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PART 1 - OVERVIEW

1. The BCCLA intervenes to ask this Court to recognize that all individuals lawfully resident
in Canada—including permanent residents—have the right to move freely throughout the country.
This fundamental human right is enshrined in international instruments, and it is reflected in s. 6

of the Canadian Charter of Rights and Freedoms.

2. The respondent asks this Court to hold that such a right does not exist under the Charter
and that free movement is only guaranteed if it is done for the purpose of moving residence or
earning a livelihood. The application judge held that, although there is a right to interprovincial

movement under the Charter, that right is only guaranteed to Canadian citizens.

3. This Court should reject both propositions. The right to freedom of movement should not
be limited by a person’s motive or purpose. The only interpretation of s. 6 that is consistent with
the text and purpose of the section, Canada’s international human rights obligations, and this
Court’s authority is that the right to free movement is guaranteed by s. 6(2)(a) and extends to both

citizens and permanent residents.

4. The application judge’s holding and the respondent’s arguments are based on the erroneous
view that s. 6(2) of the Charter only protects economic rights. On the contrary, while s. 6(2)(b)
may be aimed at economic rights, s. 6(2)(a) is aimed at protecting human rights that are

indispensable to a democratic, functioning society—including freedom of movement.

5. Finally, the right to freedom of movement is balanced by ss. 6(3) and (4). It is not limitless:
rather, although it is broad, it recognizes the needs of communities to enact laws of general

application that reflect their unique circumstances.
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PART II - ISSUE IN APPEAL

6. The appellant raises a single constitutional question: Is Special Measures Order
(Amendment No. 11) unconstitutional because it infringes s. 6 of the Charter and is not saved by

s. 1 of the Charter?

7. The BCCLA takes no position on the merits of the appeal. The BCCLA intervenes to
submit that the right to move freely across the country, for whatever purpose, is protected by

s. 6(2)(a) of the Charter.

PART III - STATEMENT OF ARGUMENT

A. Section 6 must be interpreted consistently with the purpose of the Charter and

Canada’s international obligations
(a) The right to free movement, for any purpose, is protected by s. 6(2)(a)

8. The Respondent’s submission that the Charter only protects free movement for economic
purposes is inconsistent with the purpose of s. 6 and Canada’s international rights obligations. It

must be rejected.

0. It is not in dispute that the Charter must be interpreted consistently with its purpose, in

light of its linguistic, philosophic, and historical contexts. '

10.  In Canadian Egg Marketing, this Court recognized that the “primary purpose of the
Charter is to constrain government action in conformity with certain individual rights and
freedoms, the preservation of which are essential to the continuation of a democratic, functioning

society.”?

11.  The importance of the right to freedom of movement is confirmed in the Charter, as it is
one of the rights not subject to the notwithstanding clause in s. 33. As this Court noted, the rights
protected by s. 6 are part of those rights that are “essential to the continuation of a democratic,

functioning society”.?

' R.v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295 at 344.
2 Canadian Egg Marketing Agency v. Richardson, [1998] 3 S.C.R. 157 at para. 57.
Canadian Egg Marketing Agency v. Richardson, [1998] 3 S.C.R. 157 at paras. 57-58.

3
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12. In addition to the decisions of this Court providing guidance on the purpose of the
protections in s. 6, which are included in the Appellant’s submissions, binding international
instruments must be considered. Indeed, in Canadian Egg Marketing, the Court observed that the
rights guaranteed under s. 6 “closely mirror[] the provisions of several human rights instruments
to which Canada is a party”, including the Universal Declaration of Human Rights (UDHR) and
the International Covenant on Economic, Social and Cultural Rights ICESCR).*

13. Furthermore, Article 12 of the International Covenant on Civil and Political Rights
(ICCPR) provides for freedom of movement within a state, subject to certain restrictions.’ The

ICCPR was ratified by Canada in 1976 and is binding.®

14. The intervener the Attorney General of Saskatchewan is incorrect to say that international
law is “of little assistance” in interpreting s. 6 of the Charter.” The protections afforded by all three
instruments are relevant to determining the scope of s. 6, as they were the “best models of rights
protection” at the time the Charter was enacted.® Additionally, the protection guaranteed by the
Charter is presumed to be “at least as great as that afforded by similar provisions in international

human rights documents which Canada has ratified”.’

15.  In describing Article 12 of the /CCPR, which protects freedom of movement, the UN
Human Rights Committee noted that “[1]iberty of movement is an indispensable condition for the
free development of a person” and “interacts with several other rights enshrined in the

Covenant”.!® And as explained by one commentator, the right to free movement was included in

% Canadian Egg Marketing Agency v. Richardson, [1998] 3 S.C.R. 157 at para. 58; Universal
Declaration of Human Rights, 10 December 1948, UN General Assembly resolution 217 A
(III); International Covenant on Economic, Social and Cultural Rights, 16 December 1966,
993 UNTS 3 art 6 (entered into force 3 January 1976, accession by Canada 19 May 1976).

> International Covenant on Civil and Political Rights, 16 December 1966, 999 UNTS 171 art.
12 (entered into force 23 March 1976, accession by Canada 19 May 1976).

6 See Quebec (Attorney General) v. 9147-0732 Québec inc., 2020 SCC 32 at para. 39.
Factum of the Intervener Saskatchewan Attorney General at para. 32.

8 Quebec (Attorney General) v. 9147-0732 Québec inc., 2020 SCC 32 at para. 41.

®  Reference re Public Service Employee Regulations Act (Alta.), [1987] 1 S.C.R. 313 at 349.

19 UNHCR, General Comment No. 27: Article 12 (Freedom of Movement), UN Doc
CCPR/C/21/Rev.1/Add.9 at para. 1.
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the UDHR because without it, individuals may not be able to exercise other protected rights (for

example, freedom of association) or to improve their standard of living.!!
16. The relevant portions of Article 12 of the /CCPR read:

1. Everyone lawfully within the territory of a State shall, within that territory, have

the right to liberty of movement and freedom to choose his residence. [...]

3. The above-mentioned rights shall not be subject to any restrictions except those
which are provided by law, are necessary to protect national security, public order
(ordre public), public health or morals or the rights and freedoms of others, and are

consistent with the other rights recognized in the present Covenant.

17. Like s. 6(2)(a) of the Charter, Article 12(1) contains two statements: there is a right to
“liberty of movement” (i.e., “to move to” in s. 6(2)(a)) “and freedom to choose his residence” (i.e.,

“and take up residence” in s. 6(2)(a)).

18. The right to liberty of movement enshrined in Article 12(1) is not limited to travel for
particular purposes—in other words, the guarantee in Article 12(1) must be interpreted
disjunctively rather than conjunctively. This is clear from the UNHRC’s commentary: “persons
are entitled to move from one place to another and to establish themselves in a place of their choice.

The enjoyment of this right must not be made dependent on any particular purpose or reason for

the person wanting to move or to stay in place.”!?

19. Section 6(2)(a) must be interpreted in the same way as Article 12(1), consistent with
Canada’s international obligations, the presumption of conformity, and the purpose of s. 6. It
follows, then, that the right protected in s. 6(2)(a) extends to both interprovincial and intra-

provincial travel.

1" See Jane McAdam, “An Intellectual History of Freedom of Movement in International Law”

(2011) 12:1 Mlb J. Int’l. L. 27 at p. 47-48. Although the author was primarily discussing

international mobility, the comments apply equally to free movement within a country.

12 UNHCR, General Comment No. 27: Article 12 (Freedom of Movement) at para. 5 (emphasis
added).
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20. The application judge erred by finding that Article 12(1) is reflected in s. 6(1) of the
Charter (para. 361). On the contrary: s. 6(1) reflects Articles 12(2) and (4) of the ICCPR."* Article

12(1) does not speak to who may enter, remain in, or leave a state.

21.  Additionally, contrary to the respondent’s assertion,'* s. 6(2)(a) of the Charter does not
have an economic rights purpose. The /CCPR protects civil and political rights. As a result (and
as is clear from the text), Article 12 of the /CCPR is silent on economic rights (i.e. the right to
make a living anywhere in the territory). The text in Article 12 mirrors ss. 6(1), 6(2)(a), and 6(3).

22. The economic right to pursue a livelihood is contained in Article 6 of the ICESCR, an
instrument that is concerned with the protection of economic rights. As recognized by this Court
in Canadian Egg Marketing, the same economic right to earn a livelihood is reflected in s. 6(2)(b)

of the Charter."

23. The incorporation of rights protected under both instruments into the text of s. 6(2), in
distinct subparagraphs, shows that the provision is not simply targeted at protecting economic civil
liberty. As such, the application judge erred by stating that the entirety of's. 6(2) was “concern[ed

with] the economic integration of the country” (para. 374).

24. Interpreted in light of the purpose of s. 6(2)(a) and consistent with its context, the English
and French versions of s. 6(2)(a) are “not only reconcilable, they are different ways of expressing
the same idea”.! Any other interpretation of the plain words of s. 6(2)(a) would unreasonably

erode freedom of movement.

13" Article 12(2) concerns “freedom to leave any country”, and Article 12(4) concerns “the right

to enter one’s own country”’, which “implies the right to remain in one’s own country”: see
UNHCR, General Comment No. 27: Article 12 (Freedom of Movement) at paras. 8 and 19.
See also Divito v. Canada, 2013 SCC 47 at paras. 25-26, interpreting s. 6(1) in light of
Article 12(4).

4" Factum of the Respondents at paras. 80-82.

15" Canadian Egg Marketing Agency v. Richardson, [1998] 3 S.C.R. 157 at para. 60.

16 Quebec (Attorney General) v. 9147-0732 Québec inc., 2020 SCC 32 at para. 65, per Abella
J., quoted approvingly in Dickson v. Vuntut Gwitchin First Nation, 2024 SCC 10 at para.
125.
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(b) Mobility rights should be extended to permanent residents

25. Although the application judge recognized a right to freedom of movement within Canada
for any purpose and relied on Article 12(1) of the ICCPR, he erred by locating the right in s. 6(1)
rather than s. 6(2)(a). Doing so would exclude permanent residents from the guarantee—instead,
permanent residents’ freedom of movement would be limited to the taking up of residence or the

pursuit of a livelihood.

26. However, if the right is grounded in s. 6(2), it will protect the rights of citizens and of
permanent residents to travel freely across the country. This Court has already recognized that s.
6(2) gives permanent residents a constitutionally-protected right to move about the country.!”
Properly interpreted, that right must encompass travel for purposes other than taking up residence

or earning a livelihood.

27. The express extension of the right to move (i.e. travel), take up residence, and earn a
livelihood anywhere in Canada to permanent residents reflects the importance and the nature of
permanent resident status. The intention of this express inclusion in s. 6(2)(a) is clear: permanent
residents, once lawfully admitted into the country, must be afforded the same rights to exist and

flourish in Canada as citizens.

28. Indeed, speaking of their inclusion in s. 6(2) of the Charter, then-Attorney General Jean
Chrétien said: “[landed immigrants] are the people whom we wished to cover as there is a certain
period during which a person may be permanent in Canada but not yet a Canadian citizen. We

would not want this charter to exclude legitimate residents of Canada who have not yet obtained

their status as citizens.”!'®

29. The objective of inviting non-residents to become permanent residents, and thereafter,

Canadian citizens, is to allow them to “seek to contribute to their own well-being and that of

Canada by living and remaining in the country.”!”

7" Black v. Law Society of Alberta, [1989] 1 SCR 591 at 620-621.

18 Canada, Parliament, Special Joint Committee of the Senate and the House of Commons on
the Constitution of Canada, Minutes of Proceedings and Evidence, 32nd Parl., 1st Sess., No 3
(12 November 1980) at 49 (emphasis added).

Younis v. Canada (Citizenship and Immigration), 2019 FC 291 at para. 37.
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30. Upon becoming a permanent resident, a person is—Ilike a citizen—no longer a “foreign
national”:? they are no longer required to leave Canada after a certain date; they may apply for
Canadian citizenship after a short number of years;*' and they may join the Canadian Armed

Forces.?? To use the words of Article 12(1), permanent residents are “lawfully within” Canada.

31. The specific reference to permanent residents in s. 6(2) is an important measure to protect
the interests of an overlooked and vulnerable group. As recognized by this Court, non-citizens “are
a group lacking in political power and as such vulnerable to having their interests overlooked and
their rights to equal concern and respect violated.”®® Such non-citizens have interests that “are
likely to be compromised by legislative decisions.”?* For this reason, non-citizenship was

recognized as a protected analogous ground under s. 15.

32.  Extending the right to travel within Canada to permanent residents is also consistent with
Canada’s international commitments. For instance, article 13 of the Universal Declaration of

Human Rights states: “Everyone has the right to freedom of movement and residence within the

borders of each state”; while the right to enter a country is limited to one’s “own” country.?

33. Similarly, the ICCPR provides: “Everyone lawfully within the territory of a State shall,

within that territory, have the right to liberty of movement and freedom to choose his residence.”?®

While the rights set out in the /CCPR—including this one—should be granted to both citizens and

non-citizens, the ICCPR also recognizes that non-citizens do not have the right to enter a state.?’

20 Immigration and Refugee Protection Act, S.C. 2001, c. 27, s. 2(1) “foreign national”.

2L Immigration and Refugee Protection Act, S.C. 2001, c. 27, s. 29(2); Citizenship Act, R.S.C.
1985, c. C-29. 5. 5(1)(¢).

22 Defence Administrative Orders and Directives 5002-1, Enrolment, s. 3.3(b).
2 Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143 at p. 152, per Wilson J.

The impugned legislation specifically placed restrictions on the ability of permanent

residents to become lawyers.

24 Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143 at 195, per LaForest J.
25

Universal Declaration of Human Rights, 10 December 1948, UN General Assembly resolution

217 A (IIT) (emphasis added).

26 International Covenant on Civil and Political Rights, 16 December 1966, 999 UNTS 171,
(entered into force 23 March 1976), art. 12 (emphasis added).

27 UNHRC, CCPR General Comment No. 15: The Position of Aliens Under the Covenant, 11

April 1986, paras. 1-2 and 5.
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34, As noted above, s. 6 has been recognized as closely mirroring the protections in
international human rights instruments. Section 6 should not be interpreted as providing fewer

protections than are present in those international instruments, including the /CCPR.

B. The scope of the right of interprovincial mobility is limited by s. 6(3)

35. Like s. 6(2)(b), the rights contained in s. 6(2)(a) are subject to the express limits in ss. 6(3)
and 6(4). Those limits circumscribe the scope of the rights granted in s. 6(2) and “recognize the
existence of regional characteristics that might require that specific conditions be imposed upon
one province or another.”?® This internal limit on the right to travel freely throughout the country
reflects the balance struck—in both the Charter and international instruments—between legitimate

regional concerns and the fundamental human right of freedom of movement.
36. Section 6(3) states:

(3) The rights specified in subsection (2) are subject to

(a) any laws or practices of general application in force in a
province other than those that discriminate among persons
primarily on the basis of province of present or previous
residence; and

(b) any laws providing for reasonable residency requirements as
a qualification for the receipt of publicly provided social
services.

37. The phrase “laws or practices of general application in force in a province” includes both
federal and provincial laws, and is broad enough to include most provincial certification, licensing,
and health-benefit laws, as well as federal regulatory schemes.? It also includes by-laws passed
by band councils under the Indian Act.>* And in British Columbia, it includes instruments passed

by First Nation self-governing authorities.

38.  Infectious disease crises, such as the COVID-19 pandemic, could pose unique challenges

to First Nations. Situating the right to travel within s. 6(2) of the Charter thus provides for

28 Canadian Egg Marketing, [1998] 3 SCR 157 at paras. 48-50.

2 Canadian Egg Marketing, [1998] 3 SCR 157 at para. 130.
30 Dickson v. Vuntut Gwitchin First Nation, 2024 SCC 10 at para. 57.



https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/1661/index.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/1661/index.do
https://canlii.ca/t/k3qd5
https://canlii.ca/t/k3qd5#par57
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flexibility should the circumstances of a particular community necessitate limitations on inter- or

intra-provincial mobility.

39.  In the same vein, the ability to limit the freedom to settle in First Nations communities is
recognized by the UNHCR as a possible acceptable basis to limit individuals’ freedom of
movement and settlement, stating: “the conditions [for restricting rights] could be met
by...limitations on the freedom to settle in areas inhabited by indigenous or minorities

communities.”>!

40. The permissible limitations on s. 6(1) of the Charter are materially different than the ones
on s. 6(2). Only the latter recognizes that mobility rights may be limited by laws of general
application enacted by communities to reflect their unique needs. Conversely, if the right to travel
is grounded in s. 6(1) of the Charter, then an infringement of that right may only be justified by s.

1 (and the Oakes test) or s. 25. Neither s. 1 nor s. 25 involve the same considerations as s. 6(3)(a).

41. Asnoted in Canadian Egg Marketing, s. 6(3)(a) is not an “independent saving provision”.>?

Instead, s. 6(3)(a) defines the scope of the rights in s. 6(2). Whether or not the law is justified is
not part of the analysis under ss. 6(2)(a) and 6(3)(a).

42. Section 1, on the other hand, considers “whether the negative impact of a law on the rights
of individuals is proportionate to the pressing and substantial goal of the law in furthering the

public interest”.?® The government bears the burden of showing that an infringement is justified.

43.  While s. 25 guarantees that Charter rights “will not be construed so as to abrogate or
derogate from any aboriginal, treaty, or other rights or freedoms that pertain to the aboriginal
peoples of Canada”, it gives primacy only to Indigenous rights that “protect Indigenous

difference”*—that is, interests connected to cultural difference, prior occupancy, prior

31" UNHCR, General Comment No. 27: Article 12 (Freedom of Movement) at para. 16.
32 Canadian Egg Marketing, [1998] 3 SCR 157 at para. 54.

33 Canada (Attorney General) v. Bedford, 2013 SCC 72 at para. 125.

3% Dickson v. Vuntut Gwitchin First Nation, 2024 SCC 10 at para. 5.



https://www.refworld.org/legal/general/hrc/1999/en/46752
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/1661/index.do
https://canlii.ca/t/g2f56
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html?#par125
https://canlii.ca/t/k3qd5
https://canlii.ca/t/k3qd5#par5
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sovereignty, or participation in the treaty process.’ Section 25 also requires there to be an

“irreconcilable conflict” between the collective and individual rights concerned.>®

44, The internal balancing mechanism in ss. 6(2) and 6(3)(a) of the Charter thus permits
communities with some scope to enact laws of general application—while nevertheless respecting

the purpose of the guarantee.

PART IV - SUBMISSIONS ON COSTS

45.  The BCCLA does not seek costs and asks that no costs be awarded against it.

PART V - ORDER SOUGHT

46. The BCCLA takes no position with respect to the disposition of the appeal.

DATED at Vancouver this 25" day of October 2024.

Emily MacKinnon
Emily Wang

OSLER, HOSKIN & HARCOURT LLP
Counsel for the British Columbia Civil Liberties
Association

35 Dickson v. Vuntut Gwitchin First Nation, 2024 SCC 10 at para. 150.

36 Dickson v. Vuntut Gwitchin First Nation, 2024 SCC 10 at paras. 163-164.
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https://canlii.ca/t/k3qd5#par163
https://canlii.ca/t/k3qd5#par164
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	3. This Court should reject both propositions. The right to freedom of movement should not be limited by a person’s motive or purpose. The only interpretation of s. 6 that is consistent with the text and purpose of the section, Canada’s international ...
	4. The application judge’s holding and the respondent’s arguments are based on the erroneous view that s. 6(2) of the Charter only protects economic rights. On the contrary, while s. 6(2)(b) may be aimed at economic rights, s. 6(2)(a) is aimed at prot...
	5. Finally, the right to freedom of movement is balanced by ss. 6(3) and (4). It is not limitless: rather, although it is broad, it recognizes the needs of communities to enact laws of general application that reflect their unique circumstances.
	PART II  -   Issue in Appeal
	6. The appellant raises a single constitutional question: Is Special Measures Order (Amendment No. 11) unconstitutional because it infringes s. 6 of the Charter and is not saved by s. 1 of the Charter?
	7. The BCCLA takes no position on the merits of the appeal. The BCCLA intervenes to submit that the right to move freely across the country, for whatever purpose, is protected by s. 6(2)(a) of the Charter.
	PART III  -   Statement of Argument
	A. Section 6 must be interpreted consistently with the purpose of the Charter and Canada’s international obligations
	(a) The right to free movement, for any purpose, is protected by s. 6(2)(a)


	8. The Respondent’s submission that the Charter only protects free movement for economic purposes is inconsistent with the purpose of s. 6 and Canada’s international rights obligations. It must be rejected.
	9. It is not in dispute that the Charter must be interpreted consistently with its purpose, in light of its linguistic, philosophic, and historical contexts.0F
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	11. The importance of the right to freedom of movement is confirmed in the Charter, as it is one of the rights not subject to the notwithstanding clause in s. 33. As this Court noted, the rights protected by s. 6 are part of those rights that are “ess...
	12. In addition to the decisions of this Court providing guidance on the purpose of the protections in s. 6, which are included in the Appellant’s submissions, binding international instruments must be considered. Indeed, in Canadian Egg Marketing, th...
	13.  Furthermore, Article 12 of the International Covenant on Civil and Political Rights (ICCPR) provides for freedom of movement within a state, subject to certain restrictions.4F  The ICCPR was ratified by Canada in 1976 and is binding.5F
	14. The intervener the Attorney General of Saskatchewan is incorrect to say that international law is “of little assistance” in interpreting s. 6 of the Charter.6F  The protections afforded by all three instruments are relevant to determining the scop...
	15. In describing Article 12 of the ICCPR, which protects freedom of movement, the UN Human Rights Committee noted that “[l]iberty of movement is an indispensable condition for the free development of a person” and “interacts with several other rights...
	16. The relevant portions of Article 12 of the ICCPR read:
	1. Everyone lawfully within the territory of a State shall, within that territory, have the right to liberty of movement and freedom to choose his residence. […]
	3. The above-mentioned rights shall not be subject to any restrictions except those which are provided by law, are necessary to protect national security, public order (ordre public), public health or morals or the rights and freedoms of others, and a...
	17. Like s. 6(2)(a) of the Charter, Article 12(1) contains two statements: there is a right to “liberty of movement” (i.e., “to move to” in s. 6(2)(a)) “and freedom to choose his residence” (i.e., “and take up residence” in s. 6(2)(a)).
	18. The right to liberty of movement enshrined in Article 12(1) is not limited to travel for particular purposes—in other words, the guarantee in Article 12(1) must be interpreted disjunctively rather than conjunctively. This is clear from the UNHRC’s...
	19. Section 6(2)(a) must be interpreted in the same way as Article 12(1), consistent with Canada’s international obligations, the presumption of conformity, and the purpose of s. 6. It follows, then, that the right protected in s. 6(2)(a) extends to b...
	20. The application judge erred by finding that Article 12(1) is reflected in s. 6(1) of the Charter (para. 361). On the contrary: s. 6(1) reflects Articles 12(2) and (4) of the ICCPR.12F  Article 12(1) does not speak to who may enter, remain in, or l...
	21. Additionally, contrary to the respondent’s assertion,13F  s. 6(2)(a) of the Charter does not have an economic rights purpose. The ICCPR protects civil and political rights. As a result (and as is clear from the text), Article 12 of the ICCPR is si...
	22. The economic right to pursue a livelihood is contained in Article 6 of the ICESCR, an instrument that is concerned with the protection of economic rights. As recognized by this Court in Canadian Egg Marketing, the same economic right to earn a liv...
	23. The incorporation of rights protected under both instruments into the text of s. 6(2), in distinct subparagraphs, shows that the provision is not simply targeted at protecting economic civil liberty. As such, the application judge erred by stating...
	24. Interpreted in light of the purpose of s. 6(2)(a) and consistent with its context, the English and French versions of s. 6(2)(a) are “not only reconcilable, they are different ways of expressing the same idea”.15F  Any other interpretation of the ...
	(b) Mobility rights should be extended to permanent residents

	25. Although the application judge recognized a right to freedom of movement within Canada for any purpose and relied on Article 12(1) of the ICCPR, he erred by locating the right in s. 6(1) rather than s. 6(2)(a). Doing so would exclude permanent res...
	26. However, if the right is grounded in s. 6(2), it will protect the rights of citizens and of permanent residents to travel freely across the country. This Court has already recognized that s. 6(2) gives permanent residents a constitutionally-protec...
	27. The express extension of the right to move (i.e. travel), take up residence, and earn a livelihood anywhere in Canada to permanent residents reflects the importance and the nature of permanent resident status. The intention of this express inclusi...
	28. Indeed, speaking of their inclusion in s. 6(2) of the Charter, then-Attorney General Jean Chrétien said: “[landed immigrants] are the people whom we wished to cover as there is a certain period during which a person may be permanent in Canada but ...
	29. The objective of inviting non-residents to become permanent residents, and thereafter, Canadian citizens, is to allow them to “seek to contribute to their own well-being and that of Canada by living and remaining in the country.”18F
	30. Upon becoming a permanent resident, a person is—like a citizen—no longer a “foreign national”:19F  they are no longer required to leave Canada after a certain date; they may apply for Canadian citizenship after a short number of years;20F  and the...
	31. The specific reference to permanent residents in s. 6(2) is an important measure to protect the interests of an overlooked and vulnerable group. As recognized by this Court, non-citizens “are a group lacking in political power and as such vulnerab...
	32. Extending the right to travel within Canada to permanent residents is also consistent with Canada’s international commitments. For instance, article 13 of the Universal Declaration of Human Rights states: “Everyone has the right to freedom of move...
	33. Similarly, the ICCPR provides: “Everyone lawfully within the territory of a State shall, within that territory, have the right to liberty of movement and freedom to choose his residence.”25F  While the rights set out in the ICCPR—including this on...
	34. As noted above, s. 6 has been recognized as closely mirroring the protections in international human rights instruments. Section 6 should not be interpreted as providing fewer protections than are present in those international instruments, includ...
	B. The scope of the right of interprovincial mobility is limited by s. 6(3)

	35. Like s. 6(2)(b), the rights contained in s. 6(2)(a) are subject to the express limits in ss. 6(3) and 6(4). Those limits circumscribe the scope of the rights granted in s. 6(2) and “recognize the existence of regional characteristics that might re...
	36. Section 6(3) states:
	37. The phrase “laws or practices of general application in force in a province” includes both federal and provincial laws, and is broad enough to include most provincial certification, licensing, and health-benefit laws, as well as federal regulatory...
	38. Infectious disease crises, such as the COVID-19 pandemic, could pose unique challenges to First Nations. Situating the right to travel within s. 6(2) of the Charter thus provides for flexibility should the circumstances of a particular community n...
	39. In the same vein, the ability to limit the freedom to settle in First Nations communities is recognized by the UNHCR as a possible acceptable basis to limit individuals’ freedom of movement and settlement, stating: “the conditions [for restricting...
	40. The permissible limitations on s. 6(1) of the Charter are materially different than the ones on s. 6(2). Only the latter recognizes that mobility rights may be limited by laws of general application enacted by communities to reflect their unique n...
	41. As noted in Canadian Egg Marketing, s. 6(3)(a) is not an “independent saving provision”.31F  Instead, s. 6(3)(a) defines the scope of the rights in s. 6(2). Whether or not the law is justified is not part of the analysis under ss. 6(2)(a) and 6(3)...
	42. Section 1, on the other hand, considers “whether the negative impact of a law on the rights of individuals is proportionate to the pressing and substantial goal of the law in furthering the public interest”.32F  The government bears the burden of ...
	43. While s. 25 guarantees that Charter rights “will not be construed so as to abrogate or derogate from any aboriginal, treaty, or other rights or freedoms that pertain to the aboriginal peoples of Canada”, it gives primacy only to Indigenous rights ...
	44. The internal balancing mechanism in ss. 6(2) and 6(3)(a) of the Charter thus permits communities with some scope to enact laws of general application—while nevertheless respecting the purpose of the guarantee.
	PART IV  -   submissions on costs
	45. The BCCLA does not seek costs and asks that no costs be awarded against it.
	PART V  -   Order sought
	46. The BCCLA takes no position with respect to the disposition of the appeal.
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