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l:-·\·id?.11cr: -- ( 'orr~1/)orativfl t'l'idt:JJct: - - Allt?k01iotts 
ofJc.ruul a.,s1.:uli in o. ci1=i/ cos,~ --- \\'Ju-:thn·, {rfi,n nu,.~!
JJJ"O\'i(!t i1;dt·pe;frfc11t ,·ortuUurn1i;1g e, 1iti<-·11,·(!. 

Aupet1l.1· .\;ri11dard of rP1·i,·11-· -· Appiic11/1le st!ind-
ord ofrq)p,dl1·1e ,-evif"w 011 qut·~stionJ <~fJ(u.·1 n11d <'rt~(Jff,1if
i1v. 

hum 1966 to ]974, H wa;. a rc,id,'nt nr th,, .Sech,lt 
Indian Rcsidc1itial School in Briti,h Columbi,1, an insli-
1 t1!ion op.:rnted by the Ohl me~ of \fory hrnnac·u"late ,ind 
funded by rhc Can:idiun government. :\-1 w,1s ,111 OhJ;i,c 
Btolher at 1he school and also the ii1nior and irHerrncdi
atc l-•oy~· ,supervisor from 1965 t~; 1969. H <.:iaimed 10 
h:tv~ be~n sc:rna!Jy a5~aulll'.d by :\·i in the suphvisors' 
washroom when lw was npprnximatdy 10 years of .tg<'. 
These as8auJts wc:re .ilJegc<l lo have: nc,·urred whi;n the• 
chilllren ,.;•ere linc·ti up anti br6i.1ght. 01ie !ly ,>rk·, iuto 
the washroom lo he inspe,·kd by the supervisors for 
clea1iline,,. H tcild no one abo111 the ns,aults until 2000, 
when lie confided in his wife. He then commen.:e<l this 
aetion against the respondents. De~pitc inconsisteneics 
in his lestin1ony as to the frc:qnenty and grnvily of rhe 
sexual asst1ulis. the ltial judge found that H was ,1 ercdi" 
blr witn<'ss rind cPrn:Jucled lhnl he had heen ann lly raped 
hy M nn four octasio1ts during the J 96tl-69 school y,~ar. 
ln addition. she found thu 1\·1 !t:aJ physic:1!ly :iss:mitc>d 
H !iy srrnpping him on numewus oecasion~. A major
ity of 1he Court of Appeal overturned the deei~ion with 
rcspcc-t tu the ,;exu,,l assaults on the grounds tint the 
tiial _judge had foiled to ,',:msider Lhc 5eriou~ inconsist
cm.:ic, in H\ Lcs1i1i1onv in detcnninin.u: whether ,he 
allc,L'.Cd ,;c:rn:il as,aulis !~ad been pnivcn Lo the standard 
of pmnf that was "c,)11\111e118lirate wiili the <1lleg;iti1>11'", 
a11d hail failed w scrutini7.t' the e\'klen,:e in the mariner 
required. 

Neid: Th.:. ,1pp.::al should be alloivccl and the- trial 
judge's c.k<:isk>n restored. 

Thac i.s 01tly one sl"allllanl of proof in :i civil case 
and th:n is proof on :i balan.:-e ofprobabili,ie$. Although 
thc>re ha, bc•un some suggestion in tbc case law that 
tk criminal bun.le11 ~1pplies nr that rhew is a shifting 
st,111(1:lrd oi prnol, where, ai, here, cri mi Hal or mornlly 
hlarnc:wmthy conduct i, alleged, in Canada, the1c an.' 
no degrees or" prob,1hili1y within that civil s1:rndarcl. 
Jf a trial iudg<' cxpre,;;;_Jy 8taks ilu: co1 rci:t ,~tandnrd ot 
proof. or does n,ll express 0111" at J!I, .il will be presumed 
that Lile cm-re.ct ,land~rd \1as applied unless it can he 
dcmonstr,1kd lh.;t an in,;oJTt<:t standard wo.s applied 
Ft1nhcr. the app,•lime court must ensmc lhat it does nol 
,uh,til L\:l! its own vit,w of tile foe ts with th::1 ,,r the trial 
jUdf:,:, in dckrmining whdhn the curred ~tan<l:tni was 

Pn·111·t: - - ( orroborr;1io11 - · Ai/ig(iiio11s d'og ression 
"it'.\."1te!ft, jlJrrnuh!es d,u: ., Jri/e iJI.\Z(illCf ,:ivilr- - L~ tf5n10;"

gna~~e dt- Jo \·{criJHP doi;-i! fr1in! !'o/Jj,~: d 1
tl!!~ corroL1ara-

1io11 i;1dt-:pf1t<innte? 

.-\JJJNi.1· Ni,mtc di' rnntr6!,· Norme d;, ('ontr6/e 
r:pplir:rdJ/e Fn appPl O!I \. qrresti(•us df' foil e1 rle cn!diLii
!it('. 

Jk 1966 i, 197~. Ha s<t.5 pcnskinnain: w p,,nsionnat 
indicn de s,,chdt, c,B Colombic-.Brit,rnniquc. un d:.tblis
scmcnt dirigc _p~, k ~ Obla!s de !'vLiric lmmaculec d 
t'in,mce par l 'F1111 l'n nndicn. l ' rh e ohlJt ;1u pensi,.,nnnl, 
1\-l a .El<' suncillant Jc~ gnn;ons le, plus jeunes el de 
n ,ux lLigc: iH t,,rmediair-:: tlc 1965 it 1969. Ha pr0tcndu 
qu·a i·age d't::nvinin !O am. M l"tl\'ait agrns&e sc.xLtei
k,mclll dans Jes roilcu,,s Jc;; surveillants. Selon son 
1~1nnlgna~-~ .. Jes l!n:'.anls f{1nnnienl des rnng.s et Jrai~nr 
cmrnenes :1 lour de riilc ,hrns ks wileltcs pour quc le 
rnrveilla11t s·:1ssurc- dc knr proprcrc'.,: c'cst alors qu"ils 
~taient agr'°.ss~s sexuel l~n1ent H n·a rCveie les ngression:.-: 
rnhies qu·cn 2000, ~e confia111 alors ii scin epousc. II n 
rnsuite imcnto;\ son actio)l cont re l,~s inti mes. l\folgre Jes 
C()ntradictions de son 1_-:rnoign.1gc qu:mt i1 la J'rcqm:ncl! 
('l f1 In gr:1viLC des agressions s~xudles, la jug~ ciu procCs 
a i:(i!H.:lu fl sa cn:dibili!c en tant 4ue ttSmoin ct determine 
quo: M ra·,ait sodomise qualre foi ;; pendant l'ann."c sco
l(1ire l 968- I 969_ Elk a p:ir ~1 illell r~ con chi ,1Lfte tv1 avait 
ngre,se H pl1ysiqtternem en !e frappant avcc une lnnierc 
en cui r ii de rwrnhreuse.s nccrrsio11s. Les juges nrnjorilai
rcs d.:: la Conr d'appel ont infirm(' sa cieci;ion quant aux. 
,,g.r~ssions scxue!ks :1u motif qu 'clk ,wuit urnis de prcn
dre l'll comp1L' k~ ern1iradkLions imporlantt:s du lt'moi-
1rnage de H pour ,ie-Lcrrniner si les agi-es~ioris sex.udks 
avaicnt etc' pr,,uvee;; st1ivan1 la not me de prcuve ,,_ pro 0 

ponionnee il !'allegation" el qu 'elle 1!'av;iit p:.ts examini: 
la preuve aus , i attcnti\'einc1lt qu\:Jle Lu1rait di\. 

i\rrer: !.c poun·oi c,;r. accneil Ii l'i la deci~ion de la 
jugc de pn:mii.'rc i nstancl! csr i:etnhlie. 

Dans une instance civile, unc sc.ule. norme de preuve 
s'appl ique, celle de la prepondenince Jt)s prob,1bil itcs. 
Bi,,n l]ll<' la jurisprudence nit d,,imc i1 pcnser 4ue la 
normG p<'nak ou um' norn,c' v:iriJhk ,'applique lors
quc. cornme 0n l"cspi::cc. un co111p1>rtcmcHL criminel ou 
111or:dc,mc:1Jl r<'prehensibk est allegue. au Canad~. i:1 
norn1c de preuve civile 11c comporle pa, de ckg1cs Je 
prohubiliti. l. l>r,4uc [t; jugc Ju proc2s ennncc e.xpres
~emc11t la honne nonne de preuvc m1 qn'il nc renvoic 
il :lUCLlll<:, i i CSl pr~Slll\lC av,)ir upplique l:1 honnc, ~au r· 
prc:uv,;: du contrnire. Aussi, lms4u'Dlle Mtern1inc si b 
ho1rnc lll)rm~ n t::e uppliqu,'c, l,1 cour d';Jppd doit vt'ilkr 
;l nc p i! S. subst itu ... ~r sn propn.: in1crp1\~tation ck--s fnitl) h 
cdlc du jug~ Ju prucCs. ·oan~ iouh.' insliYntc c.:jvile, Jc 
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applied. In every civil c:1se, ajudgc ~hould he lliirtdful 
of, and, Jc.pcnJi11f l>ll Lile c:in.:urnslanl'Ci-, may lake into 
account, the St.~ri1)l!~11 ... ·ss nf Lhc alleg.ntion:') or cons0-

lJlll'I\Ccs or i11hcn:111 improb:1hililics, but these consider• 
:itions do not alter the ,;iandard or proof. One leg:il nik 
applies iu all cases and that is that the evidence must 
be scrutinized with care by the trinl judge: in Lkcid
ing wherher ii i, more likt:ly than not that an :i!k.~ed 
event has occurn:d. funhc:r, the .:vi,k:nce must always 
bc: clear, c(>nvim:ing and cogent in on.lei to satisfy the 
balance ,,r orollahilities te~t. In serious Ga5,'S such .is 
this one. wh

0

erc there j,; liHlc other ,-videncc lban lhal of 
the plaintiff and the tkfonJant, and the alkged 0ve11t, 
to,,k pbce long ago, the judge is required to make a 
dcc-ic,ion, even though this may be difficult. Appellate 
cou1 ts must ,1<.:Cept thal if a responsible trial judge rinds 
for lhc plaintiff, the cvidenC<'. was 5ufficiently clear, 
convincing and cogent to that judg<.: \hat th<.: plaintiff 
snfo,fied the balance of prnb:ihililiL'S kst. ln thi;; case, 
the Conrl nf Appeal erred in holJing the triai judgt' lo a 
higher s1and,1rd of proof. This is sufficient to decidt: the 
appeal. ['.,OJ [40] [44-461 [49] [53-5-+] 

In finding that \he lri,tl judge foiled to scrutinize 
H's evi,km:\'. in ll1e 1na11nern::quired by law, in light of 
the inconsistencies in his evidence and the lack of sup
port from the surrounding (.'i,cumstnr.ces, the Court of 
Appeal nl so i m:01-rectl y subsliiuti!J it, cred ihi 1 it y assess
ment for that of the tri;i! judge. Assessing credibility is 
dearly in the b;1iliwid; ot the trial judge for which he 
L>r she mus\ be accorded a hei,:htcned degree of defer
;:nce. Vl''here pwd'b on ;1 balam-e of probabilities, Lhen~ 
is no ruk ,b lo when inconsistcncks in thL: evidence of 
a plaintiff will cause a trial judge 10 conclude th.it the 
plaintiff's i::viJcncc i~ not credible or re!i<1hl<". Thi;: 1rial 
judge must not c,,r1sidcr the plaintiff's c, ilfonce in is(>la
tion, but ~hould con~idc1 lhe totality of the evidcn-::e .in 
the cast. and asscss tllc impact ,,r :my incnnsistenc.:ies 
on questions of credibility and reliability pcrt,1ining to 
the ..:ore issu~ in the case. Ir i~ appar~,nl fn,rn her reasou:; 
that the trial judge recog11i1.ed this ohligation t1pon her. 
and while she did not de:il with every inconsistency, she 
did address in :i general way the arguments put forward 
by the defence. De~pite sign i fic:anl inconsish:ncies in 
his testimony cone0rning the frc4t11:r1cy and severity 
of the sexual a~sault;;. an<l the rJiffc1cnc.:cs bclwcen his 
trial evidence anti answ.:rs 011 prcvipus o,-casions. the 
trial judge li.n111d that H w,is 11evcnhcle~, a credible wi1-
11e,~. \\there a rrial judge, dcmnnstrJ\es that he or she i;; 
alive To the inconsistencies hut stili concludes that the 
,vitnGss \Vas nonetheless credible. in 1he ,:hsencc of i:,al
pctblc and ov-:n iding. error. thnc i~ no ba,i, fc1r intnfor
en<.:e by the appdlatt.> courl. Herc, the Court of Appeal 
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juge doil avoir pres<':nl.:s ii l'~spriL ---- ct, s0Jnn le~ cir
L'trnslnnccs, i1 ]Kill ks pr..:ndrc en cumple ·-- ia gra,ilc 
de, nl leg:it·ions nu Je kurs con~equcm:c,, ou ennin.:. 
J'irnprnbabiJit6 inlrin~i:quc:. 111ai, ees ct,nsidcrati,,ns 
ne inodl ricnL p,1s I.a nonnc de pr0uv~. Un~ ~t:uk rt;~.k 
de droil v:iut da11s i<n1,; les c:1s : k jnge du proces doit 
examiner acte111i.vc'mcnt l:1 preuve pour decider si. s..:1011 
lottte ,,r.iiscmblrrnee. l'c\'i1H:.'111i:11t allt:!!u6 a cu lieu. En 
outre, ia preuw doit tou_i,,urs 0tre L·l,1irc el' c<>nvaim:a11tc 
pour sali,foire au critC•re di;: k p1Jponderance Jc~ pro
babilites. Dans le ..:iis d'unc .illcgatiun grave comme 
c.:ellc consid6r6c: en l'cspcce, lorsque la 1xcuvc consistc 
c.~sentielkmcnt Jans ks l~.moign,1ges du demanclcur 1cL 
du d6fc11dc:11r, ct que ks .foils nlle~u~, ,e sont prnJuils 
Ju11gternps au11urn,·unl, aus;i dift'kik quc pui~St!· eh·c• sa 
!ikhc\ k juge Joit tranchcr. Lorsqu·un juge co11,cien
cieux ajo11te foi ft 1'1 th~se du dcmancbir, la cour ,rappel 
doit tenir pour ucquis quc l;t preuve et.1il suffisammcm 
elairc ct convainc:inte pour qu'il conduc au respect 
du critere de la p1epnndt.'rnncc Lie, probabilitcs. En 
l'cspccc, la Com d'nppe! a statue a iwt guc la juge du 
proces aurnit dft :tl)J)liquer 1111c norme plus ,tricte. C\:lte 
conclusion sul'fil pour srntuer sur le prc,ent pourn>i 
[30] [40] [44-46] 149] [:i.,-54} 

En cunduant quc lajugc du pr,Kes avail omi,; u·cxa
rniht!i" le temoignage, de H :,ussi atlentivement qu'c·lk 
J':rnrait df, legalerncnl. It la lumii:rc ties comradictions 
du temoignage et de 1·ahsenee t1·c1en1ent circonsranciel 
le c,,rrobor:inc, la Cnur ,rappel a egalemcnt suh,time a 
torl wn .ipprfri:1lion d.:. la crcdibilik' i:t celk Jc la juge 
Ju prot·i:s. l\ incombe dairernent au jnge dn prnc-cs 
d'appn:cicr hi t'retlihiliLe cJ'un 1cnmin, de sl,rte que 
sa decision it eel 6gard justifk une grande d<'fcrcnc1:. 
l ,or,que la norm~ de prenw ;1pplicahk .::st c..:lk ck in 
prepondJrnnc-e des prohabilites. il n'y n pns de 1·egle 
quaut aux circou~lanee~ dans ksqucllts le,s cuntrndk
tions relevcc~ Juns k temui~1iagl.' du drni:rndenr ami> 
neront le jugc du proces :.i condurr; quc k t6moign,1ge 
n·est pa, creJible ou digns: de foi. En premiere insl:rncc. 
le juge ne doit pas cn,nsiden:r le tenwignagc du deman
deur en va$e (']l}s. Il dciit plul6l ,'xaminer l'ensemhle di.! 
la preuvt ei detennirwr J'inc.iJcm:e des contrndictiom 
sur lt,s questinns de credihilile touchant au ,:o::ur du 
litige. Tl appcrt de ses motifs quc la juge du pwd:s a 
recc,nnu cette ()bligr:tion. et biL'n qu'cllc n'ait pas con,-i
Jerc clrncune des co111nidit;1it,ns . .:lie a examine d.: 
foc;on gi'nfaak ks argum-::ni~ de h1 defrnse. l\folg1e le:$ 
contradic:tilrnS imp,>rlunll'S Ju tenwisnagc: d<: H ,llr la 
fr~4u~nce ct I:~ gravilC tit:','> ~1.gr~ssi1.JllS ~cxuc1ks, a in.)i 
que ks divcrgt:;nccs entrc ~nn le1noi~~nag(' au prn~0s ~t 

Jes rcponses Jonnees prccetle111111~n1. In juge du pn,ces 
a estimc qrn,: H etair 1111 Ll'111oin Jigu~ de foi. l.c1rsque le 
jugc du pnJc2-s c.>st <.'\lt1s,:i~JH 1..ks ..:·(lntru<li~tiunsi 1nais 

qu'i I arrive quand memc it b c,,nclusion qu.: le ti'.'moin 
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identiri,ctl no such cn-,1r [52] l.'i8-59j [70; [72-731 [75-
76.l 

In addition, while it is heipful and streng1he11s the 
evidence ,:,f t!w pnrty rclyi ng on it. :is a ma Lt er,)[' law. in 
t:asc, or ,,ath again\t oath. tlwre is no requirement lha1 ,1 

scxunJ ru;sctult vi~li1n 1nu.s1 provide independcnL cc:rroh
ornring evjdcnce, Such evidence may not be a, uilabk, 
espceiailv where the alleged incidents took place du> 
ades earlier. Aho, incidents or ,;exual assault nnrma!ly 
o..:cur in privme. Requiring .::orrohoration would .::]e\'uk 

lhe evidenti,1ry requincrnent in ::i civii ca~e ab,we that in 
a criminal case. Trial judges faced with allcgn1io11, or 
sexual assault may fint.l th;1t1bey an: required to mak(' .i 
decision on the hasis of whether Lhey be! icve the plain
tiff (lT the defe,i,fanl and as difficult as thal may be, 
they are required to n.~.~es~ the evidence and make their 
delei•minatiol) withont impo,ing a leg.al requirement 
t'()r corroboration. In civil ca~cs in wltid, lhae i~ con
flicting te,riinony, the _iudge must decide whether ,1 fac:t 
mx:urrc'.u on a bal:1nc,, of probabilities, and pnwi,kd the 
judgc Jias not ignored evidence, tfot.ling the cvidrn,x of 
one pany credible may well be conclusive of th0 resuJL 
oi1 an ·i 111porirnll iss110 hccairsc that ;:videm.:e is incc,n
sistent with that ofthe orl1cr pany. J n ~11<.:h case:,, believ
ing onc: party will me,111 explkilly or impiicilly that the 
other party wa~ not believed on an irnponant issue. 
That may be cspcc-iaily true wh,'rc a plr.intiff makes 
allegation, that are altogcthc>r denied hy the <kl'endanL 
as in this case. Herc, the Court ,,J' Appeal v,as correct i 11 

finding thm the trial judge did not ig1101·c !Vt's cvidrnce 
or margi1rnlize him. but siniply believed Hon l'!Sse11tinl 
muller, rntherth:m M. [77] [80-81] [861 [96] 

Finally. an unsuc:cc:~sful party may well he dissatis
fied with the.: reasons of a trinl judix', especially where 
b<.' or shL~ ,va, not believed. Where rinding, of credihil
ity 111us1 h<' mad.:, it muse be recognized that i, may be 
very difficull for the trial judge w put imo wmJs the 
process by which the decision is arrived at. but rlwt does 
not 1rwke tbe rea~ons inadequate. i\or au~- rc,·1sons int1d
equate bt:ccius" in hindsight, it mny be possihlc to sc1y 
lh;1I lbc tensons were 1101 ~\~ cknr and (:l°m1prehensivc as 
thcy might Jrnvu heen The Court of Appcal found IhaL 
the trial juc!g,,·s r-:nso11, ~bowed why ~he an-ivcd ,11 hl'f 
co11clusL011 chm H baJ h<'.Cll ~cxuaily assaulted by l'vl. fls 
conclusion th3L 1ht: trial judge~s rt.·asuns ,vc.·rc w.Jequ:..He 
should nor be disturbed. [JOO-ml] 
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:\pplied: I!mie.1 1:, \Vm,·a11P.\'(/ M11tn,ci Jusur,nr.'(: Co., 
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Jr~iir digl1e de roi, sauf ~rr~ur n1auife;Ste ·Jl don1ln~1nte, 
rien ne justifiL' l intcn·cnt.ion de l.1 eou!' d':1ppel. En J'e.,
pecc. l,1 Colli c.fappcl n·a pe1;, r..;ic,6 JXU c·.ille cm;11r rs::n 
!5R-59] [70] l 72-73 i [75-76] 

Par- :iille11rs, m~mc si la eormbora1ion independJnte 
est ui ik cl 0wffe la prcu\'e ofl'c>rlc, elle ne ,'impose 
p:1s lcg:dernen1. lor,qne, tlans tmc affaire d':igression 
scxucllc, ,.-C51 la parole de la victime comre celle du 
d6fondcur. ll .:SL possihk qu'il ne puisse y avoir dt' cor
rol:mrntion, su,1,,u! lorsque ks l'ait, allegues se soni 
produits queh1ues dec-ennLes auparavant . S,1ns cornp-
1er quc ic:s agressions se:welks ont gen<'rnlement lien 
en [)rive. Exigcr la conoboro.ti<)Jl remlrait Ju norrne de 
prcuve ~ll m:niere civile plus strictc que cdk nppli
qufr en matii?rc penale. Dans un0 affaire J'agres~ion 
,ex.udk, la decision du jugc du pr'oces peul depcndre 
du fail qu"il ajoute foi au t6moignuge du t.lemandeur ou 
~ celni du defrndcur, n1ais malgre ce dilemme. i<l juge 
doit appreckr la pretive et sc pmnnnccr sam exiger de 
corroboration. Au civil, lorsqt1c les temoignnge, ;,onl 
,·011trndictoi1c'S. le _iu&e l'St appele a se prononc;er sur 
b vernci1e du fait allcgur .,don la pn;ponderam:.e des 
probabili1cs. S'il ticnt comple de lous le, ek'm;;Jnts de 
prcuve, s:1 t:011dusion 4uc: le t6moignage ct·une partie 
est cL·edihle p;ont fort b.icn etre deci,ive, c:c> lernnignag'-' 
21:1111 i11e;imp:1tihle ::ivec celui de l':rntr.:: partk. Croin:, 
une panie suppose alnrs expliciteme.nt 011 non qne J'on 
ne emit pas l\tul1 t'. sur le point impi:irt:iBi en litige. Ce,L 
parliculicrz,m,•nt le c.is 1or,quc, comme Cll l'especc, le 
demand em for mule des allegation& quc le detendeur n ie 
en blo,·. La CollJ· d'appc:l a cu raison de conc!ure que la 
juge du prod.\s n'~vait pas ignore k lemoignage de M ni 
marginalise ce dernier, mais qu'elle avait simplernent 
cru H plut6t qne :vi sur des points importanrs. [77] 180-
81) [861 f96] 

Enfin, la r.1rtic qui n'a pas gain d.: cause peut jugcr 
insuffis:rnls ks motifs du jtige du proc~~- surlt>lll s"il 
nc l'a pns .:rue. li faut reconnal!re qu'il peut i:tre trc, 
difficile au j11ge sppe16 ii !irer des conclusions sur la 
cre<lihili16 des l<"moins ,le preciser le raisouncmem qui 
est t l'origine de:: sa decision, mais ,es !lllitifs ne sont pas 
in,nffisar.ts pour autam. Les motifs ne rnnt pas non plus 
insuffisanh parce que, avcc le recul, on peut dire qu'i]~ 
ne sont pas ::lllssi clairs \:l exhau,;tifa qL1'ils uur,tient pu 
1·e1rc:. I .a Ct>ur cl'nppel a conc]u t]l!C ks motifs de lajll~<' 
Ju proccs 1.:xpliquak,nt lcs raisom pour Jesqul'lles die 
:1vnir l'ondu quc H avall: CtC agrr.:ssC sexnel1en1e.nt par 
Jv1 Les 111otifs de l;i jug<" Ju proces eraieut suffisa11ts et 
ib ne doiwnt pas ~trc modifies. [IOD-lOI] 

J urispi-udcm:e 

;\ rr[·ts nppliquCs : llaue.•i' c n:fnvnnesa Jfutual 
liis11ra1H'f! ( 'o .. [1963J R.C.S. 154; R, c. L{j(·hu:,, ll997j 
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Allan lJonm·cm, Kuri111 l?m1!ji and !Viki Siwrma. 
for the appellarn. 

Bronson foy. fnr the respondent l:111 1-lngh 
.i\·kDougall. 

F M,1rk Rmnm. for the respondent The Order of 
rhe Ohlales of i\fa1·y Immaculate in the Province of 
British Colrnnbiu. 

Peter Sowfu,y ,llld Chri.1/ine ;Wohr. for !he 
respondent Her i\·laj.:s1y the Qucc11 in Right of 
CanJ.da. 

The jrnlgmem of the Cc111rr was delivert:d h~ 

[]] RorHSTEIN J. - The Supn:,mc Court of 

British Columbia l<>und in a civil :.idinn 1lrn1 rhe 
rcsp0ndent, Ian Hugh !vkDongu1L a supc1visur ar 
the Sedrnlt Jndian Residential Scho,>L had sexually 
assaulted the nppcJlnnt, F.H .. while he wns a stt1-
dent duri11g the 1968-69 schiJol year. A majority 
or the British C\,lumhia Court of Appeni allowed 
the respondent's appeal in pan, and n::n:rscd the 
decision uf t be trial judge. 1 wo11 Id allnv,· 1 he appt:al 
to this Court and restore the j11dgmem of !he trial 
judge. 

1. FEt.~:~ 

[2] The Sed1el\ Indian Residential Sd1ool was 
cwiblished in 1904 in Briti~h Columbia. ll was 
funded by I he Canadian g()vernment :md opaatcd 
by the Oblates of Mary Immaculate. F.H. was a re,
ident student m the scl10(1] front Scplember 1966 
to March 1967 and again from Scpte111ber 1968 
to June 1974. bn HLigh 1vkDougalJ wus an Oblate 
IlrolJ1er mni.l 1970 and was thl' junior :rnd inter
mediate boys' ,upcrvisor at the sc:hooJ rrom 1965 
(() 1969. 

[3] The schuo! building hacl lhr.:c gtorics. 
Dnrmitorics for ju11i(,r and ~eninr boys were Jocited 
on the'. top floor. A supcrvi,.nrs· \.'.'ash room was ::d;;o 
locarcd on the top f!oN uncl was acccssibk through 
a wasbro,>m for the boys. The inLcrmcdiatc hoys' 
dormitory was ,m Lil<: second floor. ~kDougail had 
a room in 1hc c(>rncr of that dorn;itory. 

Aila!! Donovan. Kflri111 Roniii et Niki Sharma. 
pour i'appelant. 

Bronsu11 Toy, pour J'intimr Jan Hugh 
McDm1gaJI. 

F lvfad R()lniT!, pour l"inlime The Order or the 
Ohl ates of tlfa1 y lmrnaculute in the Province of 
British Columbi.u. 

PPter Southey c~t Cl1rirti11e 1Wohr, pour I"intimee 
Su l'vfojcsre la Reine du chef du Can(Hla. 

Version frnnc;aise du jugement de l:i C\)Lir rendu 
par 

[11 LE HOCil~ RoTHSl'ElN ·--· Dans Jc cadre d'une 
pouri;uite au civil, Ju Cour stipreme de la C0Iombie
Britan11iqnc u conclu que pendant 1·u1111ee sco
_lain~ 1968-1969. l'imime Ian Hugh McDougall, 
surveillant au P-~nsionnat indicu de Sechelt, :.wait 
<tgresse se:rnellcmenr l'appelant, F.H., rn1 ancien 
elcve de l'etablissemeut. Les juges rnujoritnires de 
la Cour crappel de la Cnh>n-ihie-Britannique ont 
accucilli. en partic l'appd de rintime c1 i1ifirmc b 
decision de la jugc du proces. Je suis d·avis d'ac
cueillir le pourvoi et de riStablir Jc jugcmem de pre
mien~. instance. 

1. Faits 

[21 Le Pensionnat indien de Scd1elt u vu le jour 
en Colombic-B1itannique en 1904. Son finance
ment etair assure par l'Etat canadien, ci su din~-e
ti(m, par les Ohluts ck Made lmmaculee. EH.ya 
sejourne de septemh1e 1966 a ma:rs 1967. ainsi que 
ck sq:itembre 1968 ajnin 1974. Frere Obl;.1rjusq1i"en 
ll)70, Tan Hugh Md)ougull ya ete sut·veilJant des 
gan,:on:; ks plus jeunc'S et de ceux d'fige intermc
di:iire Lie 1965 :i I 969. 

J 3] I :etahlisscmcnt comptait trois ctages. J ,es dor
Loirs des gan;ons Jes plus jcuncs el des plus :'tges 
.::1ai.ent sirn6s a J'crogc sur,cricur. J .cs rnikncs des 
survcillants se- trouvaicnt iigule1m:nt a rcragi: s!!pc
rieur et on pouvait y avoir ac&s par ks toikttes des 
pensionnain:s. Le dortciir des gan;ons d'o.ge inter
mediaire rtair silne au denxicme e.rage. e1 ia dwm
bre d;:: .iv!. i'vh.:l)ougall s·y rrnuv,iit daJlS un angk;. 
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[4] Fl-l. claims to have hccn sexually a,saulLcJ 

by McDm1gal! in lbc supervisors· washroom when 
he was approximately JO years of age·. At trial. 
he testified ihat McDougall sexually abused him 
011 four occasions. The trial judge set out his .:vi
dcnce of these incidents at paras. 34-38 of ber 
reasons: 

As to the first oc<::isil.ln, F. H. hnd been' in 1hc dor
mitory with olhers. The defen<la111 a,ked four boys to 
go up~tairs to !he main washr<•om where they wen; to 
wait oeforc going tn the supervisors' washruL1m for an 
examination. F.H. was the last lo go into the washn.HmJ 
lo bl.'. examined. Whc!il he went in, he was asked. 10 

remove his pyjamas and v,;hiic fodng lhe defendant, he 
was du::ckcd from head 10 to.-.. His penis was fonJleJ. 
The Jcfcmlnnt then turned him around, Jsked him to 
bend over and put his finger in his anus. He removed 
hig clmhing, gl'abbed F.H. around the waist, pnlled him 
onto his hip and rapcd him. The dcfrhdant had put 1hll 
cover of the toilt:t down arid was using it n, a seat. After 
the defendant cjaculmed, he told the plniL1tiff Lo put on 
bis pyjama~ ,rnd leave the rno111. 

F.H. wa8 shocked. He did not cry or scream, nor did 
he say anything. When he went t,, the main commu
n,il washroom .. he <:ould sec that he was bleeding_ The 
next morning. he! nolicct! blood in his pyj,1mas. He went 
downstaiis Cl' the boys w:ishroon1 and ch,mgc!d. The 
bloody pyjamas were rinsed :ind pla,;;ed in his locker. 

The second incide111 was approximately two weeks 
afta the first. F.l I. wns iu the dormitory getting ready 
for hed when \he defendant asked him to go to the 
supcniwr$' wa~hrnnm so he could do an examination. 
There wne no other boys prescm, F,.H. was asked to 
remove his ryjarnas and again, he ·was r~ped. He wcm 
to the comn1unul washroom to clean himself up. J 11 the 
nwrning, he realized that his pyjamas were bloody. As 
it ,;,·as laundry day, he 1hrcw his pyjamas in the laundry 
hin with the sh .. ~cts. 

The, thirc.i incident occurred approxim.nely one 
month lakr. f.H. testified th:Jt once again he was a~kcd 
to gt> to the ~upervisors· washroom, renwvc his pyjarn~s 
and rnrn :,round. AG.nin. the (lcfondant g1 uhhed hin1 hv 
the wciisl and rnp,:d\iim. H~ was 'r>let::<lit;g, hut could m;t 
rc .. ·all 1,hdher 1herc was blo,xl on hi., pyjamas. 

The fourth incident occurred approximately one 
1mmth ili"kr the I hinl. ;\s l,e \\ :is getlir1ll. readv for beJ . 
!b12 defcnJant gn1bl:,eJ him by the sbt;ulJcr"and w,,k 
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[4] F.H. prelend qu·t1 l'Jgc d\:1wiron 10 w1s, 1v1. 
McDougul.l l'u agrc~sL' SL'Xucllcment dnns ks toi
lettes des sun·ciHants. An p1oces, il a dit avnir subi 
guaLre ugre,,i<rn$. La _jilgc dn pru,:c'.S relate son 
t61noignagc uux pnr. 34-:,8 d0 SL~~ 11ll'tifs : 

fTRADUCTIONJ La pr<:mierc fois. f'.H. sc tronvnil 
dans le donoir avcc d'auLre~ g~r.;on,. l.c ckfcndcur n 
de11rn11de ii ouatrc d'entrc eux de ,c renJre aux loilette, 
pi im:ipales ii J't'iag.c ,upt'rieur d ,l"t,Lkmlrc av,1nt tl"tll
lcr dans le~ to.ikttcs des ,urvcili,mls pour ltll cxnmen. 
FH. a cLe Ic dcrnicr ii s'y pn~senLcr. Le deft::nt..leur lui ,1 
dei11:rnde d,· retircr son 11yja111a ei, olors que F.H. !:!tail 
dt: face, ii l'a exa111inc de, pieds it In tetc. II a caresst' 
sou penis. Le dek11dcu1 1-a ,:n$11i1e r.:,tourn:.'!. Jui a 
demande de sc pi:ncher ct :, inst're son doigt dnns son 
anus. I .e difcndcu.r a cnleve ses v0krnc11ts, a ,,mplligne 
F.H_ par la taiik, J'a mis Sllf Sl'S _l!Clll)LIX Ct r:1 Viole. 
11 nvait rnlJ;ittu le couven:k de la Loiktte. sur k4ud ii 
s·c1nit assis. Apr~s avoi,· cja.::ule, ii a <lit au dcmandeur 
de r~111ct1rc wn pyja1na ct de quilter la rii:ce. 

F.H. t"t,lit sc,us k choc 11 rr·:, ni plcurc ni cric; il c:st 
dcmcttre si!t:ncieux. Lo,syu'il s'est ri:ndu r,ux ({)ilclks 

communes principal.:~. il ,l c·,,11s1.ile yu'il s,,i,L'nait. Le 
kndcmain matin. ii a iernaryuG IJ pl'esencc de sang 
da11s son pyjama. ll est tlcsc<:ncfo aux toi k\lcs des gar
t;on:-:: et ii s·cst ch[ing('.. 11 a rin~2 son pyja1ua 1.:'i J"n r~·1ngt5 
dan~ son casil'r. 

La deuxieme ugre,sion ,·est produik cuviron dcux 
sernaines plu, Lard. EH. sc li"<HIV:.tit chin~ le dortnirct sc 
prJp:1rnit a allcr au liL lonque le (lt'fcnckur lui n dit de 
se rendrc at1x toiklles des survcillants pr.nu un cx.imcn. 
Aui;un autrl'. gar.,:on n'<.'tail pn.'sent 11 a demand.: iL .F.H. 
d'cnlever son pyjama, puis il l'a encore nm: fois viok. 
F.H. s\~st re11du aux toi!t:Ttes communes p,>ur sc l:n·l'.r. 
Le lcnclcmain ma Lin, ii a con~t,lt.: qu..; ,on pyjama eta it 
tache de sang_ Comm.:, c·e1aitjour de h:~sive, ii a depose 
~on pyjaii1a dans le panicr r, lingc awe lcs drap,. 

Ln 1roisi~111e agrc~sion a eu I iicu .::m imn un mois plus 
tard. Dnns son 1~111,>ignage. F.H. ,·, dit q11 ·on lui avail 
unc:- fois ck. plus demand<" d',ilkr Juns ks toikltcs des 
surveillant,, crenlever son [Yvj:'111:1 ct ck se relnurnc·r. 
Encon:- un~ t'ois:, k· d6t'1..'J1i.kur rr,v;:1 ll ....... rnpoignC par la 
taillc et J'av:,i1 v:uk. Ji .,1·ail ~aign<'. 1w1i~ ii nc sc sc>u
vie.nt pas s·11 y avail ctes 1.~1C':h~s de. snng sur son pyjam~. 

LJ quntJ ie1nL'. 2grcs~i1..)!l e~t sl·il·vc11ut'" cnvirc,n 11n rnnis 
:ipres la 1J\Jisieme. A!urs yuc t-· H. sc 1,r,Sp,11:,it i, al kr m1 
!it. le dcfomk-111· J';; ,aisi p:;r ks 0p.tuk;, c·t l'a c-mm011t: a 
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him ups1:1irs r,, the ,upcrvi,;ors· w:ishr,,om. Anoth•~r 
n:1pi: nct.:ui n .. 'l_l. 

([2005] B.C.,1. .T\o. 2'.15~ (Qi..). 2005 BCSC' 1518) 

[5 J F.H. did not tel1 anyone about the assaults 
u111il apprnximately the year 2000. He and his wife 
were having nw.riral difficulties. She had learned 
of his cx1ra-mar.i1al affair. He rcstil'icll 1har because 
oC the problems in hi, marriage he felt hc hall ro 
tdl liis wife ahont his childhood c'.xpcricncc. At his 
wife\ rncommendmion. he sought rnunselling. 

[61 Fl-J. com11·wnced his nction against the 
respondent:; 011 Decc•mber 7. 2000, approximately 
31 years afrer the alleged sexwtl ass:mlts. In Brir.ish 
Co)ulllbia 1hen:: is nci Ii rnit:.llion period applicable 
to a cause of action b:1scd on sexual assault and the 
act.ion may be brought at any 1ime (sec Limitation 
Ar-t, R.S.B.C. 1996. c. 266. ~- :1(4;(1.J). 

LL Jud ,rn1cnrs Below 

A. British Co!umhio S111;reme Court, [2005] 
B.C.J. Nb. 2358 rQL)- 2005 BCSC l.518 

I Ti FH..'s action was joined with the ac1ion uf 
R.C., another former resid<.!lll of tile schuol who 
m:idc similar claims agnins1 the same parties. The 
parties agreed t.o have a trial on the following dis
crek issncs of l'act: 

(J.1 '.V:1~ ciLhcr pl:Jin1:ff physically ,1r sexually uhu~e.d 
whik he alkmkd the s~0hool'? 

('.2) lfth,, pbintiffwils abused 

{a) by .._-..,:horn \Vas he ahuseJ'? 

(h) when did lhe nhuSc occur'! and 

IS] The trial judge, Gill L began he1 rt>asons by 
noling ihal the ansv>'e.r ro the questions agrt'ed ln 
hy lbe panics dcpendccl on finding,; ,·is to credibil
ity :rnd reliuhil ity. Few issue, or Ja\v were raised. 
She referred to J-1.F \'. Ccmadn (Attorney Ci:'nFrall. 
12002] B.C.J. Nl\. -:!?6 (Ql.). 2002 BCSC 325. in 

l'etagc sHpfric:ur dnns le-, toilettes des su1·1·"'illants Un 
autrco viol a elt' c,,mm is. 

([200'.i] B.C.J. No. 2:158 (QL). 2005 BCSC 1518) 

15] F.H. 11·0 r6v6lc !cs agrcs~ions subies qne vcrs 
l'annfr 2000. Tl vivai, it cc momenl' ck:; difficul
tes conjngnles apri's qnc son cpousc ent appris son 
infideli1e: 11 a temoigne 4u·i1 avail alors rcsscnti le 
hesoin cle conficr cc gu'il avait vent cnfom. Sur 
!cs cousdls de son epouse, il a consult6 une the
tapeute. 

[6J FH. a intente son action contrc Jes intirnes 
le 7 decembre 2000, soit environ 31 ans apr~s 
lcs ngressions sexudks allegueel.'. En Colombie
Britannique, a.t1crn1 delai de prescription nc s'ap
pliqnc /1 la poursL1itc pour agrcssion sexucl le. ct 
cellc-ci pcut Gtre intemcc ii tom moment (vuir la 
Umitatimukt, R.S.B.C. 1996, ch. 266. nL 3(4)(1)). 

n. 1.es decisions_des iruiclktlons lnferieuri.:s 

A. Cour s111_,,-e1111' de la Colomhie-Briranuiq11e. 
[2005] B.C.J. No. 2358 (QU, 2005 BCSC 
1518 

[71 L'action de F.H. et celle de R.C.. un amre 
ancien pensimlllatre ayunl fornmle de~ allegations 
::ippurentees conlre Jes rnemcs parties. onr ete reu
nies. Les parties Oill conveJJu que l'inslruclion por
ternit sur Jes questions de foit snivantes : 

[TRADUCTION] 

(IJ l.'un Oll l'a11trc des demandeurs ~H-il ,,te ugn·;~(
physiqucmem 011 ,c-xucl kmenr alors qu'il ct ail pen• 
sionnairr'' 

12) Dans l'affirm:1tiw, 

• · 1· ' =.l.t qui a agr~ssc, 

b) a qud mom.:ot d 

c) dan~ q11c:lle;; circo1ist:1nces? 

[SJ Apres uvoi 1· preside le proces, la jugc Gill 
a d'ubord foit remarq11er dans ses motifs que lu 
reponse :i. ccs questions dependuit de la ,·rcdihi
li(e auribuce aux temoignagcs. Pen de questions 
de droil etaienl en cause. Elk a cite l:i decision 
lf.F r. Ca/Juda (Aiiornev Geneml). [2002] B.C.J . 
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which the court stated thai in cases involving seri
ous allegations and grave cunscqncnces. rhe civil 
standard of prnof llml is '\:u;urnc11sLiratc with the 
occasion'" applied t_para. 4). 

[9] The trial judge then went un lo review the 
testimony of each plaintiff, McDougall aud others 
who workt•d at the school ur were former students. 
McDougall tfonied the allegations of sexual :ibttse 
and testified that he could not recall ever strapping 
F.H. He also denied ever conducting physical exam
inations of the boys and gave evidence that boys 
were not taken imo the supervisors· washroom. 

[JO] In determining whcibcr EH. was sexually 
assaulted, the trial judge deal! with the arguments 
of the defence that F.H.'s evidence was neither rel i
o.blc nor credible. Gill l rejected the defoncc's 
position that F.H-'s inability to respond ro ccnain 
questions should lead to an adverse co!lc-lusion 
regarding the reliability of his evidence. She found 
FH:s tcsrimony credible ,vhik- acknowledging 
that the commission of the assaults in the manucr 
described by F.H. would have carried with it a risk 
of detection. Gill J. also rejected the contention of 
defence counsel thur FH:s motive to lie must weigh 
heavily against his credibility. Rather she agreed 
with counsel for F.H. that the cirni111srn11ccs snr
ronnding his disclosure ,vere not suggestive of' con
coction. 

ll 11 The trial judge poillted onl areas of consist
ency and inconsistency between FH.'s testimony 
and that of the other stuJcnts al tile school. She also 
noted chat there \,'ere signifi.::am discrepancies in 
the evidence given hy F.H. as lo the frequency of 
the abuse. At trial. F.H. said there were four inci
dents. On previous occasions. he sciid the abuse 
occurred every two weeks or ten days. Despitc 
these inconsistencies, the trial judge' eonclnJcd 
EH. was a credible witness and stated that his evi
dence ul,oul "'the 11::itnrv of the assaults, tl1e loca
tion ::u1d the times they occurred" had heen consist
ent (para. J 1:2). Sile concluded char F. H. had been 
sexually abused by l\·kDougall. 1hc sexual assD.11!ts 
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l\'o. 436 (QL). 2002 RCSC 325, etablissant que 
dans 1111 cas d":ilkg:1lions graves aux c:0J1segu.:n
ces sericnscs. il y avail lic11 ,i':1pplic-r1:::r la normc de 
preuvc civilc qui est ['IR;\l)ljCi!Of\] « proport1on
n.Sc aux cin::onstanccs ,, (pm. 4). 

[9] La jugc Ju proces a en~ui1e consid6r6 le 
1c'111oig11:1gc de d1acun des dem:rndcl1rs. cdui de 
]\-1. l'vlcDougall d c,'ux c1·autrcs persllnncs ayarn 
tr:.ivaillc au pcnsi.omwt ou y ayant ,,0journe. Jvl. 
I\kDmigal I a 11 i6 ]cs allegations cfagression scxuel lc 
et dit. ne pas sc rnpp.::lcr avoir rncmc frappe F.H. une 
s~,ulc fois avcc unc lanicrc en cuir. 11 a aussi nic 
avoir j:.unuis procJJc i:t des ex:.unens corporels et 
il a declare que lcs gar~·lms n·c1aicnt pas crnmencs 
duns Jes toiletlcs des surveillarns. 

[ 10] Pour d61en11incr si F.H. arnit ete agrcss6 
sexuclle1m:m, la juge Gill a soupesc l:.i prclention 
de la defonse seJon laquellc le t6moignagc de EH. 
1frt,iit ni fo1blc ni crcdihk. Elk a rcjetc la these 
vou I ant yue le tribunal doi v,: cone lure i:t Ia 11on
fiahilitc du ternoignag..-, de F.H. en raison de l"inca
pacitc de cc dernier Jc rcpondrc it ccnain1,;s ques
tiom. Elle a lenu le lcmoignag.:: de F.H. pour dignc 
de foi wut .::n rcc-onnaissant quc la pcrpetnuion des 
agrcssinns de la rnunit:re tknire par F.H. emit sus
ceptible de detection. Elk n par ailleurs 1·e_jcte ln 
prctenlion de la del'cn,c scJ011 lagueJle rimcret de 
EH. a n;entir minait grandcmcrn sa crcdibilite. Elle 
:i pl11161 convc1rn avcc le dcrnanclcur qt1c lcs cir
constances (.k la revda1 ion des :igrcssions nc sug
gcraicm p..is la fabrication . 

l 11] La jugc a r.:kvc ks 616mcnrs de ccmccmlancc 
el de divergence cntrc !cs temuignages Jc FJ-J. el 
ccux des autrcs pensiorn:aircs. Elle a au:;si norc des 
contrndictions importantL'S dm1s le tcmoignuge de 
F.H. sur la !'rcqucncc des ngrcssions. Au proc~s, 
F.H. avail fair ctat de qualiC ;:igrcssions, alors qu'il 
:wait di, :rnparavant q11·c1 lcs :rvaicnt c11 lieu toutes 
Jes dcnx se11iai11cs on L,ins ks dix _jours. I.a jugc 
a nbnrnoills co11L·lu a sa uedibi!ite en rant qu('. 
temoin ct a la con,;t~u:cc dt:: son lemoignage conccr
narn [TRJ\Dl.:C"l 10;-;j ,, hi nature des agrcssions ainsi 
quc:, le lieu ct Jes 1;1omenls oi1 elks sc sonl prodni
tcs » (par. l 12) A son avis, il y av::iit cu agrcssions 
,;cxuc!le.-;. ~.1. '.v!cDougali ayunl soJnmise FJ-l. 
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heing 1\li!l incilknls oi' anal inll.TC(1\:rsc (·om1ni1tl'd 
during , he i ')fiS-69 scho,il yc<il. 

[i2] ln rebtion ro 1he i,suc of physical abnse, the 
trial judge limited hcrsc1f lo lb:iding whe1her the 
plai111iUs had proved 1hm they \wrc strapped while 
at school. To answer this question. the trial jndge 
review::d the c,idenee of l\kDougall and the tcsti
mnny of nnotitl.·r Brother employed at the scbool as 
,vcl I as the te:;ti 1no11y of ,cvcral of F.H .'s foJlm(' stu
dents. She concluckd thm ,trapping ,vas a corn mon 
fc;rrn of discipline and :hat it wus 1101 used only in 
n:spon,c Lt> SL'rinu~ infractions. She concluded that 
F.H. was scrapped by \1d)o11gall nn undet.::rrnined 
nnmher or times while m the school. 

I DJ \Viih n::sped to the claims m::idc by R.C., the 
tr',al judge: found that he had not proven that he had 
been ,exu:.dly ussalliled. but f,)und that he had been 
strapped hy a person ocher than .:\,kDongall. 

H. British Co!wnhia Cow·r u.f Appeal (2007), 68 
B.C.LR. (-hhJ 203. 2007 BCCA 212 

[ i4j The decision of the C(nm ni' Appeul was 
delivered by R,)w!es lA., with Soutllin LA.. ~:on
curring. Ryan J.A. dis~enlell. 

( l) Reu~t•II~ ,.>f Rowks J.A. 

[ 15] Row ks .T.A. conclLlded rhat Md)oug::d]',; 
appe:il t'ro111 thul part of the order finding thm lie 
had scx.unliy uss,1ulled F.H. ;,lrnnld he allowed; 
l1ov-·cvcr his ;,ppc:il from that part of rbe order find
ing 1hm he had strappt.!d F.H. should he dislnissed. 

[16] Rov,·lcs LA. found that it was oll\'1ous thm 
tbc trial judge was :1ware of the case ant!ioriLies 1hc1L 
have: considered rhe standard of proof to he uppl ied 
in cbcs \\ here 3Jk:gations of morally blameworthy 
rnllduc, have bc(:11 made, i.e. proof th:n is ··com
rnc1burare \>iilli Lhc uccnsio11". However. in her 
,'iew. tile lri:tl j11dgc w:1s hound t11 consider the s.::ri
nus incon~is1cncics in the evidence of F.H . in dcrcr
lll ini ng wlldlwr ,he :llkgnl se.\twl assaults had 
been pnJ1\:n w tile '.'-1:.ind:ird ··comrnensmatc with 
the ;.illegation ... She f,i;md that tile trial judge clid 

21 qnatrc reprises pendant l':111ne,: scolai re 1968-
1969. 

[ 12] P,nir cc q11i est des scvices physiques, ia juge 
Ju proces s'esl sculcmcrn dernancle si ks dem:rn
deurs avuic:nr prouve Jes coups infligcs avcc unc 
Janierc ~\n cuir pendant lcur sejour nu pensionmLI 
Elle a co11sidere le 1cmoignag0 de rvf. tvlcDougalL 
cclui d'un antrc frcrc employe au pcnsionnat. ainsi 
quc cc~ux d".unres anciens pensionnaires. Elk u 
conclli qu'il ,'agissait ct·u!I chiltimcnt cnnra11t au 
pcnsionnar, qu·ii 11·er.!lit pus reserve nux aureurs de 
manyuemenrs graves ct qu-, l\il. McDnngall J'avait 
inflig:e a F.R un nornhre indccennine de fois. 

[131 En cc qui concernc R.C., b jugc du pn,ccs 
n conclu qu'il 11'avai1 pas prnuve k~ ugressions 
sexuelles aJlcguces et qu'unc autn:, pcrsonnc que 
M. f-.kDougall 1':i.vait fruppc uvec imti lani~re en 
cuir. 

It Co11r ,i'appel df• la Colombie-Brita1111iq11e 
(2007). 6S B.C.L.R. (4th) :203, 2007 BCCA 
212 

114] I.a decision de lt, Cour d·appel a c•r.e renclue 
par la _juge Rowles. avec l'appui de la juge S,mlhin, 
la jnge Ryan inscrivant. su di8sidcnce. 

(I) Moti1s d la iw;eJfow[es 

ll '.)] Lajuge Rowles a rnnclu qu'il y avait lieu cfac
c11cillir rappel interjcte par :Vt !vlcDuugal I qnant a 
la conclusion gu'il avait agr.::sse sexucllcrnenl F.H., 
m:iis non qnnnt a eel le gLi'il ravait frappe avce une 
laniere en cuir. 

[lfij Selonelk, la_jugetln proc.'.,scu11naissnit mani
t"estemenL la jurisprudence sur la normc de preuvc 
applicable duns unc affoire d"::dlcgations d'uctes 
11ll)rakme111 r.Sprchen:;iblcs. a s:::\'oir um' nor111c 
,< proporliOHlli.'C UllX cin:·omt,lllt'CS ». '101ilefr1is, 
it son :l\'is. die :n1rai, Jn pn:ndre en c·omprc !cs 
comraclictions imponant,~s du tc111oig11agl'. de 
F.H. pour d(•terminer si Jes agrc•ssions scxucl]e,; 
allcguees avaicm cte rwouvc.::s '.'.uiv:rnt lei norme 
de prcuvc ,, proporri()nnec a rallega1io11 ,,. !-<:lie :1 

conclu qm' la _iuie du pr(>CGS n·aYai1 pas examine la 
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nor scrurinizc the evidence in the manner required 
am! tberchy erred in law. 

[ 17 I .l.11 al lowi11g tlie appeal in respect of rhc 
sexual assaults al!cgcd by F.!-1., Rowles J.A. was of 
the opinion that in view of rhi:: state of the cv.ich::ncG 
on that issue. mi practical pmposc would he scrwd 
by ordering a new trial. 

(2) 011el!1-r ing R ··u8@s ol' Suulhin J.A. 

[18] In her concurring reasons, Somhi11 J.A. dis
cussed the "troubling aspcct"" of the case - "how, 
in a civil case, is the evidence to be evalnmcd when 
it is onth against oarh, and what is the relationship 
of the evaluatiou of tht: evidence to the burden ,,f 
proof?" (parn. 84). 

ll 9] Sm11hin J..~. hdd that. it was ofce11tral impor
tance that the gravity of the allegations he !'orcfrolll 
in the trier offact'.s approach to the evidence. Ir was 
not enough, in her view, Lo choose the testimony 
of the plaimiff over th::r.t of the ddendant. Instead, 
.. [l]o choose one ov0r the other ... requires ... :rn 
articulated reason founded in evide11ce other than 
th.it of the plaintiff" (parn. 106j. i\forcover, South in 
J.A. found that Cory .L's rejection in R. 1•. W. ({).), 
[1991] I S.C.R. 742, of the ''either/or" approa.::h to 
evuliwting evidence of the Crow11 and rhc acc1i;;ed 
us lo the conduct of the accused in criminal cases 
also applied to civil ca~es. 

[20] In the end. she could 11ot find i11 the trial 
judge's reasons a ··legally uccep1,1bk mticulared 
reason for ucccpting the plaintiffs evidence and 
rejecting the ddendants· evidence" (pnra. 112). 

I}) Dissenting Rc:iso11s of Rvan .J.A. 

[21.] \Vhile slwring the concerns of rhc n1a1or
ity about "the perils of nssigning liability ill cm,c, 
\Vhcrc the cverns have occurred so iong ngu··, Ryan 
J. A. disagn:ed with the condusion that the tri:1] 
judge did not apply rhc proper sra11cLrd of prn<if to 
her ussc:;smcnl or the evidence (para. l ! 5 J. 
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prcuvc aus~i aucntivernent qn'clle ruurai1 cm. d'\1f1 

rcnc11r de droit. 

I iTj En :iecucillafll rappel quant au:, agrcssio11~ 
s.:.\ucllcs alliguecs, la _jugc R\l\Vlcs a cstim~ qn'il 
n\0rnir pJs mile d'onlonncr ln tenue (1'1111 nouveau 
pn.iccs ctant tlonn~ la tcncur dc 1:i preuve offertc a 
cct t~gnrd. 

i)) J\-lotifs concontams de la iugc ·ouch in 

[18J Dans scs motifs coneordunts, lajugc Southin 
s~, rcnchc sur nfR.-\DUC'f JOi\j « aspect prfoc
cupant » tic l'nffairc : 1, dai1s trnc insrance civilt:!. 
comment doit-on appr6cier hi prcuve constitue.e de 
temoign::igcs opposes et quellc !'cla1ion doit s'c1ahlir 
cntre l'appreciarion de la prcuve cl le fardcau de la 
preuve'? ,> (par. 84). 

J 19] Sdon la juge Somhin. ii imp()rtait nn plus 
h:illl point quc le jt1gc :ippelc [l aprrecicr la prcuvc 
dcmc11rc conscienl de la gravitc Jcs allegalious. II 
nc suffisait pas dc prcfcrcr k r6moignage du deman
dcnr ii ceh1i du <it1femk:ur, cnr trnADUCT!ON] <,. pre
Jcr·cr [cc] tcmoig11age a JT]:wt1c [ ... ] cxige [ ... ] 
qu·un lll•ltif convaineant fondc snr un mare element 
de rrcuvc qt1e Jc 1cmoign:1gc du dcrnandcur le justi
l'ic >, ipar. 106). De plus. elk a statue que dans J'ur
rc! R. c. W. (D.J, IJ99l] l R.C.S. 742. la co11clnsion 
dn j11gc Cory scion luquelk! il n·y avail pas d'obli
gatio11 de choisir entre la prenvc de b poursuite ct 
ccllc de raccuse s·;1ppliq11ui1 cgaleme.111 en matiere 
ci vile. 

[201 Pinalcmcnt. clh::: n·u pas rc!eve dans Jes 
rncHifs de la _iugc du prod:~ LTR,\DUCTION] « de 
motif convainc:inl et vabhlc en droit <l'ajoutcr .foi 
<Ill temoignage dn demandeur et d'ccartcr ccux des 
dcfendcnrs » (pm . 112 J. 

(3) M 1tifa dissJ\k111s ,lee la juge Rv:.in 

[21] \Jcnrc :,i elk par 1agc lcs rr.Socrnra1ions des 
jnges rn:1jorj1ai1c:s coriccrnant ITR,\DCCTION] ,, le 
risguc d'irnprncr unc resp\lnsahilitc- )llllir des faits 
survenus il y a aussi long1::>.111ps ,,, !:.i juge Ryan 
se ref'llsc ?t conclurc quc la jugc du prnce~ n·o. pa~ 
appiiguc la bonnc n,.mm: de preuvc (par. 113). 
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[22] Ry:rn J.A. noted Lhat the trial judge ,er ,.lllt 

the tcsl ~ a standard of proof comm-::nsurate with 
the nccrhio,1 - - early in her reasons ... Having :ict 
out the r:nrer rest. we mnsc assume 1h.1t ,;h1: prnp
.::rly :i.pplied it. unless her rc,1so11s clcmonstrate oth
i::'rwist>" (para. 116). 

[2:\l lll the ·view of Ryall J.A., alleging thar rhe 
trial judge misapplied the standard of proof to her 
asscssmcm of the evidence wus lO say thar the trial 
judge erred in her findings of fact. To overturn the 
trial judge's findings o!' l'acr. the appellate court 
1m1sr. find that the trial judge made a manifest error. 
ignored cnncl11sive or rclev:rnr evidence 1)r drew 
umcas,1nahle coJ1clusio11s frnir1 lt. 

1241 Ry:l!l J.A. was of the view that the lrial 
judge had m:i.de no such error·. The rrial judge had 
~tcknO\vlcdg;::.d the most tt\mbling aspl'ct of F.H.'s 
LesLirnony - thnt it was not c,)nsistellt with car
J ier descriptions of the nhuse ~ and decided that 
at its core. the testimony was consistei1t and trnth
ruL The incnmis1cncic:, were nor overlooked by the 
trial judge. 

[25) H:iving found no 0rror in ,he reasons for 
judgment, Ryan .I.A. wa.s of the vit•w that the Court 
uC Appe:il should have deti.•rrl'd to the conclusions 
or the trial judge. Aernrdingly, she would have dis
rnis,;ed the appeal. 

I I.I. Analysis 

A. J'he Standard of Pro,f 

(1) (\.111ad iao Jnrisnrudence 

!~(i] i'v1ucli bas bCL'.Jl wrincn as judges bavc 
attempted to reconcile Lile tension bet ween ihe civil 
suu1dard of proof' on a bal:rnce of prob:.ibiiitics und 
cases in wl1ich allegations nUide agoi nsr a del~nd:rnt 
:;re panirnbrly grave. Suell cascs indude ,.:dkga
tions of fnmd. professional misconduct, and crim
inal wnduct, particularly sexual assault against 
minors. ,\s explained by L. R. Rothslein, R. A. 
Ci::11-:a alid E. ALbrns, in "Balancing Prnbo.hilitics: 
The Ovctfooked Complexily of the Civil StJndard 

122] EIJc signule qu'au ci~q,ut de f;cs motifs. la 
jnge du proces 611011cc Jc critcre npplic.ihie, ceJni de 
lo. tll)rn1e de preuvc p1·pr,orti,.>nnje aux circo11st::rn
ces: [TRAnucno:-.r] ,, m1e fois le bon critere elabli, 
i I fam snpposcr qu'elle l"a conectemcnt app.liqn¢. 
n moins que ses motit'.~ n'in<liynent k contrain:: .» 
(par. l l6J. 

[23] Selnn eile, prl'tendrc qnc la juge du prnees 
a mal app!iqne 1a norme ::iux foits mis e11 preuvc 
revient 1, din:: qu'elle :i tire des co1H.:lusinns de fait 
erroufrs. Oi, pour in firmer de~ cunclusions de fuit, 
une cour d'appcl doit constaler qu'rnie errenr 111:.1111-
feste a etc co111misc, gu'un elemcnr de prenve deter
minant ou peninent n\t pas etc. pris en comptc ou 
yuc des conclusions deraisonnnbles 0111 clc tinfo,; 
de la preuve. 

[24] La juge Ryan esri 111e quc la juge du proecs 
n'::1 pas commis de tellc;; errcnrs. Cccre derniere :i 

reconim raspect k plus preoccup::rnt du remoignage 
de EH. -- ~a divergence rwec Jes descriptions ante-
1'ienres des :,gressions - cc ci!c ~, cDndtt quc, ponr 
l'esscntid, !c ternoignage eta it con,tam er digne de 
foi. Elle n·a done pas foil abstraction dt::s contra
dictions. 

[2:'i] A defaut d'crreur enr:1cha1!1 Jt!s motifs de la 
decision conteslee. la jugc Ryan a cnnclu que la 
Cour d'appel aurait du rcspe..:tc1 Jes conclusions de 
hl jnge du pn1ces. Elle etait douc d'avis de rejeter 
1·uppel. 

III. Analyse 

;\, La uorme de prr1n'!' 

(I) I.a jurisprudence c;rnadicnnc 

[26] Les efforts des 11 ibun.:iux pout resoudre !es 
difficulies quc pose 1'.,pp!ication ck la norme de 
rrenYc civile de 1:i pr6po11lk'rnncc des probabilites 
d,u1s unc affi1irc ()lJ les foits rcprnches an defcn
dcm sont pcmiculien.•111em gra\'es - comrnc Ju 
fr:mJe, la fame prolcssic,nndle tn1 le cnrnporternent 
eriminel, en pariiuilicr l'ngression sexudle d'nn 
mineur -- ont suscilt: de 11ombrcux cnmrncnt;:iircs. 
Corn me 1·cxpli4tk'Hl I .. R. Rn1hstein, R. A. Ccnta 
et E. Ad:1111, dam lcnr Ill ti ck· imirnle ,, Bal:.uICing 
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of PrnoC' in Sped a! f.er'l11re.•; o(!he Ln,· Soci,!I_\' of' 
Upper C'mwd(I ]003: Thi, /,w\' (~(Tl'idence (2004), 
455, at p. 456: 

These types of al legations are i.:;onsidered unjqne 
hec;iuse they cnrry a moral stigma ibl wili continue lo 
have an impact on the inJividual afkr tl,c completion 
or the c;ase. · 

127] Courts in British Columbia have ten<lcd to 
foilo\'V the approach of I .on\ Denning i11 8mer ,,. 
Balei; [19501 2 All E.R. 4:'i~ (C.A.). Lord Denning 
was of the view that within th.:: civil standard of 
proof 011 a balance of probabilities ··there mb.y 
be d.::grc~·s of probability within rhat standard" 
(p. 459). depending upo11 the subject matter. He 
stated: 

Jt docs not adopt so high a degree as n cri minnl court. 
even when it is eonsiderjng n charl'e ol' a criminal 
iialure, but still il doc,s requir~ n degn:e of prnbc1bili1y 
which is commensurate with lhe occasion. [p. 45'-JJ 

[28] ln the present case the trial judge rdem:d Lo 

Jl.F v. Canada (Attorney C(;11cml), at para. 154, in 
which Neilson .I. suted: 

The courl is justified in imposing :l h iglwr degree of 
prt'ihability which i, "eommensu.rntc with the occa
sion~: .... 

[29] In the constitutional context, Dickson C.J. 
adopted the !later approach in R. ,,. Oaf-:c,s, f 1986] I 
S.C.R. 1m. In his vi1:.w a "very higb degree of prob
ability" required that the evidence be cogent and 
persuasive and make ckur the c,)nsequences of the 
decision one way or the other. He wrnle at p. 133: 

Having regard to the fa,·t thni s. I is being invnkcd 
for the purpt)se of justifying a vi,,!Mion of tile cons1i-
1utional rights and freedoms the Clwrifi' \';n.-; ,ks\:ned 
1<1 protect, a very high J,~grc-: orprnbahility wil'I be. in 
the words of Lord D.:nnin1,'., "cornmensurnle wilh the 
occasion". \Vliem evidence is n:qu iied in urde1 io prove 
the constilLLent cJements ,Jf a,, l inq11iry. and this will 
g~nerally be the c,1~c. it sh,;ukf be c,1gcn1 iind per~ua
s1v~ and 111a.kc dear tL; th..:. Coun 1 !v~ ~(.Jnscqucnces of 
imposing or not imposing the limi,. 
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Prohahilitics: Tlw OvcJ\uokcd Complexity or the 
Civi.l Standard of Prout',). dallS Special Leuures of' 
the Lw1· SodNy <f Upp,,,- Canada 2003: Tlw Law 
ofEvi,fr,,rce (2004), 455, p. 456: 

[TRADl:CTION] I .ts :illegations de cettc nature S<>nt 
jug0es uniques parce qu't::llcs continuent de fr,1pper l'in
t<'ressJ tl'tm (1pp1obrc moral 111cmc apri:& k. denouement 
Jc J'instanc~. 

[27] Les tribiuinu:X de la Colornbie-Britamii411c 
sc sont g0nBrnkn.1c111 r:mg<~S 11 ravis exprimc par 
lord Denning dons f"am:,t lfota c. Ifater; [J 9:,Oj 2 
All E.R. 4:'i8 (C.A..), iJ. savoir q11e b norme civile de 
la prepond6rnncc clt::s prtibabi I ites trn A DUCTION] 

,, pcut componcr des dcgrcs do probubilite ,~ 
fp. 459), selu11 l"objet du litigc. Voici ce qu'il a 
dit: 

[TR.-\DUCTlO;'i] I Unc cour eiv'ilcj n'adople pt1s unc 
norme aussi ~ev,':rc quc Jc fcrait unc cour cri minel le. 
mcnw tn <~xami1rnnt une ac;cusutiou de nature cri111i 0 

ncllc, nwis il resk qu·elle exige un degre de pmbabilite 
prn[x:rtinnne mrx circonstancc•s. [p. 459] 

128] En l'csp0cc. la jug~\ du proct•s u cite ks 
propos suivunis de Jajngc Ncilwn d:ms In dfrision 
ll.F c. Co11u.da (Aiiomey Geneml), par. 15.+: 

[Tll;\DUCTION] La eour t'Slj11Stific<:: d'cxigcr Ull d,'grc 
lk probahilite plus eleve qui soit « 1m1porti,1nnc aux cir
cnnsr:1nces > .. : ••• 

f.29] Duns l'arretR. c. Oa~es, [1986] I RC.S. 10:"l, 
portnnt sur une question d'on.lrc con5titutionnel, le 
jnge en chef Dickson s'e~l rallic a l'npproche for
mulee clans J'arre! Bala A son av is, u n «. lkgre tres 
eleve de probabilitc » exigeait que la preuve soit 
ii.ine et persuasive et qu'elle fasse ressurlir nell~
ment Jes consequences de la decision quelk. qn'elle 
soit (p. 1~8) : 

Comp,e km1 du fail q1k l"artil'lc: prcmi.:r est inv,)
que afin de ju~tifier Ulle violation des drnils ct libenc, 
crnmitmionnels que la Choi'te vise ii proteger. un dcgrc 
tr:-s eleve de probubilite ser:a. poLu· repr,:,ndre l'expr-:;s
sinn Je lnrd Dennin>'., ,,, p1·opoi•tionnc aux circonstnn
cc~ ,,. Lursqti'unc prcuve est ncces,aiie pour i'tablir lcs 
0!i:ment, conslitutit's c1·unc- analyse en n,rlu de l'al' ticle 
premia, ce qui esi gc'ns:rnlcmenl k .:as, elk doit Jtn: 
fortl' ct p ... ~rsuasivc ct filir~ rcssort1r nelten1cnt [L la cour 
les cons(,q11e11c.::s d'tmc: decision d'i111p,1se1 011 de ne pas 
imposer la r~slrictinn. 
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[30J However, :.i ··shifLi11g st.mdnnf' ofprohabiiity 
ha~ no· been universally accepted . .In Cm1li11en,al 

!nsurrmn-· c·o. ,·. Dallon C{lrragf' Co., [ 1982] I 
S.C.R. 164, I.nskill CJ. rejected a "shifting ,a:rnd
ard". Rather, to u1ke acco1111t of the seriousness of 
the alkg,1tion. he i1;as 1if the view that a 1ria! judge 
shm1ld scrutinize tlic cvidcacc wi1h "grcate1· ca1-..::". 
i-\t pp. I 69-7 J he seated: 

\Vil.:re thc:re is an ::d]eg::,llion of conduct that is mor
nlly blame\\'()l'\hy ,,r tl1111 :oul<l haw n crimin:,I or penal 
asp,·ct and lhe alkgation b made in civil litigation, lhe 
rckvan1 burden of proof remains proof on c1 balanc~ oi' 
pfl)b:ihilities .. . . 

. . . There is ni::uess:iriJy a mailer l>f judgment 
invo]wd in wdghing. cvidenc<: that goes io the burden 
of proof, and a trial judge is justified in s.:rutinizing 
t:vit.k~nc~ with grtater car(: if rhere "Q.ft.> St!rious u11ega
tions I<\ be est,1blished by tho; prnof that is offered .... 

l dh nol rcg;ml sueh an .1ppn.,ach (1lieBater approach) 
as a depanure from a standard of proof hn,ed on a h8l
ri1ice ,,f probabilities nor as supporting a ~hifting stand
ard. The ques,ion in all civil ca,es is what evidence wit Ii 
whai weight ,hat is ,1ceorded to it will move the court· 
1n c,mclude lhat proof on :i b:1Jancc of probabilities has 
bt:cn c,Lablishc,d. 

[3 I l [n Ontario Professional LfocipJine cases, 

the bahtnl·c tif prohabilirics rcyu ires that proof 
he "dear and convincing and hased upon cogent 

evidence'· (sec !ln1th l·. College ,:{ Phy.1idam & 
SurgNms (O/1/adoj (1997). 6 Ad111i11. LR. r3cl) 304 
(Onl. Ct. (Gen. Div.)). al para. 53). 

(2) Recem Uoitetl Kiugdrn11 Jt irisprudence 

f32] 1n tlk United Kingdom sonw decisions huve 
indicurcd lhat dcpt'.nding upon the se1 iousness of 
lhe matters involved. even in civil c:ises. the crimi
nal standard of proof shou Id apply. In ll ( tvlcCwm) 
r. Crom1 Co!lr/ at /rhmclwstff, [2(l(Hj I A.C. 787, 
!20021 UKHL W, Lord Steyn said nl pura. 37: 

.. I ng:r~:~ thal, gi\·cn lhe seriousne.ss of matters 
·invohed. at k~a;)l ~omr: relerc1~ce lo the !1t:i_ghlt~ned civil 

jJOj l :nc ,, norrne variable,, de prnbabilite 11·:1 tou
tefois pas fait l'llll,mirnite. D,111s !'urre1 C'ontinrn!ul 
ln.rnmnc,' et,. c·. !),,:!ton Cartage Co .. [ 19821 I 
R.C.S. 164, le jugc en chef Laskin !'a en effct ccar
tee. A sou avis, pour lenir cornptc ck la gravite de 
!'allegation. le jugc du proces Jevai1 plutot exami
ner la prcnvc ,, plus artentivcmcnt,, (p. !69-171): 

Chuq11c fois qu'il y n une nll..'gntion de condliik 
mornknwnt hliimabk 011 qui pt>ut revetir Lrn aspect eri
mind ou pc'nal ct lJUe ]'c1IJ6g:1tion se prescnte dnns le 
L'adrc d'un lilige .:ivil, k fi1rdeau dc la preL1ve qui s'ap
plique est touj,rnrs celui de la preuve suivanl In prepon
dern11ce des probabilitcs ... 

. . . l.'appr<:ciillinn des clements de prcuw :,e rappor
lant au fardcau de !a prcuve impiiyuc nfrt,ssnircmrnt 
urn: q,1c,tion ck juf.enwnL et u11 juge de prcmi~rc ins-
1 ance est fond.' i\ cxnn1incr la pn::uve plus atte111ivemc:nt 
si la preuve nll-:rk doit ewblir des all6gations serien
scs 

.k n·c,tim':' 1x1s quc ce point de vuc (cdui de l'nr
r§r Emf'!'] s·ec:irte du principe d'11ne normc de preuvc 
fo1idce ~ur b preponderance de" prob:11:,ilites ni qu'il 
appuie une n,1rrn,:, Vllrhfr,le. L~ question dans lOutes Jes 
a/'foiic:s c:ivile, est dt' savoir quelle preuve il faut appor
ter et quel pnids lui acL~urJer pour que la com conc:lne 
yu'<.in a fail l:i prcuv~ &uivant ia prepondernnee des pro
hatilitcs. 

[3 l] Suivam ks Jcc::isions c,nraricnnes rendues 
en maticre de discipline profossionndk. la normc 
de la preponderance des probabili1<."s cxige gi:w 
la preuvc soit jTR!\D!)CTiON] " claire d persua
sive ct 4 tt'elle sc fondc su1.· des 6lcrncrns solidcs >> 

(voir flealh <·. Coil<'g<' of l'hysicians & Surg!'ons 
!On/(lrio) t 1997;. 6 Adrniil. I..R. Ucl_l ,U4 (C. Out. 
(Div. get1.J). par. :,3). 

(2) Lt, jmisprud..:tlce br ita.nnique r~clllt! 

\'3'2] All Royawne-Uni, ii upperL de cenaines 
decisions quc. selon ]u gruvile des questi~ms cu 
jcu, l::i nonn,: d.: pi euve penalc ,::.ipplique meme 
clam: um'. a/TD.ire civil.e. Dans l'arr~l R (McCann) 
,·. Crcmn Coif/rot Manchesr..,-, [200Jj I A.C. 787, 
[2002[ UKHL 39. lord SLeyn s'exprime comrne suit 
au p2r. '1,7: 

l'lll..-\Dl CTIOC:] . -.i" cnnvicns qu'.:n rni,on de la )!ravite 
des (fUCSti(11is en jcu. ii ~en1it nonnale11H.-T1l n~ce;")saire 
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s1anJarcl wo11IJ usunll\' he 11ecessarv: 111 re H (Mi!!orsj 
(SP.mu! 11/msr: .,1r111,J,;rd of Proof) [l9'!6j AC 56'.1. :'i86 
D-H, pc, Lord Nicholl, of Bi1k..:11he:ici. For essentially 
pracli,·,d re,1:;ons, the Rc:corckf' of Manchcs,cr deciclccl 
to r.pply lh,;; erirninnl ,ti\nda1d. l he Court of Appeal 
said thal would n~11ally be 1hc right course. t<> adop1. 
Lord Bingham llfC\m1hill has ohserved that th<" heighr
ened eivil standard and lht! criminal st3nJard an: vir
lualJy i[\Jistinguish,tbk. [ <lo 1101 disagrcc with any of 
th-:,e views. But in my view pragmatism cli<.:tatl:s that 
the task or magis1rntes should he made mon: ,uaight
fonrnrd oy ruling that tJ1ey m11st i[l all cases und.:r sec
tion l :1pply the criminal s1andard. 

[JJJ Yet another rnnsiJeralion, that of "inher
enl probabiliLy or improbability of an event" vvus 
discussed by Lord Nicholls in In re JI. (Minors) 
(Sexilal Ab11se: Sta11darJ (>{ Prot.fj, [1996J A.C. 
56J (H.L.). at p. 586: 

... the inherenl pmbabi)i;y ,,r i mprnhability of an ew.1;t 
i, itself a malte1 to be t:.iken imo :u;c(>lllll when weigh
ing the probabililie~ and deciding whcrher, Oil halancll, 
the event occnrreu. The more improbable the .::vent, 111.:: 
strunger must b,) the evidence that it did occur before, 
on the balance of probability, its occurrence will be 
est nbl ished. 

[34] ~fost recently in In re. B (Chifdren). [20081 J 
WLR. I. [200S] UKHL 35. a June 11, 2008 deci
sion. tbe U.K. Hoos~ or Lords again canvassed 
the issue of s1anda1d or proof Subseqnent to the 
hearing of Lhe appeal. Mr. Southey, counsel for tbt1 
Attorney General of Canada, with no objection 
from other counsel. brought tl1is case ro tbc atten
tion of the Court. 

[}5] Lortl Hoffmurn1 addressed the "confusion'· 
in the United Kingdom conrrs over this issue. He 
stated at para. 5: 

Some confusion has h,,\\'CYcr been caused by dicta 
whi<:h suggest til:11 the stamhird of'proof may rn1y with 
the grnvily <)f the mi~condu,·t alkged tir ;;,,cn the ,,·ri
ousness of I.he c1msc·qucn,:es ro, the person concernt:d . 
The cases in wh id, ~ucb ~wtcmcnts hm c bl'cn made fol I 
inro rhre~ calegories. FirsL there are cnsc;:; in \i..]1ii.:h thG 
court has for one purpose da,sifi<.,d the prc,ces'.Jings 
a, civii (for c:rn111ple. for the purpo.,es or nrlick 6 ,1f 
the Europe~,n ( :011ve111 ion for thc: Prokcti,111 of Human 
Rights nnd Fundarr.enlal Freedom~) but ncvcnhck,s 
thought that. bec.:ause vftlie i:eriom, conscqu,:[lCt:, oC tile 
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de faire appel, 1.fan~ unc ct'rtaine mesun~. :l ia norme 
de preuve civile plus strict.;: ]11 re fl iMinon) (Se:rn(I/ 
1\/msf!: S11111rir.rd of Proo)) f 19961 AC :'i(i:S. 536 D-H. 
lord Nicholls ol BirkenheJcl. Essentidkmcnl rwur tics 
raisons (J'ordrt' pratique, k recmder <le Manch,,5tcr a 
d~cide ,rappliqu<!r 1.:i nonnc pe11alt!. I.a (our crrippel a 
indiqui que cc clloix est oppnnun dans l.1 plupart des 
ca,. Lord Binghnm of C'Qrnhill /\ fait rem~rquer qne 
la normc civilc plus stricw c:,t prcsque idcnti4uc ;) 1:1 
norrnc appliquc.c au penal. .k m: rcjettc ,im:un de ces 
points de vue, l'.-Iais it mon avi~. le pragmalisme corn
rn.i[lJe Jc faciliwr la \ache des \ribuu~mx en kur enj~,i
gnant d'appliquer la norme penalc clans tome affoirc 
rekitive i, Lirticle prt~mic:r. 

[J3) Duns l'arret In re !J. (Min.ors) (S<,.wa! 
.4b11st!: S1ar1dard of Proof!, [1996] A.C. 563 
(H.Li, lord Nich<ills aborde un autre aspccl. <:elui 
de [TRADL:CTION] « la probahilite ou [del J"imprn
babiiite intrinseque d'tm cvenement » tp. :'i86) : 

[TRADL!CTION] ... la proh,1bilite ()LI rimprobahilite
intrinsi:qui:: d'un cvJn-:ment csl 1111 clement i1 prendrc en 
co111pte pour soupeser les prohahilites el decider si, lom 
hie11 comidc1.:', l'.:'vcnem.:111 :i c:u lieu. Plus l'evencmcnt 
est improbable. plus Ia preuvc ofterte doit etrc forte pour 
l'etablir 1;uivun1 la pr<':pon<lcr:rnce des pmbDbilitc~. 

[?t4] Plus recemmeut. dam l'arret fn re B 
(Children). [200SJ J WLR. 1, [2008] UKHL :\5, 
rendu le 11 juin 2008, la Chambre Jes lords s·esr 
de nouveau penchee .sur la question de la norrne de 
prcuve, Apres t·aodition du presGllt ponrvoi, l'avo
cut du procureur general du Canada. Me Southey, a 
portc cet arre( a l'uttt~n1i01i de notre Cour suns que 
Jes avocats des autres putlie~ ne s'y oppo5ent. 

13'.i] Lord HotJm:rnn y fail etat de la « confu
sion >> qui regne a_u sein des tribu11m1x briranniqucs 
sur le sujet (par. 5) : 

[TRAD! il'TION] Unc cc:rtaiue confusion a toutcfois 
etc crefr p:.ir de, d6cisions donoant it pe11sc1 yuc la 
norm<.: de p1\'uve pcut v.iris:r .,don la gravit<.: Jc la !'auk 
alk'guec, voire cell.: des consequences pour l'intercss.:. 
Ccs dfrision, appt1rticnncnt a lrois categories Ll;:ills Li 
premiere, k tribunal q1wlifie l':itf;iirl' de ,;,i\ ile il unc: 
fin donnec (p. ex .. pour 1·;ipplication ue l"anide 6 de !n 
C\,nvemion europecn11s: de:; <lroits Jc J'ho111 me ct de, 
libcrt~s fond,unentalcs), mais ii cstime nen1rn1oins, vu ln 
gravitc c.ks Cl'll,fqucnccs de 1·inst:1ncL,. qne fa norm,' Lie 
p,eu\'e p.:n,1k ou l'cquiv,1knl JevraiL s·appliquer. Dans 
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procecJ.in~s~ tbc cri111in:d standal'd of proof or '-;0111e-

1h111g ii~,;_, it should t,c applied . Secondly. th<.:r"' a1c ca~<.:~ 
in \'\ h ich it hr1s hc~n o!:,\1;.~.rved th21 w]1\;..,.n sonic cn:!nl js 
i111H:n;mly irnpfl'habic. stmng <"Vidcn<:e may be ncl'dcJ 
ll• p~r,nade ;1 tribunal that it more probably happened 
than 1101. Thirdly, there are cases in which judges an: 
,imply contused ahmn whether they are 1al!;:ing ahom 
the s1::tn(ford of proof or aboul rhe role of inhcrc-nt prnh
;ibilities in deciuing whdher the burden of proving ;1 
fact to a givcn ,tandard hn,; been discharged. 

[36 j The. 1111:mi mons condusinn or lhe Hous.: of 
Lords was tbut there is only one civil slundard of 
proof. At para. 13, Lord Hoffm:inn ~tales: 

l think that the time h,1, come- 10 s;1y, one~ :,nJ for :ill. 
that there i.s only one civil standarti of pro,if and that 
is pronf thac 1he foci in issue nwrc probably occum:d 
than not 

However. Lord Hoffnrnnn did not disappnwe ur 
applico.1ion offoe criminal srundard tkpemling upon 
the issue involved. Followj ng his very dear :slaic
ment that there is (m!y one civil stundard or proof, 

he somewhat cnigmntically wrote, still in par::;. 1.3: 

J LJl' no\ intend to disapprove any of 1he cases in whal 
J have c::ilkd the first cnt~gory, hut l agr('C ,vilh nit· 

ob~en·.1t;on nt" I ord Steyn in McCim11 '.1· rnse, m ll, 8] ~, 
thal clnritv would be urcatlv ci!hancd if the court, ,aid 
simply lh;i :ilthougb" th<" pi·ueecdings were,; ci\'il, the 
11atL1rc elf tile parliculnr issu,, involvc<l mad,: it apprcpri
atc 10 apply tr,c c-rimimil standard. 

['.\/J l.ord Ifoffmann went on lo express 1bc view 
lhat raking account of inherent prob:ibi!itics was 
nor a rule of Jaw. Ar para. 15 he slated: 

l ·wi,h !<) l,1y ~otnc st res~ upon the WOJ'<ls l lwve irali
cised r--,o wh.i!cv-:r extent is nppropriare in 1bc 11::r1icu
lar casc··1. LoJ d Niclwll,; [111 re II] was not laying, down 
,my ruk ,,f lnw. The-re ls only one ruk of bw. n,1mcly 
that the. lH..:c·urrenci: l)f the 1'<1ct in jssu~ n1t1s1 he p1 c1ved 
to h~ve been more probable than nm C\1111,non sense. 
rrnt l::w. n .. ,yuircs lh:Jt in deciding. this qucslion, re;c.n1·d 
should be h,,d. to whatever L'.Xknl npp1opriate. to i11bn
,'.lll pr<>b,ib.il j r ic, . 

[381 111 re B is a child case under the Unitc:d 
Kingdom Children Act JWN. While her cunuKnts 
on standard of proof are confined to the !989 ,c\cL 
Baroness lbie explained that neither the serious
ness of the alkgati(m nor the senousne~s c,f the 

I;; dcuxierne ,,·ate:gorie, le 1rih1111al opine gue lor~q11'1111 
cvcrr,~mcm c;;\ inlrinscquc,ment improbable, de solides 
0Jcrnrnts Jc- prcuw pe;1ve1H ~In: necessaires pour k 
conve1incrc. qn'il esl plus prnhablc que revenemcnt ~(.' 
wit pro<luit que ie conrraire. Dmis la troisieme catcgo0 

rie. k _juge confond simplement !a norrnc de preuve et 
k roie de la pn,bahilite intrinsi:'que puur dc'ciller si une 
p,utie s·est acquitle.c-ou non du fordeau de la preuve nu 
regard de la normc applicable. 

[36] La Ciwmbre des lords a concJu tt l'unani
mite ii l'exisle1Kc• trune seule norme de preuve en 
matiere civile. Lord Hoffmann dit au par. 13: 

fTRA nucno;<'j Jc pc-nse que le temps e~t venu d'affir
mcr mie fois puur touk:s qu'il n'y a en matiere civile 
qu·um: scule nnrme de preu\'e. ii do.ii 21re plus p1·obahle 
que k Cail a!h:gue ~·esl rxoduit que le comrnirc. 

Or, l0rd Hoffmann u·a pus desapprouve l'application 
de lu norme penaie selon la question en jeu. Apres 
avoir tres du.iremenl enonce qu'une sen!e iiorme de 
prL!nve s\1ppliguait en nrntiere civik, il poursui! an 
par. U en lenant des propos plulor enigmatiques : 

[l'RADUC'l ION] .Te n'entends pas des,1pprot1Yer l'trne ou 
rautrc de, decision~ comprises dan$ la premiere catt'!
gorie, mais jc conrit-ns ,\vc-.: lOid Steyn dan:, /14cCam1's, 
p. 812 que. cc serait he.n,coup pins ciair ,i les tribunan~ 
disaient simplcmcnt que, memc s'il 1/agit ci"unc instnncc 
civile. vu ln nature de b l}IK'stion ,m jeu. ii est indiyue 
d'appliqucr la normc: penak. 

[37] l ,ord Hoffmrnrn ajoute qne la prise en compte 
de la probabilite intrinseqne ne conscirnc pas unc 
regk de droir (par. 15 J : 

jTRADUCTION] J'insisle sur !cs mot; que j'ai mis en 
it,diqm:s [,, dans In 111cs111e ob ceb est inJiqu~ dans lcs 
circ:nn~rnnccs ,,]. Lord Nicholls [dans ill re HJ n'a pas 
cnund 1111c ri'f:'le de dro:t . il n'existc qu'um: seule reg.le 
c!c droit : il fou1 pmuvcr 4u'il ,,,t plus probable que le 
fait a cu lieu quc le comtairc. Le sens commun - el 
non r~ droit -- - ex ig.ei puur tranch;:,~r l'.t cet Cgard~ qu\n1 
lkrmc (;()111plt\ dans la mc:sure 011 ceja esl indique, de la 
probnhilite lnt1inseque. 

l 38] L arret ln re l1 a t•te remlu SOll>o k regime de 
la Children Act 1989 du Royaunw-Uni. Bien qne 
ses observations sur la m1rme d.?. prcuvc applica
ble nc vak:nt que pour celte Joi. l:.i barnnne Hule 
s::xpli4ue que ni la gravit~ de )'allegation ni -:elle 
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cons,xtucncc~ should make :rny difference to the 

standnn.! of proof lO be :1pplicd in dcrcnnining 1bc 
/"nm;. At para~. 70-72, she sla!c:<l: 

My t.-,rds, fi.,r that reason I wnuid go Jurther and 
announce loud .tnd den, that the standard of proof in 
finding the fo.:1s necessary lo cstabl ish the: threshold 
under ~cclion 31(2) or Lhe \\e]fore considerntions i11 sec
tion I of the 1989 AcL is the simple balam:e or prnbabili-
1ic,, neicher more nor less, Neither the seriousness of 
the al li:,gation nor the seriousness of the cnnsequ.:nces 
should make any difference to the standard of proof rt> 
be app]kd in determining lhc facts. The inherent prob
.ibilitics arc simply Sl>m.::lhing w he taken into account, 
wliere rclcvanl, in dccidillg where the tru1h lies. 

As lo Lhe s"riousness of the consequences, they are 
serk,us either way. A child may find her .re.lationship 
wi1h her family seri(,usly Ji,ruptcd; or she may find 
herself still at risk of suffering serious harm. A parnnt 
m:iy find his relntionshi]l with his chiltl sciiously dis
rnpled; or he may find himself still at liberty to maltreat 
this or other children in the fut me. 

As to the seriouwess of the allegation, there is no 
logical or necessary con nee lion 601 wecn seriousness 
and probability. Some seriously hnrml'ul behaviour, 
,11eh ns murder·, is snfficic:nlly rare t(1 be inherently 
improhahk in most cirs.:u111s1ances. Even then there are 
circu111stam;~s. such as a body with its thwat cut tincl 
no weapon lo hand, 11,hcre it i., uoc at all improbable. 
Other seri,.lUsly harmful bchaviour, ,uch as alcohol or 
drug abuse. is n:greuably all too common and not HI all 
improbable . 

(3) Sl1111.111w·v of VnrjotL AppTO::ichcs 

[39] I sun11nari1.:e the various approaches in civil 
cases where criminal or morally blameworthy con

duct is alleged as J underscuncl them: 

· (I) Tbe criminal standard of proof applies in civil 
cases depending upon tl1e seriousness of the 
:i!legation: 

(2) An intc:nncJink~ stancbr<l of proof between the 
civil slo.mbn.1 and tlie criminal standard c:orn

rne.nsuratL' wirh the occasion applies lo civi.l 
cases: 

(3) No hcigilwncd standard of proof :![)plies in civil 

cases, hut lhc .::vie.knee must be scrutinized with 
grearer care where the alkgation i~ serious: 
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des cons6qw:nccs po%ibks nc dcvraiern ;11odific1· 

la norrne de preuvc (tppliquec pour crab1ir ies fails , 
Voi.:.,i cc qu'dle dit all,';, par 70-72 : 

[TRADl'CTI01'1] Vo~ sc·ign(·uril·S, pour cdtc 1:iison, 
j'iruis pltrs loin cl jc d[l111C1 uis lrnul el fort quc la noi me 
de prcllVl:l applicnble pour tilablir ks foils ni.'ccss:iires 
au resped du cri1ere du par. 3li2) ou ~ l"appiic:\tion des 
conskk'rntions li.Scs au hicn-cl re de J'arlick premier 
dt la Joi de 1989 est simplement la prepond6rnncl:l des 
pnibabilit6s, ni plu:, ni moins. Ni l:i gravi1i' c.le i':illega
tinn, ni cdic Jeg .:on,eqrn?11ccs ne dcvraieut modifier 
la norrne de prem·c appliq11ee pour ctablir lcs fairs. L,, 
probahilil6 intrin.SC(JUC uc tluit iilrc pi •jsc co complc. sil 
ya lieu, qu0 p,1ur dccou vri r la v-:rilc. 

Pour ce qui est des consequences, elks sont fouj,,urs 
serienses.qudle quc:, so.ii l'isst1e de i'instancc. Ceufont 
pctrt voir sa relation ;ivec sa familk sciieuscm.:nl n•rn
promise ou s'l:lxposer encore ft Lill prejudice imporl:nll . 
A J'i1p;,erse, k pen: ou J;1 m01 l' pcut voi r sn rel:.11 ion avcc 
J'onfonl ~eric-uscmcnl compromise ou avoir encore b 
posslbilite de mallrni1er eel enfant ou un autre. 

Pource qui est de In gi av ire Je l':!ll:'gaUon, ii n'_v a p:1s 
de lien logiyw: ou nc'ccssairc cntrc gmvitt' el prnhahilitc' 
Le comporfoment gravemcnl pr~jw.Jici.1bic -- comme k 
.meurtre -- est suffisammelll rare. pour 6trc. la piupart du 
temp~ illlrinsc:quem<"nl improbable. M:ilgr~ cela, lorsqu.::, 
par eXeJiiple, (111 decNivre tHl corp, it l:1 gorge tr~1nchfr, 
mais aucune annr i, prnximit.e, k meunre c,st loin d'etre: 
improbable. JJ'm1tres comportements gravcmenl prejudi
ciablcs. commc l'akoolis1nc ou la tL,xicomanie. sL1nt mal
lh!t\reuscmenl lrc_ij) n:pandus ct loin J\\trc improbubles. 

(3) Resume tfos tlifferenll' approches 

[39] Voici en resume quclks sonl selon moi ks 
diftl:'remes upprochcs possibles duns une affaire 
civile oi:r un compmtemenl crimincl nu morale
ment reprehensible e.s( alleglle : 

(]) La norme de preuve penale i"applique selon 1:i 
grnvite de J'allegati~)ll. 

{2) Une norme de pre11vc intcrmcdiaire sc situant 
entre la civilc ct la pcnale, proportionnee aux 
circonsr.im:cs. s'app!iquc. 

OJ I.orsqnc J'allegation est grave, ia norrne de 
prcuve n'cst pas plus striclc, mais la prcuvc doit 
faire J'objcl d\m exumen pl us attcnti r. 
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!_4) No lwightcued st:mduid of proof applie::; in ci\'il 
cases, hur CYitkni.:e mus1 be clear, convincing 
and cog~nt: and 

(:-i) No heightened standard of proof applies in 
civil cases, bul tht' more improbable the event. 
ihc- stronger \hi:: evidc11ce is needed to meet 1he 
balance of probubiliries test. 

(4) The Appw:u:h Canu<ll:i.n Conn~ Shm1 ld 

Now Ad! rt 

HO] Like the House l)f Lords, I think it is time to 
say, t1nce and f()f ull in Canada. tlmt there is only 
one eivil ;,!iindarcl of proof at common Jaw and thal 
is proof Oil a halanu: or prob:ibilitics. or COUfoC, 

context is all impnn:rnt und a judge should not be 
unmindful, ,,,hen: appropriate. of inherent probn
hil itics or improbabilities or tbc seriousness of the 
allegations ,)r cons,:quences. However. these con
sitkrntions do iwt change the standard oi' prooL I 
am of the respectful opinion th:::tt the ;iltcrnutivcs I 
have listed above should he rejeckd for the re .. ,sons 
thnl fol]o\v. 

1_41 l Sine,'. Hones F. W11wm1em i\,J:;/1111/ Jns11rt111.ce 

Co., !1963) S.C.R. 154. :.it pr. 158-64, it hus been 
dear tlm1 the c1 iminal standard i~ not t0 be applied 
to civil rnscs in Cmrndn. The criminal ~lundurd of 
proof beyond a reasonable doubt is linked to tlie 
presumption or innocence in criminal trials. Tbe 
bnrclen of proot· alw:iys remains with ihc prn,e
cntion. As expl:lined by Cory J. in R. , .. L((c!ms. 
[ 1997 t 3 S .C.R. J20, Ul pllr:.1. 27: 

Ersr, it must b<' made de:ir to tht:: jury ,h:1tth,' ~t,rnd
ard of proof hc:yond a re.ison:ih!e douhL is vilr.lly i111por-
1am since ii is ine:xtricahly linkn] 10 th:\l basic premise 
wllich i, ft111Jn111t·n1:d 10 all criminal tnab: the pr<::
Hlfftption of innoccnC'~ The r\.n~ (·on.:cpl.~ a1~ forever 
J.:-i closely iinkcd as Ro1nl~O \\ ith Ju]jct or Obe.ron v. lth 
Tila11i~1 ~nd 1h.:y nuist h~ pr..:-sC-'Jlted lc~gctile1 ris ;t unit. 
lf the presumptk111 ()t' in1h)i::encc is th:_~ gokii..!n thread ot· 
criminal ju,lit:l' then prnofheyond ;1 r<::asonab!c doubt is 
the ;)iJver Hnd lhes'2 l\VI) tht'CJJs ltre furev~r intcrl\.vinc<l 
in i.l11:~ fuhric of ..._•firni11::il 1~n1.' .lurer~ n!ust be re1nindcd 
tlim the tn1rde11 oi pru\'ing heyomi ,i rcasollabk d,.iubl 

(4) I .a norrm: de prenve n'csl pus pllls striCie. nrnis 
b prcu\'e doir etrc cfoire <!l convaincantc. 

t5l r .n norrnc dt! preuve 1r'est pas pins striccc, mais 
plus l'ev.:11emcn1 <"!Sr improbable. plus la preuve 
doit eire solidc ponr satisfoir,! au crir.ere tfo fa 
prermndernnce des probnbilites. 

(4) l:,:q1prod1c qui dcvrnit dei;ormais et!'e 
·d ie dl'.s Cllurs de jnst ice canadiennes 

HO] Comrne ra fo.it la Chambi'e des lords, notre 
Cour devrait selon rnoi affirmer lirte fois pour routes 
qu'il n'exisle au Canada. en .:ommon law, qu·une 
seule 11orme de p1euve en maticre civile, celle de la 
prepondenrnce des prnbubilires. Le conte-xte cm1sti
tue evidemment un ck!ment importo.nt et le juge nc 
doit pas faire abstraction, lorsque Jes circonslan
ces s·y prGtcnl, de Ju probabilit~ ou de l'imprnb:1-
biJ ite intrinscyue des fails allegnes Mn plus que de 
la graviLe des allegations ou de knr:; conseqLien
ccs. Tomefois. ces considerations ne modifieni en 
ritm fa norme de preuve. Amon hnmblc avis, pour 
Jes motifs qui suivent, il foul ecarter ies approches 
tllll mere es precedemment. 

Hl"J L":.1rret flw1es c. Wm,:mu'.rn 1\-1Ht11al Jns11m11ce 
Co., !!%~] R.C.S. 154, p. 158-164. a dairement 
erabJi que ht nonne pennk ne s'applique pas en 
nrntit:ire civile au C:rnada. La preuve hors de mut 
cknne ruisonnahk exigr~e t!Il niatien) criminclle 
est liee i'l la preso1i1ption d'innocent'e clam benefi
cie J'accuse dans un proces penal. Le fordeau de 
fa preuvc incombe toqjmm; a la poursuite. Comme 
l'a expliquc k juge Cory clans l'arret R. c. Lifch11s, 
l 19971 :i R.C.S. rn), par. 27: 

rrcmic:remenl, il foul indiquer daircm,mt au jnry 
qne la nonne de I« preuve hors de. 10uc doute raison
nable ;i 11ne importance vit:tle pui,qu'cllc est incx
lricable111ent !iee au principe fondnmc111:1I de Lous les 
prnc~;; penaL!X: la pnisomption J'iiinoccnce. Ccs deLtX 
conccpls sont pc,ur t0ujours intimcmenl lies l'un it 
l'autic, comm,' Rom,:o ct Juliette 011 Obt'ron (.;( TitJnin, 
d j b doiwut ,Strc pre5<.:ntc;; commc formant llll rout. Si 
ht presomption d'irnH)C("nce c~t I.: fil d"or dt:: la justice 
penale, alor., ia preu1·e hors de tout d011ts:) raiwnnable 
en e5t le fil d'argent. el ces deux fi Is sont pour toujours 
en1relaces pm1r fnnTls:)f la lr:unc:: dn droit penal. 11 fout 
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that 1he acL1.JseJ corrnnitled the crime rests with the 
prosecution through()lll the trial and never shifts ro the 
ace.used. 

[-+2] By comras1. in civil cases, there is no pre
sumption of innocence. A.s explained hy J. Sopinka, 
S. N. I ,cderrnan and A. W. BryanL The Law of 
Evidr>ncf' in Canada (2nd ed. 1999). al p. 1 :'i4: 

Since society is indifferent to whdhcr the plaintiff or 
the uefo11dm1l wins a particular civil suit, ii is unneces
sary to prot.:ct ag;iinst an erroneous result by requiring 
n sumdard of proof higher than a balance of probabili
ti~s-

it is !rue that there may he serious consequences 
to a finding: of liahility in a civil case that coniil1ue 
past the end of the case. However, the civil case 
does not involve the government's pow.ir w penal
ize or take away rhc liberty of the individual. 

[4~] All intermediate st:J.ndard of proof presents 
practical proh1ems. As expressed by Rothstein, 
Cellta and Ad:uns. at pp. 466-67: 

A, well. suggesting Lhal th<c! standard of proof is 
••higher .. than lhe ··mere bal.rnn: of probabil itie.s•· inev
irnbly leads on8 10 inquire: what percentage of prob
ability mus\ be md? This is unhelpful because while 
the concept of .. 51 percent probability," or "more likely 
lhan nN" ca11 be L1nJerstood by decisionmnkers, the 
com:epl of 60 percent or 70 percent probability cnt111ot. 

[441 Put another way, it would seem ii1congru
ous for a judge to conclude that it was niore likely 
than not that an event occurred. but not sllfficiently 
likely to some unspecified standard and therefore 
that it ciicl not occur. As Lord Hoffmann explained 
in In re B at para. 2: 

If u legal I ule 1\:quires a fact to be proved (a "faet 
in tssue .. ), a judge or jury must de1eide whether or nPt it 
happened. There is no room for a finding: that it might 
h::tvc ·h::tppcned. The l::iw operntes u blnary system in 
which 1he only values are zero and ont. The fact ei1her 
happened or it did not. If Lhc tribunal is left in doubt, the 
doub1 is r;;;solved hy ,1 rule that one party or the other 
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rappdcr aux jurCs q1ie k; fard~au de pr0u\~r hPr::- de 
tour dout.:; r;ii.~nnnnhle qut! ]';11.5cu~l~ ~1 ...:on11nis le (.'t']n1l! 

incombc ti la pm1rsuite tout .111 l,>ng du pnKe,. el qu·.il 
nt> s~ Ueplacl! jn1nai~ :!)Lu· Jes t.:p•.nilcs l1i..~. rlK'Lu~e~ 

[42] .1. 1·opposc, daus unc affaire ci,:i !e. nul k prc
somption d'iunocencc nc s'appiiyue. I .'explicmion 
en est donn6e dans J Sopinka, S. N. Lederman ct 
A. W. Brymll, Thv Lem cf E1·idnU"e in Canuda (2" 
ed.1999),p.154: 

(TRADl.'CTION] Co111me ii irnpone pcu ii ia socie!e que 
le denrnndeur ou le defomlcur ail gain de cause dam; unc 
instance dvilc. i I n 'ya pas lieu de preveni r unjugcrncnl 
errone en appliquaut une norme de prcuvG plus· stricte 
que ccllc de la prepomJenrnce des probahil ill'~. 

I! est vrai yu\me conclusion de responsahilitc ti rec 
duns une :i.ffaire civile pcut :.wuir de~ co11s6q11en
ces scricuses qui continucnt de se faire scnLir apres 
!'instance. Mai, il dcmcurc qu'une affaire civilc nc 
foit pas intcrvcnir le pouvoir de l'l~tat de puni rune 
pel'sonnc on de lu privcr de sa libcrtc . 

[43] Le rccoLll'S a une normc de prcuve int,~r
me.diair('. prcscntc cles diffo.::ult6s d'onln.: pr:i.ti
quc. Commc le discnt Rotbstei11. Ccntn er Adams 
(p; 466--467) : 

[TRADlJCTION) De memu, lni&Ser s:ntl!ndre qu<:: ln 
norme de pi•euve applicable cs1 ,, plus ~triclc ,:• que 
la ,, simple prel1onderam:e des prohabilites ;, souJcvl! 
nfress:1i rcmcnL la question du poun:cntage de pro
babi lite a etablir? Ce qui 11·es1 a·aucune utilite. car le 
decideLir pourr:1 se representer une probal>ilitJ de ,, 51 
p. 100 ;, ou Lmc "probabilite plus grnnde •>, mais non 
une prnbnbi I ite de 60 p. JOO ou de 70 p. JOO 

[44] Au!rement dit, il semblernit incongru yu'un 
juge condue qu'il e~t probable. mais pus asse1. pro
bable suivun! unc norme non prcciscc. qu'un eve
nement ait ell lieu et, par consequent, 4ue cct eve
uement ne s'.est p .. ,s produiL Comme l'expliqne lord 
Hoffmann Llans l'arret Tn re B, par. 2 : 

JTRAJJL:CTiON] Lorsqu\mc'. r0):!k de droil c.\i_!,:<: la 
preuve d'un fait (le,, fait en liiigc• , .. ). le juge ou k jury 
doit determiner si k l',iit sc . .-,t nu non pwd11ir Ii 11c s:rn
rail conclure qu'il a pn sc: produiri;. Le droit est un sys
ri:me binJire, les seules valeurs possihle, ctam z~m ct 
11n. ()u bie11 le fail s·cst prnduit. ou bic'.n il 11e ,·cs, pns 
produil. Lorsqu·un d,imc suhsiste. fa r-:glc: sl'lon i:1quelk 
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.:..~a,Tfe_,; the htH·ckn of pron1. ]f lht: party \.1:ho h.c~rs the. 
hunl'-~u of proef rails to <l!st~hargc it. a value of zcr.-1 is 
relu~·ncd nnd the f\!C:t (.:,: t1ented as 111..H having happcnt.~U. 
ll he· cl,;c., disi;h;1r8c il, a va)Lle of onc js rc1urned and 
tl,c 1·~.;t is trcar.:-d :1s h:ivi11g hrtppe:ned. 

ln my view. the only pr:ictical \VHY in whid1 tu 
reach ;.l fr1ctu:,I u)ndusjon in a civii case is h.l 

decide wherhe1· it 1s more likely than not that the 
event o,-currcd. 

[451 Tu suggc,,, rhal depending upon the seriolls
ness, the evide;K-e in the civil case must be sc.:rn
tinized with g1e:ner rnre implies that in kiss seri
•.HI~ cases llie evidcnee need not be scrutinized with 
such can~. I think it is inappropriaw k1 say that there 
are legally rccogni1.ed dii'!i.,relll level,; of snutiny 
of the eviclenc'-" depending upon the seriousness of 
the <:ase. There i~ only one Jegul rule and [hat is that 
in rill cases, cvidcnc.: must he: scrutinized with care 
by the trial jl!dge. 

J46] Similnrly, evidence m11s1 always be st11Ti
ciently clear, c,,nvincing and cogent to sutisfy the 
hal:.ince or r~ohahili1 ies test. But again. there is no 
objective sta11dard to m,'a~urc sufficiency. In seri
ous G,ses. lib:! the p;'esent. judges n1ay he f.:iced 
wiih evidence ,1f events that are alleged to have 
occurred many ycars befo1e., where then: is little. 
other eviden,:e 1han tbat or the pliiinti tl and dcfend
anr. As di!Ticn It a~ the ta;;k may be. the judge llllbl 

make a Liecisin11. lf a responsihlc judge rinds (,1r 
the plaintiff, ii must J:,c ,\cccptud lhut rhc evidence: 
,vi.ls srilicicnlly dei.lr, convincing ilnd cogent to 
1 ilut judge that the plaintiff 5atisfied the balance of 
probi.lbilities test. 

147} Fim!ly t\1crc may be cases iu which thc're is 
nn !J1h<.:r;.:n1 in;prnbahilit.y llrnt un 0vent on;um::J. 
Tnlwrelil irnprnhabiliiy will alway:; depend upon 
tl;c circumslancc:s. As Baroness Hale stated in /11 
re U _ ur r~tra 72: 

Consider ti1l' f;.11no~b cxa1npl~ (lf the ani1n~l xct·n in 
Re,'.ent's Fak li. i1 is seen outsid" the z,Hl 011 3 ~tretch 
ot' µrc:cn:-;wa1d 1;.'gularly ust·d Jl)r \V:.JlkinF- dogs: tht:n pf 
l'.Ourse it i, 1n,,r.;- likdy 10 he a dug tlrn11 a lion. Jr it is 

k rardeau de la preu\·e incombe 11 rune ou l':mtre des 
parties permd di." trancher. Lor$que la parlit: :i iaqudle 
incombc !a prcuve 11c s·ncquitt<' pa~ Jc son ohligntion. 
1:1 vak:l!r est de zero c1 k !'nit est repute nc p,1s a,oir cu 
li<:u. Lorsqu'dlc s'cn acquittc, la vuleur est de u11, ct k 
f:lit est reptne s'i'.:tre produit , 

Amon aVis, la seule f:u;on possible d'arriver a un~ 
rnndusion de fa.it dans une. instance civil<! consiste 
:l determiner si. selon toute vraisemblunce, J'evene
ment a eu lien. 

[451 Laisser entendre que lorsqu'nne allegation 
fonnnlee rums une offaire civile est grnve, la preuve 
offerte dc,it etre e.xaminee plus ill!entivement sup
pose que !'examen pel11 elre moins rigoureux duns 
le cus d'nne a!le.gution moins grave. Je crois qu·il 
est errone de dire que notre regime juridique adn1er 
cliffe1ents degres d'examen de la preuvt: selon In 
g:rnvite de l'atfa·ire. II n\~xiste g11·un0 seule regle 
de Jroil : le juge du pwces doit examiner la preuve 
attentivemeJ1l. 

[46] De meme; la p1euve doit tottj(Jlll'S etre claire 
el convaiol'.:ante pour s:itisfaire au ci'il~re de la pre
ponderance des probubilites. Mais, _je le repete. 
aul'llne nonnc objective ne permet de determiner 
qu'elle l'est ~uiTisamE1ent. Dans ie cas d'une alle
gation grave co111me celle consider.Se en l'espece, 
le juge peut etre appele a apprecier la preiive de 
fa its qui se sernient prodnits de nonibreuses :rnnees 
:rnparavant. unt! preuve constituee es;;entil!lkment 
des iernoig1iages du demandeur et du defendeur. 
Aussi difficile que puisse ctrc sa tikhe, k juge cloit 
trancher. Lorsqu'un juge consciencienx ajoute foi 
ii. la these du dci'rnmdeur. ii font tenir pour acquis 
yne la preuve et ail a ses yeux su ffisamm~ut daire 
et convaincv.nte poilf condtire au respect du ct irere 
de la pn~ponderance Jes probabilitfa 

147] Enfin; il peut arriver que le fait wit intrin
seqm:11w11t improbable. l:improbabilite im1.i11seque 
depend tmtjnms de<; ci rconstances. Cnmme le dir !11 
b:.tronnc Hale duns l'urrct fll r<' B, par. 72 : 

[TRADLCT!O?-i] Prenon;: l'exemple hien rnnm1 Je l'ani-
111;11 a1x~r-;u dans Regenfs Park . S'il est vu il l'exttrieur 
du zoo. daCTs nn lieu 0(1 l'on pmm~nc habituellcm~nt son 
chicn. nlors il est plus vrniscmblabJe qu'il s'agissc d'un 
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seen in the zoo next to the lions· enclosure when the 
• door is open, then it may wdl be mme likely lo b,' :1 

lion lJ1~n a dog. 

[48) Some alleged events may be highly improba
ble. Others Je.ss so. There c:in he no rule as to when 
and to what extent inherent improbabi.lity nrnsr 
be tu.ken inLo account by a tri,11 judge. As Lord 
Hoffmann observed at para. 15 of fo re B: 

Common sense, not law, requires that in deciding this 
qLtc~stion, n::gard should be !llld. to whalever c,xtcnt 
,1ppropriate, to inherent probabilities. 

It wi 11 he for the trial judge to decide to what extent, 
if any. the circumstances suggest that an allegation 
is inhcrcntJy improbable and where appropriate, 
that m;:iy be taken into account in the assessment 
of whether the evidence establishes 1ba1 it is more 
Jikdy than not. that the event occurred. However, 
there can be no rule of Jaw imposing such a for
mulu. 

(5) Conclusion on Swmlord of Pror i 

[49] fo the result, I would reaffirm that in civil 
cases [be1e is only one standurd of proof and rbm 
is proof on a balance of probabilities. In all civil 
cases., the trial judge muse scrutinize the relevant 
evide1.1ce with care 10 determine whether it is more 
likeJy than not r.hat an alleged event occurred, 

[50] I turn now lo the issues particular to this 
case. 

B. T/1e Concerns (!(the Gmri of Appeal Rc,spect
ing Inconsistency in the Cvidence of F.H. 

[SJ] The level of scruliny required in c:ises of 
sexual assault was central to tlu: analysis of the 
Court of Appeal. According to Rowles .I.A. at 
para. 72. one of the issues was ··1,vhether the trial 
judge. in lighl of lhe standard of proor that hud to 
be applied in n case such as this, failed to consider 

22 of 39 

chie11 gue ,fun lion. S'il est vu ii !'int'5rieur Ju 1.<10, pres 
de 1·e11dos de, I ions, d,mt la 11nr1c- .:,1 (l\1\ ene. ii se peul 
fort hien qu'il suit plu, v1ais,·mbic1hk qu·i1 ,;'agiss,'. ,run 
Hon qu~ d·un ('hi::n. 

[48] Ln fail alk:guc: peut l'tre tics improbable. 
un amre rnoin~. l1 uc suurait y avoir de reglc pcr
mertant de determiner dans qudks circonsr:rnccs 
et jusqn·a que! point le jugc ctn proccs doit teriir 
complc de J'iinprnbabil1t~ illlrin~0quc. Dans rarrct 
In re B. lord Hoffmann fail reniarquer ee qui suit 
(par. 15) : 

[I RADUCT!ON] Le ~ens c,1m111u11 --- el 11011 le droit --
~xig,.\ pour ~rancher ~1 eel Cgan.i~ cpi·\'ln tit:'nJh~ con1ptc. 
dans la mesun: nu cdn est indiquc, de in probabilile 
intrinscque. 

II revicnl au juge du proces de decider dans quelk 
mcsure. le cas echcanL fos circonsranees don
nenc it pcnser gne le fait allegnc est intrinst'.que
mem improbuble er, s'il l'cstime indique, ii pcllt en 
tenir compte pour derc:rrnincr si la preuve etablir 
qne, selon tome vraiscrnblance. revenement s·est 
produit. Or, ancunc rcglc tk droit 11c saurait le lni 
imposer. 

(5) Conclusion ~Ill' b normc de prcuv.:: 

[49] En consequence, jc suis d':wis de: con firmer 
quc dans unc ins[a11cc ci\'ik, une scnk norme de 
prcuve s·applig11c, celh:: de la preponderance des 
prohahil itcs. Dans tmlle affoire civile, le juge du 
proces <loit examiner la prcuve penineme u.ttcmi
vemem pour determiner si, selon tonic vraiscm
bla11ce, le fait nl16gu.S a cu lien. 

[50] Je passe maintcnunt aux qnc~tions partieu
lieres que soufrvc ie present ponrvoi. 

13. Les priocc111H1fiom ,fr la Cmr d'appel concer-
1wnt les co111mdiction.1· relevtfrs dons Te te"inoi
grwge de F.ll. 

[SJ] Lu Jigueur de l'exam,~n qui s'irnpose clans une 
aiTairc cl'ugrcssil)n SicXUdlc est au co .. ·ur cle l'mmlyse 
de J.1 Com J'appel. Selcl!l b juge Rovv"les, cd!e-ci 
devait not:unmenl Jeterminer [TRADUCTION] " si 
la juge Ju proces, rnmpk tenu de la norme Je 
prcuvc :i.pplicublc clans unc uffoire de eetr,'. nuture. 
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the problt:rn, {'f tronhksnmc aspects or· iF.H.]'s evi
d<.:ncc ... The "tn>til:,L:~orm· a,pl2cts'' or F.H.'s cvi
dcn,'.L'. related to. 11mongs1 others. iuconsisrcncies as 
in tht: {n::qucnc:y of the alleged sc.irnal assaults as 
be11vccn F.H:s evidence on Ji:;coYcry and at trial, 
as well :1'; wan i11consistcncy bcrween rhc original 
statcrncm or claim alleging uttcmptcd anal intcr
cou rsc and tile cvidc1H:e gin.:11 at trial of actual pcn
drntion. 

j52j In the absence of support from the surround
ing c'ircurnstanc<.:s, when ,:011sidcring the evidence 
of F.H. on its own, tht:! majority of the Court of 
App,'al cundudcd that the trial _judge had foiled to 
con:,id,:,r whether the focts liad been proven "to the 
standard eommensuraw with 1hc alleg:uion" and 
had foiled lo ""scrminizc rhe evidence ln the manner 
rcq11ired aJ1Li thereby (•1-red in b,,,.. (para. 79). 

[53] As l havt expl:l.ined, there is only one civil 
standard ol' proof - prnof on ::i balance of prob
abi! i1ics. Although 11nderstundablc in view of the 
state llf the jurisprudence nr the lime of its decision, 
Lile Courr of Appeal was in error in holding th1.: Lrial 
judge to a higher standard. While rhar conclusion is 
sufficie!ll to decide this appeal, 11onetheless, I think. 
it is i1l'pmtunt for fu1 urc guidance io make some 
run!icr con1mcnts on tht· appfllach of the majority 
of LI IC Cu11rt or Af)pcal. 

j54] Rllwlcs .I.A. was rnrrccl Lhal f.iiJure hy ~i 

:rial judge Lo apply the corrccr ,randard of proof in 
assessing evidence 1vonld constitute an error ofhiw. 
The question i~ how such failure may be apparent 
in the rea;-;1ms of u rrial judge. Obviously in the 
remote ex;;rnple uf i.l trial j11dge expres~ly stating an 
incorrect slandard of proof, it wil1 be presumed that 
lhe incorrect standnrcl w:1s appfaxl. Where the trial 
_judge expressly smte~ 1he c:orn~cl standard of proof. 
it will be presumed that it was npp!ie<l. \Vhcre the 
li iai j11Jgc d,)c~ 11ol t'X[J!'c, s a particular sti.lmlnrd 
uf proof. it wili ab,) be presumed that 1he correi.:t 
~1.und:1rd was applied : 

Tri,ti judli-"' are prc,umc<l \<:J k1W,\ (he h111 1vith ll'hich 
lhc'y ,,_..ork day in ;rnd dny ,,u1 

1R. ;·. fforns. jl994j l S.C .R. 656. at p. 664, per 
Mel .ac:hli11 .l. (a~ slic then w ;1 ;;) ) 

a omis de prcll(fre en comprl2 lcs beu1ic~ dn temoi
gnagc ck [F.lL] Dll ses aspects preoccupanis " (par. 
72). Ccs " u~pccls prfoccnp:rnts ~, c11g]obJicnt Jes 
declarntions contradictoircs de F.H. u l'inrcnoga
roire pre:.:tlahie ct an proces co11cerna11t i., frcqueJ1ce 
des agrc~sions s..:xuelks alleguce:;, de rncme quc la 
divergence entre !'allegation i11itia!c de rcntativc de 
rclution analc ct l'affinnarion an proccs qn'i I y avail 
cu penetr'atin11. 

[52:1 Vu !'absence ll'un element circonstancicl 
ctayanr le tcrnoignage de F.H., les juges majoritai
rcs de la Cour <l'appd 011t conclu qne la juge dn 
proccs avail omis de St: demander si !cs foits ava icnt 
etc prouves [TR.0\DUCTlON] '< selon la norme propor
tionn6e a l'allega1ion ,> ct qn'dle n'avait pas « exa
mine la preuve aussi mtcntivemcnt qu'ellc raurnit 
d0, d'.ot1 J'errcur de droit » (par. 79). 

[53] Jc le rcpew, une scuk 11orme de preuvc 
s'appl ique en rnaticre civile. ccl!e cle la prepond6-
rancc des probabilites. Bien que ]u jurisprudence 
du moment pnissc expliquer sa dfrision. b Cour 
d'::1ppel a stmne a tort q11e Ju jnge du proces aurair 
df1 appliqncr unc norme plus stricte. Ccrtc conclu
sion suffit pour statuer snr k present pourvoi, rnnis 
j'estime impor1:.i.11t pour J'ave1i.ir de fair.:: qnelques 
observarions supplcrncnt:iires sur le raisonncmcnt 
des juges mnjorirnircs de la Cour d'uppci. 

(54] La juge Rowles u eu raison de couclnre qne 
J'ohiission d'un juge de premiere instance trappli-
4uer Ju bonne nonne de preuve constitue tme erreur 
de droit. La question est de suvoir dans quelle 
mes111·e unc reJle omission pe11t ressortir des motifs 
du juge. Evidemment, dans le cas improbable 011 le 
juge du proces formnle expressement une norn\e de 
prenve inc.:orrecle. il est presnm~ !'.uvoir nppiiquee. 
Lorsqu'il enonce expr;!ssement h1 bonne norme lie 
prcuve, i! esl presum~ l'avoir appliqmfo. Dans le 
0us ot1 le juge ne renvr,ie a uucune norme de pn:uve 
particulic1e, on prt'sume egnlement 91.i'il a applique 
la bonne: 

Lesj11ges du prnces son1 ce11,cs curin:iitre le uroit qu·iis 
appl iq Llcnl lous k8 joms 

(R. c. Burns. [ 1994] I R.C.S. 656, p. 604, la juge 
Mcl..uchlin (rnaimenant Jnge eu chd)) 
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Whether the com::ct sta11darcl wns expressly ,tatt:d 
or llot, the presumption of correct appl icatinn wil! 
;,iprly u11kss it can be demonstrated by the analy:;is 
eonductcd that the incorrect st;,ind.;;rd ,va, applied. 
However. in detcrmini11g whcth.::r the correct stand
ard has indeed been appJied. an appellate co11rt 
must tu.kc care 1101 to substitute its own view of the 
facts fr1r thar of the trial j udgc. 

[55] An appellate court is only pennitted LO .inll' r
ferc \Vith factual findings when "the trial _iudgL' 
[has] sho\.vn to have committed a palpable and over
riding error or made fi11dings of fact th;,it are clearly 
wrong, unreasonable or unsupported by the evi
dence" (IT. l.. v. Coll(.1da (Attorney Gen«ral); [2005] 
l S.C.R. 401, 2005 SCC 25, at para. 4 (empha
sis deh::ted), per Fish .1.). Rowles J.A. correctly 
acknowledged as much (para. 27). She also recog
nized that where there is some evidence to support 
an inference <lrawn by the trial judge, an appel
late court will be hard pressed to find :i pnlpable 
and overriding error. Tndeed, she quoted the now 
well-known words to this effect in thejudgmellt of 
Iacobucci and Major JJ. in l-lousen ,,. Nikolaise11. 
[20021 2 S.C.R. 235. 2002 sec 33. aL para. 27 or 
her reasons (parn. 22 of llo11sen). 

[56] Rowles .I.A. was salisfa.d that the trial judge 
was aware of lhe sw.ndard of proof thnt had here
tofore been applied in cases of moral hlamcwmthi
ness. At para. 35 of her reasons she stmcd: 

From her reasons it is otwious that the judge wa~ awaN 
of the case authoritit:s that hav,: considered the standa!'d 
of proof to be applied in .:ases where allegations ofnwr
ally blameworthy conduct have been made. 

That should have satisfied tbe Court of Appeal that 
rhc trial judge umlersiood and applied the standard 
of prnor they Lhought lo he applicable to this rnse. 

C. The Jnconsis/mcy in !he EvidrncP rf F lf. 

[57] At para. 5 ur her reasons. the trial judge lwd 
regard for rhe judgment of Rowles .LA. in /?. v. 
R.WB. (1993), 24 B.C.A.C. J, at paras. 28-29, deal
ing with lhc reliabili1y and credibility of witnesses 
in the case of inconsistencies and :.111 absence of 
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Que kl no; rnc applicnblc ait cte prccisce nu 11011. 

nn pn:snmc qu't:!k a el~ appliquec, sauf ior~quc 
ranrilysc rcvck le cornraire . To111cfois. lorsqu'clie 
uc't.::rmi11c si la bonnc 11orn1e a dJc.::tivcrncnt cte 
appliquec. la .::our tl'uppe1 Joit prendre garde de· nc 
pas snhstitucr son intcrpr.:.tation Jes !'ails il.celle du 
juge Ju procic'.s. 

[55 J Lacour d'o.ppd n.; peut inf inner lme conclu
sion Lk fait gne « Jorsqu·il est etahli quc le juge de 
pre1nicre instance a rommis um:: ern::ur 1m111ifcste 
et dominante ou tir6 des conclusions de fait mani
festement ern,11ces, <lerais<mnables on 1w.11 cray6,::s 
par la prcuve » (_lf.L. c. Cwwdn (l'mc1ll'/:'.1Jr gim!
ra(), [2005] I l:<..C.S. 401. 2005 CSC 25, par. 4 
(.souligncment nmis). k jug.,~ Fi~h). La j11ge Rowle,; 
le recon11a1t a ju~lc Lim:: (par. 27>. Elle ajoute qne 
lorsquc le jugc cln proces s·appnic sur qudque t;Je
mcnt. de preuve pour tircr une conclusion. la cour 
d'appcl pem difficilemt'.nl rnnclure a !'existence 
d\rnl:'. crrcur manifest\:! t' I. domin:.tme. D'ai!lcnrs. 
toqjonrs au par. 27, elle renvoie i't rarrct Housen 
c. Niko!ai.ll-'11, [2002] 2 R.C.S . 23.'i, 2002 CSC 33, 
par. 22. ct aux propos 111:iintes fois cites depuis gu'y 
t icn nent :i ce snjct Jes jug cs lacohucci d Mi.\jm. 

]561 I.a _ingc Rowles dait convaincne gm: la juge 
tlu proces s:1vai1 qnellc norrne de preuvc avnit c.te 
:1ppliquce jusqu'ak>rs aux nllcgacions J'actcs mora
lcmcnt reprchensihles. Elle dit au par. 3.:i : 

[rRAUliCJ'iONJ JI nppcn de se, motifs quc la jug.e etair 
au fait de la jurisprudence sur l:J. normc de preuve ~ppli
cable a dc:s .-,lkgatil1ns d'actes mor,1krncnt rcpreh~nsi
bks. 

Cela aurait dfi convaincrc la Cour d"appel quc la 
jnge du proces nvait compris et applique la norme 
d.:: preuvc qu'clks ten::iien1 pour applic:1bk en fos
pecc. 

C. Les conrmdic!ious r/11 tt!n10ign,1ge de 1-'.JJ. 

[57 l Au par:i_gr.1phe :i de scs 11,otifs, la jugc du 
proccs I1Clll cornptc d11 juge111cnc de la jugc Rowks 
do.ns foffairc i( c. J<.WH. (1993), 24 B.C.A.C. J, 
par. 28-29. ponant sur la c:redihilitc d'un temoi
gnagc ljlli est cmachc. de contrad:c1io11s et que b 
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supporting cviuc11cc .. -\lthongl1 /?. ~VB. w..is a crirn
innl cn.sc, !. like rhc tri::d judge, think the: words of 
R,.;" !c:; .I.A. are ;1pt for the rurposes of chis c:i.sc: 

J.11 this ,,:1,e rher..: \W:re a number of i11con,is1en
cil,~ tn lht: C(>mp!ainant·~ ow·n evidence and a number 
of im:onsistcncies hetw<::en th(~ wn1plainanfs cvjdcnce 
and 1he 1<.,stirnony 1.>f other wilm::sscs. While it is true 
lh,1L minor 1nconsistcm:i,)s may 1101 dimini,h the cred
ibility oi' a witness unduly. a series of inconsistencies 
may hernme quite .,igniticant and cause the trier of fact 
!o have a reasonable doubt abi)ut the reliability of the 
witnc,,·, evidence. Thtre is 110 rule as tb \Vh.-n. in the 
face of inconsistl~ncv. WL'h doubt mav arise bm at the 
lt.:asl the I rier 01 fnc; shl,uld look to ihc totality of llfr 
iiwonsiste,Ki,•;; in order to as,c-s,; whether th<:: wilness' 
evidence i; reliable. Thi~ is particularly so wh,:.n tlwre 
is no supporting evidence on the ccutral isslie, which 
w:is the case ilere. !para. 29] 

[58] As Rowles J.A. found in the context of Lhe 
criminal slandanl of prnoi', where proof is on a bal
ance of probabilirie'.:' there is likewise nn rule :ts to 
when i1konsistendes in tile evi,lem:e of a pl:i.inliff 
will cause a trial judge to rnncln<le (hat the plain
tiff's c'.·icJcncc is not credible or reii::tblc. The trial 
judge slwuld no1 rnnsider the plnintiff's evidence. 
in isolation. bu! must look ut the tl)lalily of the evi
dence Lo assi:!ss the impncl or the inconsistencies in 
1hr1t e\ idence on questions or credibility and reli
ability peruiining lo the core issue iii the case. 

[59] ll is apparent from her reasons that the trial 
judge I ccogi1 izcd the uh ligation llpon her lo have 
regard for the inc1insistencies i.n the evidence of 
F.H. and to CL)ll8ider them in light ofthc totality of 
the evidence to the extent tb:il was possible. Whik 
she did 11ol Lkai with every inc01isistem:y, as she 
explained at para. 100. she did address i11 ::t general 
way the arguments pm forwnrd hy the defence. 

160] Thc tria! jll<lgc ~pc<:ifically deal! with some 
of wh81 thc Cl)Urt of Appc':il identified ns the crou
hicso111c aspect$ ol' FH.'s evidence. For c.xamp!t::, 
l{ov,ks .I.A . Si'.ikd ,u p;.irn. 77 that F.H.'s evidence 
with respect w iJlS[K'Ctions in the supervisors' 
washroom ,,'n:,; nol consistent with the testimony of 
nther \.Virncss(:s: 

pn:-uv,: n·cu1ye pas par aillcnr~. Tvk111c si ia jugc 
Rowles se pronon~·uir dans 1e C()lllcxte p611.:il. a l'.in,
tor Je la jugc du proces, j'esti 1ne que scs n::m::irqm~< 
sonr pertinent es dans le CilS pr.'.:scnt: 

I l'KADUC'l IO'i) En l'c!sp~ce. ii existciit un certain 
nombre ck contiadictk,ns dnns k t0moLgnage de la 
plaignnntc de mcm<.' qu"cntrc sun temoignagu et cclui 
d'autres ternllin,. Dien gut~ de legci es contradictic,ns 
n\imachcnt pas indnmcnt la crcdilJilitc d'un 1,Smoin, 
une suite cle conlrnuictions pellt constituer un facreur 
11011 nt5gligeahle et semer un douti:: rni~onnable dans 
l'esprir du jugc des foirs qn,lllt n hi cn:clihili1<'- du tellloi
gnnge. Aucnne regk nc permer de dckrrniner dans 
4uds cas des contradictions sustilero111 un tt:l doute, 
rnais Ii:: juge des fa its 1..il1it ~ toul k rnoins ks c-xamincr 
r.lans lem ensemble pour dctcrmi ner \i It- t.:mnignage en 
question est digne de foi. C'cst p:irticuii.:n~ment vrai en 
l'ab~encc de corrohorarinn sur la principak: question en 
litige, c,,mme e·e1ait le ,:as en l'espccc". !par. ·29] 

[58] Cornme l'u estirne la juge Rowles a l'egard 
de la norme de preuw penak. lorsque Ia norme 
applicable est la preponderance des probuhililes, ii 
n'y a pu.s non phis de regle qu:mt aux circonsrnn
ces cl:ms lesquelles les conlr:idic:tiuns relcvees llans 
le temoignage du demamleur umeneront le jugc dtl 
proc"s a cond.me que le temoignagc n'esl pas cre
dible ou digne de foi. En premiere instance. le juge 
ne doit pas considerer le tcmoignage du dem:rndeur 
en vu.sc dos. Il doil piuiol examiner !'ensemble de 
la pri:uve pour detenniner l'incidcnce des contra
dictions snr les questions de credibilite tmu.:hant au 
eo:ur du litige. 

[59] Il uppert de ses motif;; <Jlle la jugc du prnces ::t 
rcconm1 son ohl.ignrion de li;:nir eompte des contra
dictions du ternoignage de F.H. et de Jes confron
Ler avec !"enscrnbk' de la preuvc dan, la mesme du 
possible. Bien qn'elle u'ait pas rnusidere ch:i.cune 
des conlradi(;[ions. el le u examim.· de fa~o11 g<!ne
r::t ic !cs :irgumcnts de la defense. cc qu'elk arlique 
au par. 100. 

[60] La juge du prnc"s ,c pcnchc exprcss.5-
mcnt sur ccrtains :ispccts du t-!111oigriagc de Ff~. 
tenus pour prenccupanls pnr la Cou;- d'appel. A 
titre ,rcxemple. la jugc Rowles dit au par. 77 quc 
.le temoign;ige de F.H .. conccrnant Jes inspccti,lns 
cffoctu6es d:rns Jes milcrtcs clc~ s11rvcill::i:ns conlrc
disait celui d'murcs ternoins : 
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There was 110 corroborntivc evi(k:nce from the witnesses 
who had been sLuc.Jems at the Schoo! of oth"'r boys 
li:.iving lined up and lxing examined by McDougall in 
the supcrvisor[s"J \\ash1001n su a:s to knd suppl)rl to the 
respo1Hkllt·s recolkclinn c,r C\'ents. In fact, tile defrnt:e 
evideBce was to the opposite eflcd, thaL is. the h(ry; did 
not line up oulsiue the staff wa,hi-.,om for a11y reason 
or at :iny time. 

[61] Ho\.vever, Gil I J. dealt with the wush rourn 
inspections as well us the inconsislent ree~)llection 
of the witnesses regunling these inspections. She 
ulso mnde u finding of fact that inspections were 
performed und were routine ut the school. .At purn. 
106 of her reasons she staled: 

lt was argued that the evidence of F.H. was not con
sistelll with the evidence of others. No inspections wer;;; 
done in the ,upervi~or,· washroom 01 in the wny tlwr 
F.H. lkscribed. I agree that no orher wirncss Jcscritx:d 
in.~penions b.:ing done in the supervisor~' washwom. 
However, evidence about insp<:..:tions w<1s givi::n by 
defence witnesses. I have already reforred (o th<! evi
dc·11ce of Mr. Paul. I act'ept that inspeetions Wt're done 
in the nrnnner he described. The hoys were ,on1eti mes 
inspected on shower days arid supervisors regularly 
checked to ensure that they had wa~he<l the.m~elves 
thorol1ghly. Admittedly, Mr. Paul did 1101 say th:it the 
defendant had conducted such exam in:1tio11s, hut he 
dcseribcd thl;' inspections as i, routine Dfthc school. In 
fact, Mr. Paul's evidence is not ,'onsistent with the evi
dence of the ddenJnnt. who stated that the only cx8mi
nation of the hoy.s was for head lice and it was done by 
!he nurse. 

[621 In this passttge of herrcasons, the trial judge 
dealt with the inconsi~tency be1 ween tht:! evidence 
of F.H. and other witnes.ses. She also considered 
McDougall's testii11ony in light or other evidence 
given by witnesses for the defence. From the evi

dence of Mr. Paul she concluded that exnmina
tions were routinely carri.ed otit. She found th,.n Mr. 
Paurs evidence about examinations was not con
sistent with that of McDougull who had Lestifietl 

that examinations were only for head lice and we1c 
carried out l:ly the nurse. The necessary inference 
is that she found i\-kDnugall not to be crcchhlc 011 

this issue. 

[63] The majority of tlK· Court of App~al was 
also concerned with tile tcslimo11y or FJL LIJat 

each tinw he was sexually ussaullccl by McDougall. 

26 of 39 

[TR,\DUCTION] Nul L<irmiin a:,,1111 C1.:.4uc:nw k pcmion
n~ll n·a c(.1nfi11nC qu;: d'auircs gar~Pn~ avr.icnl j(1rn1f dt:"s 
1 angs puis avaicnl cu: c:rnm in.:s par M . \ -kf)ougall ,.Lms 
Jes toiJetli...;s d~~ surv~ilJants de m~lnit:n: it e1avl!r la vc·r
,ion des foits de l'intirne. F'.n fail. la prcu'.·e c~ft~rte [Kll' 
I~ dcr~nse 6tablis,ait k: contrnin:, c·est-it-Jire que k.s 
o:?nrrnns B'.waicnt ja111ais foil la file i1 l\:,xterieur des toi
l~tt~s de,; sorv~ill';nt, pour 4uelq11('. rai~ou que ce soil. 

[61] Or. la juge Gill Lraite des inspcc1inns dam; 
lcs toikltes el du foil que ks souvenjrs des temoi11s 
;1 Jeur sujet sonl contrndictoires. El le tire aussi la 
com:lusion de fait yue des inspections uvaient lieu 
pt:riodique111e!ll au pe11si(1n11.,l. 'v\,ici cc qu'elle dil 
:m pur. 106: 

[TRADliCTlot~l On ,1 souLenu 1p1c le lim,>ignugc 
de F.H. ne concordait pas avee celui ll'autres t.:.m,Jins. 
A11cune inspectic>n n·avnit lieu Jans ks wileltcs cles sur
v('illalll, 011 de l;i fac;on i11diquec pa r F.H. Jc convicns 
qu·aucun autrc tt'moin n·a fair .Stat J'inspcctions effec
Luecs clans h::s toikttcs des smwillant,: toutefois, des 
tcmoins Je la defense onl coll firrn<i I 'existence d'insp,:c
r.ions. J'ai Mj:'! Cail reference au temoignagc de Ivl. Paul. 
J.: conclus que des inspections onr cte effoctui5cs dr: In 
1ua11iere qu·n a decl'itc. 1.c:s garrons suhissaien! parfnis 
un ex3men le jour de l,1 douL"hc ct l.::s survcilln11ts s'n.,
sur:1icnt reguiierem<•nt qm: Jes pr\·ons s·eiak:m bie11 
laves. Certes, Ivl. Paul n ·a pns affirm6 4uc le defend cur 
m·:1i( eft\,ctu.: de tds examcns. mai, ii a clii qm· ceux-ci 
a:1icnt courants. En fail, le temoignage ck M. Pnul ne 
corrohorc pas cdui du clefe11deur Sc)lon lequel le, ins
pections visaient sculement la di:lcction de poux c:( rek
vaienl de l'infinnicre. 

[621 Duns ce passtige de ses motifs, la juge dn 
proces rel2:ve la i..livergence ent1e le [emoignage 
di:: F.H. ct ceux des autres t6mnin$. Elk examin,\ 
aussi le Lemoignag~ de M. McDougall a Ju lumiere 
de n:ux des rnures temoins de Ju (it'.fensc. Elle 
concJut dn temoignagc de M. Puul que des inspec

lions avuient lieu courammenl. Elle constatc q11e 
son temoignage n'e.st pas compatible ~iVcc celui de 
M. Md)ougall selon leq11cl les itispectit1ns visuieut 
seulemelll In detect ion de poux et relcvaienl de l'in
firmi~re. Il s·ensui1 n6cessuirement 4u'a son a,·is. le 
temoignagc de M. Md)ottgu1! n·e1ai1 pas dignc r..k 
l'oi snr ce poinL 

[6'.,l Les jugcs mujoritaircs ck l:.i Cour cl'appcl sc 
tlisenl egakmenl preoccupees par le temoignugc de 
F.H. ~clon lequel cha4\1e fois qu'il uvat[ etc agrc~s0 
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he woul<l glJ upstairs from his dorm to the supervi
sorn· '..vashroom. At para. 77 of her reasons. Row!e, 
J.A. stated: 

Howeve1·. !F.H.J was a junior boy rather than an intcr
medinte one al Ilic rnkvant time and his dorm would 
have hs·0n un the top floor. Based on the ,;:vidcnce of 
where the boys ~kpt, [McDougall] could not have taken 
I F.H.1 .. upstairs"' from his dorm. 

Counsel for F.I-{ points out that in his evidence at 
rrial. EH. te~tified that he was an intcrh1cdim.:: hby 
when the sexual assauhs. occurred and thut 11s an 
intermediate hoy he would have io go 11ps1airs to 
Lhc snpcrvr~ors' washroonr. Although there ,<ias 
cnnrradictory evidence. there was evidence upon 
which F.H. could have been believed. 

[64] It -is trnc that Crill J. did not deal wi1h F.H.',; 
incllnsistcm.:y as to the frequency cl 1he in,pections 
i11side lhc supervisors· washroom as identified by 
Rowles J.A. ai _parn. 75: 

Th,· respondent also told '('vh. Stone thnl 1hc young 
boys regularly Hn..-d up cutsidl' th<? st;ift' washroom, 
wh.ich they refern:d to as the ··cx:nnination room", every 
Sl'concl week in order m he examined. At 1ri,1! he h~sti
lied this lining up only happened the r·irs1 time he w:1s 
sexually a~saultcd. Again, this is n substantial change 
in the respomknt's r.:eo(tnting of ~vents. 

Nor did Gill J. specifically addr.:ss the changt: in 
the allegrni,)ns of mtempwd mini imercot1rsc and 
gcni1al fondling in the original statemem of claim 
and rhc eviden.::.e of .F.H. at trinl of acurnl penem.1-
tion. Rowles I.A. stared m para. 76: 

TLe rcsponJcn\'s original s1at:.:111ell! of cl.1im ou]y 
Hlkgc·tl alternplcd ,rnai intercourse and genital fondling. 
Thc1c w~s rm allegalion aborn the appellanl al'tually 
in~e, ting his 11.ngcr in F.H.'s am1-s or h.iving forcl'd n11a! 
intcn:uur~l·. Th<' rc;;pondc-nl's evidence at trial was of 
Jc:ln,1l pen0trn! ion. As tlie tJ ial judgt.: found, th-: resp,1nd
cn1 acknr,wkd.c;ed that he had rc,,icwcd the statement of 
1:bim. i11clmJing the p:1ragraph~ which particularized the 
.-ilkgeJ assault~, anu thar he w:1, nwarc: 01· the di ffcren~e 
tic,twcen ac!nally doing somelhin~ and attempting to do 
s,,mething. 

,cxudlctncnt p:ir I\11. !VkDongaJL il s'0t;;:it rendu 
UHX toilt•ltes des $UfVCil!:.tll(S \ituces IL 1·etagc :mpc
rieur cl.:: son dortoir. I n jugc Rmvlcs di!.::.:: qui suit 
au rar. 77: 

JTRAllUCTION] 01, [f'.H.] foisait aloi-s pt1r!it." des plus 
jeunes gan;nns <:I non de <:cux d'iige inkrmediaire, de 
sorle quc son donoir 1turait dQ s<e: situer i1 l'clage supericur. 
Vu la preuvc rcbtive .iu lieu L>tt dorm;iienl ks garr;ons. 
[.[VI. \.kDougail I nc pouvciit pas .,, faire monwr » [EH.], 

L'avncat de l'uppcl::tm fait observer qu'au proces, 
F.H. a declare qn'il faisait partic des g,.lf!;ons d'agc 
inti.:rtnl!diaire !ors des agressions scxuelles ct qne, 
par consequent. il dcvait montcr pour se rend re aux 
toilcnes des survcill::rnr~. Malgre les contradictions, 
des cJernems de prcnve permetlaicnt d':.ijonter foi 
ati temoignagc de F H. 

(64] II est vrai quc b juge Gill ne rraitc pas de 
J'incohcrencc du tcmoignagc de EH. conccrnant 
la frequence des inspections dan" Jes toileues des 
snrvcillarm, cont1 airement :1 la jngc Rowles qui !_a 
releve au par. 75 : 

['IR\DUCTION] L'intin1c :! HIIS:'i uit it M'"" Sl•)Jlt! que-. 
iouics Jc~ deux scmnines, ks jeunes gar1;ons ;;e pla\;aient 
ii l'exteri-:ur ties t,)ikn.:& dt.'s survcil!ants. qu'.ils appc
laient 1u ,, snlle ,rex.:imen ,,. pour y etre examin~s. Au 
proces. il tl 1Jn1nignC q11c la n1ise en rHng n'n\'nit en lieu 
que lor, de la premiere agression sexuellc: Encore une 
foi,, il {.1gitd'une modification import ante de sa relation 
de.~ cvenemcnts. 

Lujuge Gill ne mention11e pas expresst':ment le foit 
gue ks allegation:,; de tcnurive de relation anale et 
d'artouchcmem des organes ge11iu1ux figurant clafts 
la derlannion initial.~ tliffcraienr du tcmoignag~ de 
F.H. au proci::s scion lcquel il y avait cu penetration. 
Lajuge Rowles dit au p:ir. 76: 

[TRADUCl l(J•,(j Dans Sli dedarnri,m inilialc, l'in
time ::dlegtwil ,eulemen\ la tentativt de rdution ariak 
et l':1ttouehcrncnl de:; orgnn,·, genitaux. nullernent que 
l'appeiant av.:1it in~ere :;011 doigl d:rns ;.on anus ou qu'il 
!':JVflil contraint iL unc r.::la1k>n anak. Au procb. il a 
:iffinm' qu'il y ,11':1it eu f-x;nt'tration. Cl>mmc: 1':1 dit Jn 
jugc d11 1n·oc'es, l"iJJtimt'.' a reconnu avoir h1 la declara
tion, y co1npri~ Jes parag:raphcs dernillant Jes agressions 
nlli'guet~, er qu'ii et;iit crmscie11t de i:1 dil'f.Srence entre 
faire guelqu,· chose ;:t temer ,k fe1ire quelque chose. 

27 of 39 AGC0605 



[2008] 3 R.C.S. F fl. c. MCDUUG.-\1.i . LejHge {folh.•:11'ili (
.,, 
" -------------------

[65] However. at par,,s. 46 and 4~ of her r,:asons. 
Gi.l! J. had recounted 1hcse inconsistencies as rnis,xl 
in cross-examination . .tki rca~ot:s indic:\tc she was 
aware of the' i11consistc11cies. 

[66] As for the inconsistency relating to tlrn fn:
guency of the $exual assaults, Rowles lA. stated a1 
para. 7:1: 

At his exnmin,11:ion for discm·ery the respondent 
said that ll1e sexual assaults wr,k pla.:e "w<'.'ekly··. "fre
queutly". and ·'every ten dnys c,r so" !.Wer the enl.irn time 
he wns Ul the Sdwol. The re,pondent :idmitted nr trial 
ih3t he hnd said ,m discovery th;1t h,· had told the coun
sd lor, Ms. Nellie Slone. that lhe sexual assault~ hv lht: 
appcl lam had taken pl,1ce over the c'nlire tirnt: he was nt 
the School. while he was t>o::rween the age~ of eighl and 
founeen years. Al tri:1L 1hcrc~1wmknt le;tified that the 
sexual a.ssaults occurred on only four occasions over a 
p~riotl of lwo-anJ-u-h:df rnomlls. IEmph:isis added.] 

[67] Co11nsel for FH. poin1s out that F.H.'s evi
dence w:1s that he was subjedcd to physical and 
sexual abuse while he was at rhc residential school 
perpetrated by more chan one person. that the ques
tion ro ,,,hich he w:i~ responding rni:xed both sexua.l 
and physical abuse flnd ihat the majority of the 
Court of Appeal wrougly narrowed F.H.'s statu
ment only to assaults pcrpctracuJ by McDougall. 
Counsel says that FH. was commerning on all of 
the physical and sexual abuse be experienced at th.:: 
school which involved more than rvtcDougall and 
rook place over his six years of attcJl(bnce. 

l68] The Coun of Appeal appears to have ii1ter
preted his evidence on disrnvt:ry that he was sex.u
aliy assaulted hy McDougall over the entire time 
he was at 1he school, while in his evidence at trial 
it was only four times over two and a half months. 
Although the cvide11cc is 1101 without d~mbt. it is 
open lo he interpreted in the way counsel for F.H. 
asserts :rnd that there was no inco11sis1ency between 
F.l·L's evidence on discm'ei·y o.nd at rriai. 

[69] As to the frequency oi' tile alieged sexual 
assanlts by ~Jd)nl!gail, the trial judge did not 
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(65 J Or. aux pal'::g1 aphes 46 er 48 de ,cs rnolifs, la 
jugc Gill a foir Gtat de cc~ contrn<lictiG11s soulcvfrs 
en contn::-intc:rrogatoirc. Tl s'cmnit done yn'dle en 
ctait conscicmc. 

[66] En ce qui concerne ks divcrgui-::es n::hui
ves a la frcqucncc des agres~io11s scxnclles, la jugt'. 
Rowles dit ce qui sniL au par. 73: 

[TRADl'C~l'IO'.'l] A J'iutcrrogat(lire prealat>k, l'intime 
a declare que ks agre55ions se.xuelles s'etaicnt pr,,Jui
ks ,, diaque scmai11c .-,. •.< frequernrnent ,, ct ,, environ 
tc1us les dixjours-,, pendant toutc la dun~c de son se,iour 
au pi.'11simrnal. Au proces. ii a n.:rnnnu avoir d6clar6 :i 
rintcrrngatoire prenlabk qu'il avail dil it sa th6rn1wutc, 
Mme Nellie Stone, 4uc Jes agrcssi,,ns scxucllcs pcr
petrces pnr l'a r p\Jlnnl ,waienr eu liel! pendam h>Ulc' b 
duree de son sejour au pemionn,11. de J'age de liuiL it qu;i
torze ans. Or, au proc.::s, il " pn5(:is._< quc lcs ngressiom 
scxuellcs nc' ,'etaicnt produitcs qu'i1 quarrc occasi,ms 
sur une periode de t.lcux 1noLS ,·! demi. [Jc ,mdignc.] 

l67 J L'avocar. de F.H. fail remar4uer quc so11 
client a te111oigne que plus d'unc: personne l'.waicnt 
agresse physiquement el scxueliemcnt pcndalll strn 
scjour au pcnsionnat. qne la question a laqudle ii :1 
rcpondu ponait a la fois snr ks agressio11s scxuei
les cl Jes scvkes physiques et quc k5 ,iugcs m,~jori
taires de la Cour d'appel 011t cons.iclcrc a tort yue sa 
declaration ne vis:iit ttue !es agressions perpc:1rfrs 
par rv1. JvicDougall. 11 fait valoir que les propos de 
EH. s'appliquaicnt a toutes !es agressions physi
ques et sexuellcs subie~ au cours des six annces de 
son ~~jour an pensionnm. et pas seukrncnt a cdlcs 
commiscs par M. McDougalJ. 

[68] La Cour J'appel scmblc conclure gm: F.H. 
a ternoigne a l'intcrrogatoire prealable qne M. 
McDougall J'avait agresse sexuelk111e1tr pendaHt 
toute la periode qu'il avail etc pcnsionnaire, alors 
qu'il a dit 011 proc~s qti'il y avait cu quatre :.igrns
sions sur une periodc de .denx mois et demi. Bien 
quc le tcmoignage 1k S(>it pas rnns soulcv..::r de 
doute. i! .::st pt.1s~ibk de l'int..:rpreter de la nwnicrt: 
pronfr rar l'avocctt de F.H. ct de cnnclurc ~ J';:ib
se11ce de contradiction cnrre le temoignage ii J'in
tcrrogatoirc prealahle et celui offort au proccs. 

[69] En cc qui conccrne la l'requLncc des .igrcs
sio11s sexuelles qu·anrair pcrpetrces !vi. 1\.'1c-DougaiL 
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ig11orc inconsistencies in the c1,idencc of F.H. Ju 
spite of the inconsistcndes, sh1: found him 10 be 
credible. At para. 112 of he-r reasons. she stared: 

There an:\ ho,vcv~r~ $01ne in< . .:onsistencies in the evi
<kncc of r.H. As the defeace has ~!so argued, his e\'i
denee uhout the frequem:y of the abuse has not hecn 
eonsiStcnl and there: are differences bdween whal he 
admitleJly told Ms. Stone, what be said nt his c::xamin:i-
1ion t"or discovery :md his evidence al trial. At irial, he 
said there were four incidents. On previous ,)ccasion~. 
he s.:id that (his nccmTed every two weeks or ,tn days. 
That is a dift'en,nce nf significance .. f-loweve1, hi.~ evi
dence about tr:e 11alllre of the as:rnulcs, the locrttion auJ 
th<! rimes they ocrnrrecf has bec:n consistent. Despite 
difkrcnccs about frequency, it i, my view that F.H. was 
a s:rcdiblc witnc~$. 

[70] The ttial judge was not obligeJ to find thar 
F.H. was not credible or that hi~ evidence al r1iu] 
wns unrelinble because of i11consistency between 
his trial evidence and the evidence he gave on 
prior occasions. Where a trial judge dernonsrr:it..::s 
that she is alive to the inconsistencies hut still con
dudes that the witness was nonethelt:ss credible, in 
the absence of palpable and overriding error. there 
is no basis for interference by the uppellare court. 

[71] All of this is not to say that the concerns 
exp1'essed by Rowl0s .1.A. were 1mfon11Jed. There 
are trimbling aspects of El·l.'s evidence. 1-lowevcr, 
th.: 1riai judge was not obli\'ions to the inconsist

encies in his evidence. The events occurr..::d more 
than 30 years heforc the lriul. Wher.: lhe trial judge 
rcfors to the inconsistencies und deals expressly 
with a numkr ,)f thenL it must be assllt11ed that she 
took thei:11 into accoum in assessing the balance of 
probabilities. Notwithstanding its own misgivings, 
it was not for rhe Court of Appeal to second gues~ 
the trial judge in the absci1ce l)J' finding a palpahk 
u1id overriding error. 

[71] With rcs1.1ect, [ cannot interpret the rcasom 
of the !IK\iority ,1f rhe Court of Appcal other than 
that it disagreed l\'ith the trial judge·s credibility 
;,issossmcm or F.H. in light of the inconsistencies 
in his c:vi(knci:: and the lul'k of support from rile 
surronmliug ci;cumstanccs. Asses~ing crcdihiliry 

la ,iugc dn pro,:e,.; ticnt comptc c.les cnntr;;dic:tions 
dans k tcm,iig.nuge de F.H, m:fr:; die :ijoutc r,)ut de 
lnCJlle foi a Cc']Ui-c:i (()3f. 1 ]2j; 

[TRATWCl lON,l Des comrndictions cntachent toutc
fois le tf ;110ign,;g~, de F H. Com me ra aussi fail v:ddr 
la dCfcn~e. son tC!lloignagc sur la frequcnce des agtc.s
sions n'a pas ere invariable Cl ii ya des diffi:rcnc<.Js entre 
ee qu'il ;1 rcconnt1 avoir <lit 1t 1\-f"'" Slone, son tcmoi
gnag;.; i:'J1 intnrogatoire pn:alahle ct ce qu'il a 'affi1me 
au prncb. Pendant le proces, il a declare qu'il y avait 
eu quatrc :igre;;sions. Anpnravant, ii ;i,·ait affinnc que 
ks :1gressions sc produirnirnt wutes Jes dcux semaines 
ou tous ks dix jours. C"cst Ht um: Jiff~rence i111por
tuntc. TcJHtefois. son l~1nolgnag:e cnnccrnant l:.1 nature 
Jes :.tgres~itirn;, Ji.llSi qul: le lieu cl \cs moments ot: ell~,; 
se ,ont prnduitcs n'u pa~ vnrir. l\b!gre lcs div.::rgcm::c, 
quan! :1 1,·1 frcqu1:ncc dc5 ngr.::,:;ions, jc suis d':w is que 
F.H . .Stait un l.:moin dtgn~ de ft,i. 

[70] La Ju&e du proces n'avnit pas a condurc a lu 
non-crcdihilitc de EH. ou a la non-fiahilitc de son 
temoignagc o.u prnces parcc quc cdni-ci co111redi
sait ses declarations :1rnc1ieures. Lorsque !e jugc du 
proccs est conscicnt des contradictions, mais ·qu'il 
arrive quaml rncrne a la conclusion qnc le temoin 
ctait dignc d,~ foi, sanf crreur muuifeste et clomi-
11unte, ricn ne justific l'inlcrvention de Ju com d'ap
pcL 

[71] II ne ,'e11suit p:;s qnc lcs pnfocl'.Upiuions de 
la juge Ro\.vks n'etaicnt pas t'ondces. Certuins ele
ments du rt:moig1iage di;') F.H. soulevent des ques
tions. Or, la jugc du p1·occs ctait c(inscicntc des 
colllrndidions dn temoignage. r .es t!Vt!nerncms son! 
survenus plus de 30 ans aupnravunt. Com n.1c la jrigc 
du procb; rcm·oie :.rnx comrndiction!, et considere 
expresse111cn1 certaincs d'entre l'lles. il fout presu
mer yu'ellv C-11 a tenu compte pour e(ablir la prc 0 

pondera.ncc des probabilites. M:ilgre ses nSscrves, 
ii n·appartenail pas ii la Cour d':.ippcl de rcvenir sur 
la dt:cision de premier,::. inslunce en l'ab1'c11ce d'une 
errenr manifest,,; ct do:nirnmtc. 

[71/ hn toutc dck~rcnce, jc ne peux voir dans 
Jes rn<,iifa des jugcs m::rjoritaircs de Ja Conr cl'ap
pel yu·nn dt'saccord avcc J'apprecia1ion de Ju cre
clihilitc de F.H. par la j11ge dn proe0s ii ia lnmicrc 
des co11tiadinions et cit:: !'absence d'element cir
cnns1ancid corroborant k temoig11agc. II incornbc 
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is clearly in the hail iwick of the trial judge a1:d thus 
heighte11ed tkforeHCC mnsL he acconkd to the trial 
juclge on \JiaL ters of' c1eJibi!ity. As explained by 
[bstaracht: und P.bdla JJ. in R. "- Gng1w11. [2006J 
I S.C.R. 62l. 2006 SCC 17. at para. 20: 

Assessing cn::dihility i; not a ,ciencc . .It i~ very dif
firnlt for n !rial judge m articulate with precision the 
complex intermingling of impressions that cmnge after 
w:1tt:hing and Jislening to witnesses imd attempting lo 
reconcile the varirn1 s versions of events. Thm is why 
this Court decided, rno,t recently in H.L. that in the 
absence of a palp.ible and overriding error by 1h.: tri:il 
judge. his or her pc·1-cepLions should be respected. 

!73] As stated above, an appellate court is only 
permitted lo inrervene when "Lhe trial judge is 
shown lo have C()ll1tnitted a palpable and ovc-1-rid
ing error or made findings of facr that are clearly 
wrong, unreasonable or unsupported by the evi
dence'· (ll.L.. at pnra. 4 lCmphasis deleted)). The 
Court or Appeal made no such fiulling,. Wirh 
respect, in finding th:1t the trial judge failed Lo scru
Linize F.H.\. evidence in the manner required by 
law, it incorrectly substituted its credibility assess
ment kll' lh«t of the trial judge. 

U. Pulpu/Jle a11d 01'frridin8 Error 

[74] Notwitlrntanding that tbe Court of Appeal 
made no finding of palpable and overriding error, 
1he Anorney General of Canada submits that .the 
trial judge did indeed make such an error. This 
argument is based entirely on the im:onsistencies 
in the evidence of F.H. The Attorney General suys 
that in light of th.:se inconsistencies, rbe irial judge 
was clearly wrong in finding F.1-I. credible. 

175] l do not minimize the inconsistt'.nc:ies inF.H:s 
testimony. Ibey nrc certainly relevant to an assess
ment of his creclihility. J\onethdess. !he trial judge 
was convinced, despite the inconsistencies , rh,11 
F.H. wJs cr.:dihlc and that the four se><.ual as~aul1s 
alleged to have been committed by McDougall did 
occur. From her reasons, ir app(~ars tbat the trial 
juctge·s decisio11 on the credibility of rhe witnc-sses 
was made in the co11rext oftlie evidence as a wllok. 
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cbire111cm :iu juge du prnce~ ll'apprccicr la cr0dibi
lil(\ de sortc 411e sa decisinn acct 0gard justitic unc 
grnnde dc.fcrcncc. Com1m: 1·0111 cxpii4ul' les jngcs 
Bastarad1e er Abella d:H1:; J'arrer R. c. G(J,1{1WI!, 

[2006) l R.C.S. 621. 2006 CSC 17, par. 20: 

,A.ppr.Seier la credibilite n0 rcl,'.:,·c pa, de b scien(·e 
exaclC. Jl est tr~s difficile poL\J le _jugc J;: pn:111kre in, 
laJJce de dccrin: o1vcc prfrision l'cnchcvi:m:ment com
plexc Jes impressions qui $C Jcg;igcnt Lk J'ohs.:rv:1tion 
et de l'm,dition des tGmoins, ainsi ljllC des efforts de 
con,:;iiiation de, Ji 1·1crcnlcs vcr$ic,ns des fails. C\:,l 
pourqnoi uotre Cour a statue - la Jerni/:rc fois Jans 
l'mrec H.L. -- qu'il l:1lbit re,pectcr les perceptions 
du juge de prernie.re ins1::ince, saur c-rreur nmnifcste <'I 
<lominank. 

[731 Je le rcpetc, une cour d\1ppel ne peul inter
venir que •-< lorsqu·il est etubli que le _juge de pre
mi~re in~wnce n commis unc errc11r maniles1e et 
Jominunle ou rire des coni:In~ions de foii munifes
temcnt erronces. clfraisonnabks (111 non 61::iyees par 
la preuvc » (H.L, par. 4 (strnlignement ornis)). La 
Com d'appel n"a pas opine en cc sens. En toule dcf•:.
rcnce, en couduant quc lajugc dn proces nYait omis 
d·exuminer k Lemoignag,~ Llt: F.J-1. aussi :.dtentivc
ment qu'dle raurni1 dil Jegakmcnt. la Com cl'uppcl 
a subslitue 11 tort son apprecillli,m de ia cr6dihilik ~1 

cellc de la juge du p1oc0~. 

D. Lrr~·,1r manife.Hf ct dominante 

(74] Bie11 qlle la Cour d'appd n'ait pas relevc d'cr
reur manifoste t!l dominanlt:, le prncureur g611crnl 
du Canatla somient quc la jugc du prod.·s en a de 
faic com mis rn1c. Sa pretcntion s\tppuie cntiercmcnt 
sur le.s comradictions du temoignagc de F.H. Scion 
Jui, an vu de ces comrudicl ions .. la jugc du proces 
anrait clairemem cu tort de ctrnclure que F.1-l. 6tait 
digne de foi. 

!75] Jc ne veux pas minimiser Jes contradictions 
du temoignagc de EH. Files sonl ccnailll:rncnl per
tincntes pour l'appn\.:ialion de sa cn5dibilitt'. Or, 
malgre ces contrndicrions .. la jHge du proct>s 6wi1 
convairn.:ue de la fial:ii.lil6 d11 tc111oig11agc de F.H. el 
de Ia perpetration des qualn:- agrcssions scxuellc~ 
par fvl. McDougall. [I appcrt. de sc:~ 11101-ils qnl'. b 
concln$ion sur la credibili1 e des tcrnoim a de 1.in:c 
au regard de l'cnsernbk de la prc•uvv. Lajugc a tcm1 
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~he considct\:J the layout of lhc school ,md the 
fact rh;1f the manner in which F.H. descrih:d the 
:1ss:11;1ts ;,, t::1ki11g pbc,: won!J have uuTicd with it 
the risk o!' detection. She ::iho considered whether 
F.H.'s evidence ahour inspection~ taking pbcc in 
the supervisors ' washroom and the availability of 
sheets and pyja111ns w::is cunsiscent with evi(knce o!' 
orha witnc:sses. She ,icknowlcdgcd th::it F.rl. h::id t, 

motive to lie ro s::ivi..~ his m:1rri:1gc and decided that 
the circumstances surrounding disclosme were IJ()f 

suggestive of concoction. She also factored into her 
analysis the demc::inor of F.H.: 1hat "[he] was not a 
witness who gave derailed ansv✓crs, often respond
ing simply with 6. yes or llO. Hor did he volullkcr 
much information" (para. I ]l)), and rhat "jwjhcn 
[he] testified. he displayed no cmotio11 hur i1 was 
clear thbt he had few, if a11y, good memories ()f the 
scl1ool" (para. l l '.l.). 

[76] In the encl. belie,·ing the tcslimony of one 
witness and not the nther is a 111:.utcr nfjrnlgmcnt. 
In light of the inconsistencies in F.H.'s testimony 
tvitb respect 10 rhc fr0qncncy of the sexual a~sau!t~, 
it is casy lo see how another tri:d _judge mny not 
h:n'e found FH. w bc a crcct.ibk wirncs~. 1-Jnwcvcr, 
Ciil! .I. lbunJ him to be credible. It is imron:i.111 ro 
bear in mind that the evidence in this case w:1s or 
maltcrs occurriJ1g over 30 years earlier when F.H. 
w:i~ approxinw.tcJy 10 ytars of age. As a m:ittcr of 
policy, th.: British Colunihia lcgisblure hus e!im
inmed the limitalion pi!riocl for claims ,if scxu.:i.l 
~1ss,mlt. This was a policy choice for that legisla
tive assemhly. Nonethdess. ir l1HI${ be recognized 
that 1hc task of trial judges assessing evidence 
in such cases i~ very difficult indeed. HO\vc1·cr, 
that docs nor open t!1c door to an nppellatc conn, 
hcing n:,m,wcd l'rom thl' tesci 111ony ai1d not seei 11g 
the witnesses. io reassess Lhe cn.xlihiiity of !be 
wi:ncss.:s. 

E. Cnrmhor(l//on 

[77] The reasons of the majority of lb.:: Court of 
Appeal muy be read as requiring, LIS a maltl'!r of 
law, that in rnsr::s qf oath against outb in tiw con
kxl of ~exuul assault alk·ga1inns. that u sexu.11 
assault victim musl pr(lvide '.iOJlJC indcp<.'.rnknt 

c,m1pte ck l'amcnagcment dll pcnsionnal ct du fait 
y11c Ja pcrpe1rnti011 des agre.~sions de: h1 muniere 
decritc par FH. eruit susceptible Je dcwction. Elle 
s·csr egaJcmen1 dcmande si le ternoignagc de F.H. 
cnnccrn,111t !cs inspectil,ns cffectuees daJIS !es toi
lcltes des surveillunts et j'acces iiux ,.lraps ct uux 
pyjamas concordait ,tvec cclui d'aucres tcmoins. 
Elk_. a reconnu que EH. avail inter2t it rncntir pour 
preserver son mariage, mais ellc a surne qne lcs 
cireonstanccs de la revelation nc suggcraienL pas 
la fabric:ition. Dans son analyse, la jugc du proce.s 
a r1ussi pris en considcrarion l'atritude de F.H., a 
st1voir qu'[TRADUCTJON] '< [ill ne s'agissait pas ct·un 
tcmoin offrant des rcponscs detaillecs, q1i"il repon
dait SOU\\!ni par un simple oui ou non, s::ins dcvan
ccr lcs questions>> (par. l iOJ ct qnc ,,. lp_lt'ndan1 so11 
temoignage , ii n':1 muni fcste uucune .::motion, m;:iis 
il clnit da.ir gu·il avait peu de hons souvenirs du 
pemionnat, voire aucun » (par. 111). 

[7fi] En fin de compte, ajontcr foi it rn1 tcmoignage 
ct non 5. un aut!'c est affairc de jugenient. Vu Jes 
contrndictions c!Lt ti!moigrrnge de EH. rn1 sujct de fo 
freyucnce dr::s agressiorts sc.x.ue.llcs. on con,;oit uisc
mcm qu·un amre ,iuge n'aurait peut-ctre pas conclu 
quc F.H. etait 1m lc~moin dignc de foi. Cependant, 
Jajugc Gill 1"n trouvecrcdiblc. ll imponc dese rap
pder que le 1.emoign:1ge portait sur des cvcnements 
~urvenus plus de 30 ans anparavant et qu'a l'cpo
que F.H. U\'Uit environ IO ans. Pour des niisons de 
principe, le legislarctir de Ja Colorribie-Brirannique 
:i cessc d'assqjettir a nn dclni de prescription la 
pounrnite pour agreti5ioi1 ,exucllc. 11 lui trnit loisi
hk de Jc faire. Neunrnoi11s, ii fout reconna'itrc quc 
la tkhe tlu juge du proci!s appele ii apprecier la 
pre11ve clans 1mc: affoirc de Cl'tte 11r11 ure est particu
li&rc:ment anlue. Mais une cou1· d'appd qui n-a p:is 
cn1end11 Jes temoignages ni observe Jes cemoins ri'a 
pas pour antant Jc dr6it de r~cvuluer ]a fiabilitc de 
ceux-ci. 

E. Cormhomtion 

(77.l Les JlJOli t's des _iuges majoriwires de la Cour 
d'appd peuvc1Jt etre interpre10~ comme etuhlissum 
yu'tme corroboration independanli.: ~'impose lcga
Jemcnt lorsque, dans une affoi1 e nii une agression 
Sl'.Xndk e,i :11!<.!gufr. c·est l:1 parole de tu victime 
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corroborating cviJL'ncc. At para. 77 of lwr reasons. 
R01vlcs J.A. observed: 

Thae w,1s no ,·orJ'ohorntivc c.viJcncc frn111 the wit
nc,ses who had heel\ stude11cs al the S..:honl of other 
t>oys having lined up and being cxt1mincd by McDougall 
in the wpcrviso1js':J w.ishroom so as to lem1 support to 
[FH.j"s recollection of events. 

Ar pnra. 79 she srntcd: 

No suppOi t for [F.H.]':; testimony could be drawn from 
the surrounding circ11mstances. 

[7K] 111 her concuning reasons at parn. 106, 
Southin lA. stated: 

Tn choose one over the other in cas.:~ of oath a11ni1i;;t 
0;11h requires·, in my opinion, an articu\atcd 12casoll 
founded in evich:m.:c oihcr llrnn that of th.: plaintiff. 

[79] The impression these p~1ssngc~ may lenvc is 
that there is a legal rcynirement of corroboration in 
civil cases in which sexual :1ssaulc is alleged. In an 
<1.huncbnce of camion and to provide guidaucc for 
the future, I make the folk1v,'ing comnwnts. 

I 80J Corroborative evidence is always helpful 
;.md does strengthen the evidence of the party rely
ing on it as I believe Rowles .T.A. was implying in 
her cornmcrns. However, it is not u legal requirc
mcm and indeed may not be avuilablc, especially 
where the aileged i ncidems took pl ace decades ear-
1 ier. lucidents of sexual assault normally oceur in 
privutc. 

[81) Reqlliring corroboration would elevate 
!be evidenliary requirement in a civil case above 
th,ll in a criminal case. Modern criminal Jaw has 
rejected lhe previous common law :.md later ,tatu-
101y requirement 1h<1t :.illegatiuns uf sexual rissault 
be corroborated in order to kad co a conviction 
(~ee Criminal Code, R.S.C. 1970, e. C-34. s. 139(1), 
mancbting the need for corroboration and its subse-
4uent ..tmendments removing this reqlliremcnt (Act 

to mne11d th., Criminal Code iT1 rel<lfion to se.rnal 
cfft>nces and other ofjimces agai11.,t the person ond 
to amend certain other Acls in relation tliert'fo or i11 
CONSi:'i/lleNCe 1!1ereot: s.c. 1980-81-82-83, C, 125), 

32 of 39 

co11rrc ccllc du dcicndeur. Let juge R,)wks foil 
observer au par. 77 : 

fTR.-\ll\,CTION] Nnl temoin Jyan, i'rc'quenle k pen;i()ll
JJ.al n·a Ci\ill"i 1 ,ue ~ut.: :..L.wtrcs gat\'l1ns uv~1ie.nl fcrn1i d~:s 
rnngs p11is avnienl ell: examine,; par M. 1Vkl)ouf:al1 dans 
l:.:s wiletlt'S des ,urvcil lants de 111:1ni~rc ii .:'taycr ln ver-
8iL>n d:.:s foils de I FH.]. 

Elk ajome tpar. 79): 

i:fRADl'CTJONi Aueun Glcmcnl circon~Lancicl ne corrn
hore le tcmoignagc de [FH.j. 

[78] I .a jugc Southin affirntc pour ~a [Xlrl (par. 
106. motifs concordant,) : 

fTRADCCTIONj i'rac,cr nn tcnLoignagc a 1111 au Ire cxige, 
a mon avis. qu'un motif conv:iincanl fornlc sur un attire 
:.'li:1mm1 de preuvc ljUl! It: 1<:m,.\i)!J1i1g<.! du ucrn,mr.icur le 
_juslific. 

[.79] Ccs extraiLs pcuvcnl dm\J\cr a pcnsL'r qn'il 
existc en rnaticre civiJe unc exigence juridiguc de 
corrobormion tk's lorsq1i'unc. agrcssiun sexucllc est 
allegnec. Par snrcro'it de prudence el afin lfoffrir 
des repcres pour L.1vcni r. j' ajnntc !cs rernaryuc.s s\li
vantes. 

[SO) Un 6leme11L de corrohoracion esr ioujourc, 
utile et ctoJfr l:1 prcuvc offcrte. C'csr n llH'!I avis cc 
que vo11bit dire. lo. jugc Rowles. Or, ii ne s·agit pus 
d'unc ex ig.::ncc juricliquc, C\ti' ii est possible qu'nn 
eel elerrwnt n·ex.istc pas. ,ur10111 lursque ks Ltil$ sc 
sont produits qudqucs d6ccnnics aupnravant. Sans 
cornpter qnc les agressions .-c:rncl lcs om gener:1lc
mc11t lieu en prive. 

[81] Exiger i:.l corrobor;,ition rcndrniL lu norrnc de 
preuve en nu.ttiere civile plus su·ictc que celk appli
qi1ee en matiere penule. Le Jroit criminel mod<?-rne 
;i ecart~ !'exigence, d"..1bord etablie par la common 
law puis par la l,1i. yn·u11c nl1cgation d'ag:rcs
silln sexuelk .~oil C()rroboree pour qu'il pnisse y 
uvoir decbrnlio11 de culpubilit.S (voir Code (-ri111i-
11el. S.R.C. !9711. ch. C-34. rar. 139( IL Jl!'l'VOy:mt 
lu 11ecessi1c. d'unc corroboration et scs modil'icn-
1 iuns suhs.Syuenles suppr.inuur. cellt: exigc:ncc (Loi 
modifinn, le Code crimine! en 111atiere d'i11fmc-
1io11s sex11e/ie, el ,i'orure1· inji'<'u firms r:011/re la f.'l'l'
.rn11r1e e! opJJur/an/ des mod1ficotio11s corrilati1·,·s 
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as w..::11 as the curr<::nt Criminal ('DdP, R.S.C. 1985, 
<:. C-46. s. 274. s1ipula1ing tha1 no corroborutioB is 
required for convictiom in sc:rnaJ assault case~). 
Trial juclg.::s faced witlJ ::ilh::g:11i,rns nl' scx11:il ussaull 
m:iy find 1hut Ibey :ue required lo make ,t decision 
011 1J;e basi, of whether they be.lien: the plaintiff or 
the d.::tc.•ndant and as difficult as ihat may be, they 
arc required w assess I he evidence and makt' rbei r 
determination witho111 imposing a legal require
ment for conohnration. 

F. Is W'. ( lJ,j 1\1ip/ir-ahle in Civil Cases in Which 
Credibility ls in f .n1111.1 

182] At paras. 107. 108 am\ ilO of her reasons. 
South in .LA. statGd: 

Tt is not en,)ugh for the jndgc: to sny rhal I find the 
plai11tiff cr.:dible nml sin.:c he is cre'.dibk I he defendant 
must be lying. 

What I ha\'e said so for is. ro 111e. IHl more than an 
appllcmionwcivllc:m,sofR.1·. W. 1D.J,[1991j 1 S.C.R. 
7-t2 iS.C.C) 

I ~c?c no Jogicd ren~o1, why lhL' rc•jection of "eilhcri 
o(' in c!'inJi1rnl ca~cs i, nul upplicablc in civil cascs 
whcrc lbe alkgalio11 is ,,r crimL', alhcil 1bl the b111den 
nf pr.10i' on the~ proponent i, no1 heyond re;·,sonnbk 
doubt but 011 ,1 b.i!ance of probabilities. 

[83J iv. (D.j was a decision by this Coun in which 
Cory L at p. 75S, established a Lhree~step charge 
to the jury L<J help the jury Jssess co11flicting cvi
d.::ncc between the victim and the accused in cases 
of criminal prosecutions or scxuai assault,: 

Fil'sl, i r you be] icve lhc cvideJJce of the accu~ccL 
obviously >ou musl ncqui1. 

Second i r· vou do no; bd ic:vc tile tcsLi ITl<)rlY l·•f lhe 
acctrscd but y,;u UfL' il:J't in n:a,,)nahk douhL b)' iL, you 
111IIS! :it:l]L!II. 

Third. ¢\'ell if you ,m: 11cit kft in doubt by chc evi
do::nl·e of !he, accu~ed. yn1: 11111s1 ,1,k your,clf whether. on 
ihe br,sis 01· lb..: m·jdcnc'C whklt yon dt> ;iceept, you :ire 

,1 d'autres /ois, S.C. 1980-81-82-8,\ ch. 12:'il. ainsi 
gue la version actne!Je du Cod,, crimind, I..R.C. 
1985, ch. C-46. url. 274. porrn.nr. qoe la corn;ho
rnliun n·est pas nccessaire pour declarer une per
sonne coupublc 1fagres;;io11 sexueJle). Dans unc 
affaire tl'agrcssion sc,xuellc, la decision dl! jugc 
du pmces pell! dependre du foit qu'il ajome foi :l.ll 
16mnignage dLt demo.Jl(lcnr 011 a celui du dMcndeur, 

mais malgre cc dik:mrne, ii doit apprecier b preltve 
et se pronnncer _sans exiger de corroborntion. 

F. L'ardt ~V (D.) Sltpplique+il 011 ciFil en 
1iwtiere d(:: crhlihilite? 

182] J ,a juge Sollthirr dit ce qni snit aux par. 107, 
108 et 1 iO: 

[TRADCCTlON] Te ju&e ne peut se c:ontt:nter de Jire 
qu'il trouvc le demandc-ur cn:diblc ct, de cc fait. quc k 
dtfcndcur rneJlt ncecssaircmcnt. 

.lusqu'ici 111..:s motifs ne font qu'8ppliq(1er J'ar&l R. c. 
W. (D.j, [1991] l R.C.S. '742 (C.S.C.J, m1 contexte civil 

Je nc vois :tU(;llll mctif rntionnel tk nc pas rejcier 
!'alternative: en maticre civile. wut comme en matiere 
penalc. ]ors4nc l'ack repro.:hc constilue un acte crimi
ncl, memc si l.1 normc de preuve applicable est ccllc de 
la preponderance des proba.hilites, et non c~ll<' d..-, l':ib
sence tle 10111 doute raisonnahle. 

[83] Dans J'arret W. (D.), par la voix du_iugc Cory, 
nmrc Cour a er::ibli un expose a trois volets afin 
d'aider le jmy t1 e\:aluer les t~moig1wgcs contra
dicwires de In victime ct Jc l'nccuse d:111s le c::idrc 
d'tin,;: poursuite c1imi11eUe pmir agrcssion scxuelle 
(p. 758): 

PrcmiercmcnL si vous croycz la deposition de J'a.:
cuse, manifest.-mi:nt vous dcvcz prnnonccr J"a.:quiite
mem. 

I)euxlCnh!l!lenl. si vo11s n~ croy~z p:ts }t:" l~rrtoig1wgt: 
de i'ilceus6. nui$ ~i vo\ts avcz un doutc rnisonnablc. 
VPIIS dcn;z pronum:cr J'acguittcm<?nl. 

Trl1isit'1u("mt:n1, tnCn1e si \'nus· n'av..:!z pns <le doule 
a la suire de la Jeposirion de l'tJccusel vous dcvez von~ 
demander si, e.n n~rtu J,i la prt11Ve qu'-' vous .icccptez. 
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convinced bcyt111J a reasonable doubt bv that evidence 
•Jf the guill uf 1hc accused. · 

[84] These charges io rhc jury an: not ;,acinsal\ct 
but were mi:'.re!y pllt in place as guiJq1os1s to the 
meaning of n·asonuble doubl, a~ recently explained 
r>y Biuuit: J. in R. v. J.H.S" (2008] 2 S.C.R. l:i2, 
2008 SCC 30, ut pur:1s. 9 :rnd 13: 

F$sentially. 1-V. (D.i ~imply unpacks for the hcnc::fit of 
1 he lay jury wh:11: reasonable doubt means i 11 the context 
of cval11atinc_ confliclirn.r testi111011ial acco11nts. lt ale rts 
the jury to the ''credibility contest" crrnc lt leaches 1hnl 
triul judgt·s arc required to i mprcss on thc jury that the 
burden ncvcr shift, ftom the Crown to pru,·c cvrry ck
mcnl of the offenec bt:ybnd a reasoncihle donht. 

... In R. v. Ave1ysa11, [2000] 2 S.C.R. 745, 2000 
sec 56, j\-fojor .1 . for the 1rntjority poimcd out th:it in 
any case wherc credibility is important "[tjhe qucstion 
is realJy whdher, in suhslancc, the trial judge·, instruc
tions lcfl the jury wiLh the impre&sion that ii h:1c.J to 
choose ~lween the two versions ot· ,::vents" (p:ir..1. 19) 
The main point is that lack of credibility on !he p:1r1 or 
the a~cused does not equate 10 proof of his or her guilt 
beyond a reasonable. doubt. 

rs5J The H'. (D.) steps were developed as un aid to 
the determi nut ion of reasonable doubt in the crimi
nal lnw context where ujury is faced with conflict
ing testjmonial accounts. La,:k of credibility on the 
part of an accused is not proof of guilt beyond a 
reasonable doubl. 

[S.6] However, in civil cases in which there is cmi

flicting testimony, the judge is deciding whether a 
fact ocl'Urred on a balance of probabil i!ies. In such 
cases, provided the judge has nor. ignored evidence, 
finding the evidence of one party credible may well 
be conclusive of the rcs1tlt because that. evidence 
is inconsistent with that of the other party. In sud1 
cases, believing one party will mean explicitly or 
implicitly that the other party wus not believed on 
the important issn<:. in the c.:ase. That may be espe
cially lruc when: a plaintiff makes allegations that 
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vous ctl?, convaincus hors de to\ll do11k r:ii.sonnahle par 
In pn:uvt' de la cu]p.ioiliie ,k L1t:cus~. 

[8'41 Cet cxpos,1 au jury n·es l pas sar.:re. Il offrc 

simplerncnt des 1epercs pour l'application du doutc 
rnisonrwhlt~. com me i'a rece11rn,cnt expiiquc le juge 
Binnie dans l'arrct R. c. J.JJ.S,, [2008.1 2 R.C.S. 
J 52. 20()S csc 30. p:ir. 9 Cl 13 : 

Fssentidkmcnt. J'a!'l'.:•t W ID.) explique tout simpk
menr au heuel ice des j11ttis prcJf:rne, en qu,,i c,1nsi~te 
1111 d0ute raisonnahle J:rns Je. conteKtc! Jc: l\5valuation 
ck !cmoignagcs contrndietoircs. 11 attire l'allcntil1n des 
ju res sur J'crn:11r t:c.msistant ft proci!cfor a tin « .;oncours 
c.Je cr.'dihililc ,,. 11 expl iqi1c quc ks _iug<:s de pn;mii:re 
imt;1ncc ~nnt tcm1s de bit•n faire comprc:ndre .iux jures 
que le ministi:rc public n·cst_jamais dispense du fanfoau 
de: prouver tou s ks <'ilements de ri nfraction hors de tout 
douie raisu1111al>k. 

. . Dans R. c. Ave1y.i1111 , [::!0001 2 R.C.S. 745. 2000 
CSC 56. lc jugc .!vlajor qui s'c·xprimai1 au nom des jug<?s 
ct,: la majoritc ci soulign<' quc. dans wutcs !es causes 011 
b question de la crcdibilit,' revet de rimporlancc; ,, [c)c 
qu'il irnp,1rtc vraimcnl dc d~1;,;rmi11n, .::·c,l cssenticlk
ment si Jes directives du ju~e du pn.1ci:s ont donnc au 
ju ry J'impressinn qn'il devai1 choisir e111n; le~ deux ver
sions des c.venemt::'nls ., tr:ir. l 9). J.'csscntiel e·cst 4uc le 
manque de nedihil ire de l'accu,c n·equivaut pas 1; une 
prcuvc de sa cnlp:ihilit0. hurs c.le tout doutc raisonnabk 

[8:il La demnrche propos~e dans l'arret W (D.j 
u etc con~-;ne pour nider le jl1ry aux prises avec 
de, temoigmges contrndicioircs duns une affoirc 
crimindic ii determiner s'il existe un doute rnison
nable. La m)n-credibilite de J'..iccusc ITC pronvc pas 
sa culpnbilite hors de lont d<>ute ruisonnable. 

[86] Tomefois. au civil , lo1sque ks temoignages 
sont comradil:toircs. k juge est appele a se pro
m,11cer sm l:l vfracitc du fait ailcgue sdon la pr~
pomkrance des probabilites. S'il tient comple de 
tons le, elements de prcuve. sa conclusion quc k 
lemoign:-ige d'unc panie es t credible peul fort bien 
etre decisive. cc temuignage etant incomparible 
avec celui de L1utre partie. Aussi, crnirc unc partil'! 
Sl![)[KlSC l'Xplicitcrncnt QU non que l'l1n ne croii pas 

i',rnlre s11r le roint imporrnnt en litige. C'cst parti

cnlicrcment le c:is i,)1 s4t1t', c<,rnrnc L'n respect:, le 
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arc altogether dcnit:d hy the dcfo.ndant ns in thi~ 
case:-. l-1'. (D. } is not nn appropriate tool for evaluat
ing c.vidence 011 the balance ufprobnbi1ities ill civil 
ca~e,. 

n. Did !he hia! .Jn/'5e Ignore the Evidence of 
MlDm,ga/I.? 

[37 l ln an argument related to W ( D.), the. 
Attorney Gcncr::d of Canada says, at pnrn. 44 of 
its foctnm, that "lsJimply helieving the testimony 
of one wimess. wi,hout assessing the evidence of 
the other wirne~s. rnarginalizGs that other witness" 
~ince he lia~ no ;vay of knowiJJg whether he was 
disbelieved or simply ignored. 

rs:-lj The Attorney General bases his argument 
on the wcll-kmm n passage in Faryna "· Chonry, 
[1952] 2 D.L.R. 354 (13.C.C.A.). which concludes 
at p. 357: 

. a Court i'f Appe.il must be satisfied lhnt the tri3] 
Judge·, 1·indi11i;! of credibility is based not l>n one de
mcnt only ro the extlu,ion of otl1ers, but is hascd on all 
the ek·men1s by which it ,·an r,e tested in the particular 

I 89] Tilus. the ;\ ttorney General contends. at 
par:1. 47 of its foctum. that: 

ln a civil proceeding ~llt::gi11g J s.-:xnal assati'II, if the 
lri<::r of foci (sccepls the plaintiff's evi,knc:e and siuiply 
ignore~ rhc ,kfendnnt '~ l.'vidence, that conclusion w,mld 
hrcacil 1J1e n:quire.mcnt described 111 Farwrn. ilwl evtory 
demeJll. of th;:; c, idcncc must bt! {JOJJSidered. 

[901 l ag:ree I hat ii wo11lcl be an .::rror fnr the trial 
_judge t,i ignore the evidence of the defendant and 
si niply co11centrn1e on the <~vidcncc subm ittcd by 
!he plaintiff. Bm rltar i$ not ihc case here. 

191] The tr ial judge desu1bcd tile testimony given 
by McDougall with respect 10 his ,·oc,1tional beliefs, 
his s11bscquem 11:a1riagl', his 1ole o.t tiic school. the 
;outine at lhc school. the lutrndry procedure anJ his 
denial~ as :o h~t,·i11g Sl'Xually assaulted either R.C. 
or l-'J-1. She abn dca!r \l/itb the ddencc' arguments 

dcrnandeu r fornrn!e des ai !c:gat inn, quc Jc defen
dcu r nie en bloc. La d.::man::llc prcconisce dans J'ar
rt!t lV: (D.j ne convicnt pus pnur ev::dner la pret1vc 
nu regard de la preponder:rnce des prubabilites duns 
une instance civilc. 

G. Laj11ge du pron~s a+etle ignore le 1imoig1wgr! 
de M. Md)ougail? 

[87) Dans sa plaictoirie relative a l'arret W (D.). le 
procmeur general dn Canada i11diqnc au par. 44 de 
s1m memoire que [TRM.JUCTION] « [j_)e simple foit 
de croirc un temoin, sans apprc~cicr le ternoignage 
de !'autrc temoiu, n pour cffot de marginaliser cd 
aucre Cl(moin » puisgu'il n·a aucun moycn de savoir 
si le juge ne ra pus en, <Ill s 'i! a simplement ignore 
son tcmoignage. 

[88] La these du pror:urcur g6neral repose sur nn 
cxtrait sonvent cite de rarret Faryno c Chomy, 
[1952] 2 D.L.R. 354 iC.A.C.-B.). p. 357. La Cl)lJr 

cl'::ippel y rnncl111 : 

[TR/\l)lJCTlON] ... line 1.:orn cl'appe-1 doil 2-trc cunvain
cue g11t! la conclusion sur la .:;redibilir~ 1 iree 0n premiere 
instance rcpuse r.on pas sur un ,eul element de prtuve, 
r1 l'e.,clusion de tout autr,?, mais hien sur 1·e11selllhle des 
clements pc·rmettant cl'appn~-cier la credibilit<! dan~ 1e 
cas considire. 

l89l Le prncureur gcnernl soutient done au par. 
47 de son mcmoirc : 

[TRADUCTlONj Dans (Ill:! i11$tll11ce civile (ll! une agres
sion sex11el1e est alkguce; k jug.: des foils qui ,1ioute 
foi nu temoigm1ge du dernandeur et ignore simplement 
cclui du dc'knde11r nc s.itisfoil pas a ]'exigence. etab!ic 
dans rarret Farmn. qt1,;: cil~cun des elements de ia 
pn::'uve soit examin~. 

l90J .Te convien~ que le .iugc du proccs gni rnnsi
derc h! senl tc1m1ignage du dernan<lcur, a rcxelu
sion de cclui du dffenctcur, commct une crreur. Or. 
cc n'est p:i.s cc qui s'cst p:.,sse en l'l'spece. 

[91) Ln jugc c\n p1nci:s a rclut0 Jc rernoign:igt• de 
M. McDougall concern::uu sn fui et sa vorntiou, 
son mariagc sul.,scqucrn. ,a fo11ct.ion :.a; pcnsion
nat. la vie quotidienrn, d:rns l'ernhJissernent, l'cntre
ii('.11 des vctemcms ct de la litcrie c1 sa dc11cg::i1ion 
des allegation~ Li'agre~~ion , L·xudk fonnulees par 
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wirh respect ro the credibility ::ind reliability or the. 
testimony of l<.C. and EH. rcg:1rding 1he si::xual 
assaults. IndeeJ, she limnd .that R.C. did 1101 prove 
he wa.~ sexually assaulted hy Md)ougull. 

[92] 111 detcrmi11i11g \Vhether McDougul! had ever 
strapped .R.C. or FH., she sumnwrizcd McDougall\ 
evidence as follows at para. 13 I: 

As staled, ii wns the defcndnnl \ cvidcn-:e thal during 
his years .n ihe school. he administered the strap to only 
five or six intl!rmediate boys. He did so as punishment 
fo1•hd1aviour such as fighting or S\\Carink'.. lt wa~ always 
10 the hand and was ulways done in the dorm. }k denied 
the evidence of Mr. Jeffrie~ that he had frequently db
i::iplined him for th:a: 1·e::isons '.v\r. .let fries desnihed. He 
denietl going Lo hi8 grandrnother·s home oi mocking 
him about wnntillg to vi~il hi, gr,rndmother. He dcnkd 
the evjdence or F.H. 

[9~] She also highlighted a contradiction 1n 
tv1d)o11gall's 1estimony at para. 135: 

]\ is also my view that lhc ddcnd,rnl minimized his 
use of the strap ns a form or disciplint·. Funher, while 
he te,tiried thal no child was cvci slr;1ppcd in his room, 
when testifying abollt one ,pccific incidcnl, he s:1id !hat 
ht! brought the hoy "llpstair, lo my morn and I adminis
ten.ed the strnp three! time,; l<.l his right k111ct·· 

Although Md)ougall lukr ''corrected himseli" lo 

say drnr he had strapped the boy in tht;": dorm and 
not in his rnom. it was open Lo the trial judge lo 

believe bis first statement and not his '\•orrection". 

[94] And as earlier discmsed, :it para. 106 of her 
reasons, ~he. pointed om inco11sistcncy bctwc.::11 the 
e\·i.d-cncc of' tvkDougall :llld one of lll-c dcfoncc wit
nesses, l'vlr. Paul, on the issue of routine physical 
inspections of the students. 

[95] At pma. 66 or' her n::n,ons for the majority nr 
the Cuun or Appeal, Rnwks J.A. stared: 
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R.C. ,~t F.H. Elle s\;s\ cg:.llcmcni pencMe sm Jes 
pretcntions de la dc.ft::nsc an snjet de la credibilile 
tJes tcnlllignages de R.C. ct de F.H. conccrnant lcs 
ag.ressions sexuelks. Elk a d'aillenrs couc1L1 quc 
R.C. n·avnit pas prouvL' yuc t\·1. Md)ougall ravair 
agressc sexucllement. 

[92] Pour dctcrmi11cr si ,\-1. McDougall avait 
jamais frappc R.C. nu F.H. avcc une laniere en 
cuir. die a rec;un16 son ten1oignagc commc suit 
(par. 131): 

[TRADUCT!ON] A in,i, ,-;chm k tcrn,)ignagc du c.l6fe11-
dcur, p.:odant ks amiecs qu 'il a pas~~es HU pcnsionnat, 
ii 11'aurai1 frapp~ avcc une Jnnicn: en cuir quc cinq 011 
six gan;rn1s d'ngc irnermcdiairc. 11 raurait fail parce 
qu'ils s'Jtaient hatlu~ ou qu ' ils avaient blaspheme. II 
visail toujours les mains ct la correccion ernit roujoun; 
administrcc d:ms le dorl<>ir. II a rejece le temoignagc 
de 1''.l. Jeffries scion kq11el ii J'aYait frequemrnenl puni 
pour les motifs precise, p:1r M. foi'frks, 11 a nic ctre all.: 
chrz la grund-mi':rc de M. Jeffries 011 s'.6trc 11104u6 de Jui 
parce qu'il voulaii n:ndrc visilc i1 Sll grand-me1t .lJ a ni~ 
les allegations de F.H. 

193] Elle a par nilleurs relr:ve une contradiction 
dcrns le tcmoignage de M. Md)ougall (par. 135): 

{TR,\DUCTION] k sui, :lllS$i c.l'avis que le defond-:ur 
a minimise son iccours ii l:i Ja11ierc en cuir pour coffi
gcr les pcnsiorn1aires. l'ar :1illcurs. hicn qu·iJ ait c.lccl:ire 
1,-uvoi r ja1:nais intlige tc ch:11imcul clans sa chamhrc. 
lorsqll'il a t~rnoignt': ~ur un iuciilent en parti,ulicr, ii a 
Jil .iw1ir ,, foil mon1~ k: gan;:on duns [sa·J chambre ct 
J'avoir frnppc r1 J:i mnin droik trois fois avec uue lanii'.:re 
en cuir ,,. 

M, McDougall ,wait ensuitc rectifie ks faits: iJ 
avait dit avoir frappe k gar\on dans le dottoir, et 
non duns sa cbambrc. Or, il 0\ail foisiblc u la jngc 
du proces d".~jouier llli J. la premiere version plutot 
qri'a la seconde. 

[94] Et, _ic le rappelle. la jugc du prn.:ll~ releve 
JU par. 106 la divcrgl'IJce cnrrc !cs propos de M. 
McDougall et ceux d'nn te1noi11 cle la defense, M. 
Paul, mt ,ujct des insp.::cticrns corporcllcs pcriodi
qucs des gar.;ons. 

195] Au 110111 des jug,'.s rnajorirnires de ia 
Cour d".1ppd. 1a Juge Rowles indiquc cc qui snir 
(fl:ll". 66): 
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fro;:i 1he '"Ca,ons the Trial judge gave for finding that 
ihc appc,lJ:,ill h:1d .,trapped the respondcnt, one ca11 i nl'er 
that the judge did no, accept rhe appcllanl'; evidence on 
that issue. Disbclid. of a\\ itiicss\ cvi<lern:c on one ts,uc 
nwy \v ... ':ll Liillt th~ \Vilness;s cvid~n~c on other issues 
hut an unfa\'Ournhle credibility finding agaimt a wit
n~ss does LliL of it,clL i::onstirnte e,·iJence chnt can bt: 
used i<.} pn,vt a fad jn issu?. 

[96] I agree with Rowles J.A. However, the trial 
judge's nnfovonruble credibility findings with 
resp:cl lo McDougall's scrapping evidence together 
with her helicf in Paul's evidence in preference to 
tb.it of McDougall with respect to routine physi
cal iHspecrions, indicates tlrnt she did Hot ignore 
Md)ougulr~ <!Vidence or m.:trginal:ize him. She 
simply believed FH. on essential matlers rnther 
thun IV1d)ougai I. 

H. Were the Reasons qf the hia{ Judge Ade
quate:' 

[97] The Attorney Gc1tcn1l alleges that the rea
sons of the trial judge arc inadequate. The same 
argnme111 was not accepted by the Court of Appeal. 
Al pan,. 61, Rowles lA. srntcd: 

C,enernl ly ;,peaking, if a judge'$ reasons reveal the 
path th<c! judge took to n:ach a ,onclusion on the matt~r 
in dispute. ih•o reasons ,nc adc4uatc for (he purposes of 
appellate rcvi,~w. To succ:ci:J in c1n argum,:nt that the tiial 
jL1dgc uiJ not givt adequate reasons, tm appellant does 
notfo1v010 ckmonstrate tbarthere is a flaw in the r.:nson
ing tlrnt led tc the rewlt . In 1his ens.:, the judge's reasons 
,,re itclequrne LO ohl,w h(iw sht :irriwJ al he1· .::onclusion 
that the re,ponclent hnd hc"n sexually assaultetL 

Wh01~ th.: Cmm ,jf Appe.il expresses itself us heing 
:;atisried 1.IJ:.;1. it call discern wby 1he trial judge 
arrived al her conclusion. u party faces a serious 
nbstude tu convirn:e this Court that the reasons are 
111.inethelcss inadequate. 

/ lJS] The meaning of ude4uucy of reasons is 
s;xpluincd in N. F. Shi'JJJ'Ord. [2002] J S.C.R. 869. 
2U(l2 SCC 26. In R. F. Vlulk.er, 12008] 2 S.C.R. 245, 
2008 SCC 34, Binnie J. sumrnarizc:d ihe dULy lo 

give uclequuk rei'isons: 

[TRADLCflO:\] On [1Cll[ infcrer des !ll()tifs q1i'elle 
invoquc pour com:lur" qu.:: l'nppL'Llnt .i frapp:' J'intimt' 
avec Ll11l~ iHJ1iCrc en cuir LJllc la juge Ju proc~s n·a pas 
~~out~ foi au tC1noig_uage Jc l'1.1ppdant sur 1.:e point. 
l e fair de nc pas croire un te:noin sur trn pnint pcm 
bien krnir ,on temuignJ~e ~ur un mitre sujet, mah: unt 
co,Kiusion sur b CTedihilite qui es1 defaYorable a un 
t~n,oin nc snurah ii elle ~eule ~tah!ir nn fait en 1itigc. 

(96] Je suis 1.foccord avec iu juge Ro\vles. 
Tt)Utefois, les c1mclu,;ions (h.:favrn ahles tin~es pa.r 
la juge du ptnces sur la creclihiJite du temoignage 
de M. McDougall au st!iet dn recoue, a la luniere 
en cuir et le foil qu'e!Je a njm1te foi au temoigm:ige 
de ]'vl. Puu! plutot qu'a celui de M. McDougall au 
sujet des inspeciions corpordles periodiques mon
treni qu'<!lle n'a pas ignore le temoignage de lvl. 
McDougall el q11'elie ne fa pas marginalise. Elk a 
simplernent cru F.H. plutor que M. lVkDougall sur 
des poin1s irnportants. 

H, Les mo!/(s di- fa j11ge du procrs t!wiem-ils s11f 
Jisa111s? 

[97] Le prucmcur gene.ml soutient quc !cs motifs 
de la jug,:: du proces nc sont pas snffis::mts. I ,a Cour 
d'appcl u rejcte ccttc pretcntion (par. 6L la _inge 
Rowks): 

fTRo>.D(iC rroN] De foi;,011 ge:1frak, Jon;quc le juge 
p1e.cisc le rnisonnemcnt iL J'issu,- <luquel il a tin:i sa 
condu~ion s11r la gu,•stion c11 litigc, srs motifs son! suf
fis,mts nux fins d'ut1 cxamcll en appeL Pour qt1'ils soicn! 
juges insuffis:rnt~. puinl n'e,;t bcsoi n d'i:LJ.hlit· qu\:ii vice 
en1ach0 le rai~onnen1ent ayunt n1ene a la c-.;.:,nclusion. En 
l'espcce, !cs mmifs de la juge permcnenr de compren
dre commclll cl!e csl ,irrivfe :'! In conclusion qut, rin
ri111~ avait ete agr~sse. sexuellen1ent. 

Duns la mesurc oi1 b Colli d'appel dit pouvoir dis
vernGr Jes rui,;ons pour Jesyuell<!s fajuge du proces 
a tire ~a -:ondusion, b purtie qui souh.:iite convain
crc notn: Conr que les mntifs so111 neanmoins insuf
risa11ts doii surmm11a un obstucle de w.tlle. 

[98] Dans l'arn:·1 R. c. She11pord, [2002] l R.C.S. 
869. 2002 CSC 26. norre Cour expliqu<! la nolion 
de rnffisance des moti l's. Dans l'arr~( R. c. WalkP1: 
[200~] 2 R.C.S. 245, 2008 CSC 34. le jugc Binnie 
res1im,: crnnme :il1it la reneur di: l'obligati<.111 Lk 
rnotiv12.r une J0cision : 
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(I) To jus1il'y and explain the result: 

(2) To tell tl1c losi11g pany why Ile or she lost: 

(3) To provide for informc•d consideration of the 
grounds of appeo.J; and 

(4) To satisfy the public that justice has hccn clone. 

[99] However, ,lll appeal court cannot intervene 
merely bcL:ause it helievcs the trial judge did a poor 
job of expressing bcrsclf. Nor, i.s a failure lo give 
adequate reasons a free standing basis for appeal. 
At para. 20 of iVa/ker. Binnie l statc:s: 

Equally, howevc1·. Silf'ppnrd holds thnl "[t]hc appel
late court is no1 givrn the powi:-r 1,, inli:-rvcne simply 
because ii th inks the Lriul coun did u pocx job of cxpn:ss
ing itself'' (para. 26). Reasons are wffident it they iffe 
respon,i\e to the case·s live issue~ and the p,1rtic,' kc1 
argLuncms. Their sufficiency shoulJ be m.::asurcd noc 
in Lhc abstrnct, but ~s ,hey respond to the substance ,,f 
what was in is~ue. , , . The duty to giw reason, ''should 
b.: given a functional and purposeful intcrpreintion'' 
and the failure 1(1 live Ltp Lo Lhc duty doi:-;; not provide 
''a fr0c-sinnding right of appc;ir· or ''in itsdf conl'e[r.l 
rntilkmulll to ;ippellate intervention'" (pnra.. 53). 

[JOO] An unstH:cessfni party may ,veil be dissat
isfied with the reasons ol' a trial judge, especially 
where he or she wu~ not believed. Where findings 
of credibility must be made, it nrn,t be recog11i1,ed 
Lhat it may be very difficult for the trial judge to 
put into words tilt! process by which the decision 
is arrived at (see Gugno11). But that docs not make 
the reasons inadequate. In fl.. ~-. R.E.M., [2008] 3 
S.C.R, 3. 2008 SCC 51. rdeuscd ac the same time 
ns this decision, i'vld .acbli n C.J. !w.s exphinetl that 
credibility findings may involve focwrs that nrc 
difficult to vcrb:ili?c: 

While it i, 11scfo! for n juclrc to ;11!ernp1 In ,1rticu
latc the r..:asons foi believing a v.. itncss and dlsbe] ieY
lng Jnolher in gt.;ner11! or on a partli:ular point~ the fncL 
remains that !he exerci,e may n,,, be purely imelkctual 
and m.1y i1wolw f:1\:!0rs that ,m: difficuli lo 1crh,,li1e. 
Furthermore . .:mh:::I I ishi ng why a parlicular· w itncss' s 
c-videncc is rcje<:L,:d may inn,h·c the judge in saying 
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(l) justifier ct expliqucr le result:u; 

(2) indiqucr it la partic qui n'a pas gain de cause 
pourquoi die! a perdu: 

(3) permeltre mi examen t•dairl; des rnoycns d'ap
pcl; 

(-i) conva inc re le puhl ic que justice a etc n:rndue. 

[991 Ccpend:rnt, une cour d'uppcl n'est pas admise 
it intervenir uu scu I motif quc le juge du proccs s'esl 
mal cxprime, !,'omission Jc fourilir des motifs snf
fisants nc constitue pus nou plus un motif d'appel 
distincL Au par. 20 de l'arret Walker. le jugc Binnie 
dit cc qui suit : 

l .'arre! S!1eµµard i:1uhiit tl,uicfois que « [!]a euu1 
d'.1ppel 11°c,t pas lmbi litcc- it intc1 V<'nir simpkmen1 parci:-
4u'e!le e~time 4uc le jugc du l)roci!s s·cst ma! ex prime,, 
(par. 26). Les motifs sont suffisants s'j]s reponJent 
aux questions en li(ige cl mix principaux arguments 
de, pnrties. [.eur suffisance tklil elrc mesurc'e non pn, 
dan, l'abstrnit, mnis d'apres In rcponse q\t'il, apporteut 
aux el6n1euts essentkls du li1igc. [. .. J L'obligation de 
fournir des rnoti rs << devrait rccevoir unc inlerpnitation 
fonctto1111dk cl fonde<' n1r l'objet ,, et \'inobscrvati(m 
de ccite oblig~tion n'a pas pour effet de crfrr « un drnit 
d.'appul disttllct ,, ou de confcrcr « en soi le droit it !'in
tervention d'unc .:our ,rappel ,, (par. 53). 

[100] Lu partiequi n't.t pas gain de CllllSe peutjuger 
insuffisants Jes moti l's du juge du proci~s, st1rtout 

s'i\ ne l'a pas crue. II font reconnuitre qu'il peut etre 
tres tlifficile au juge appei~ a tirer des conclusions 
sm la c.rcclibilite des temoins de pre,:iser le raison
ne111eni qui est u l'origine de sa decision (voir farret 
Gagnon), Ses motifs ne so11l pas insuffisunts pmir 
amam. Dans l'arr6t f?. c, 1u;;.,'v!,, [2008] 3 R.C.S. 
::,, 2008 CSC 51. rcndu coih.:urrcmn1c.nt ,wee la prc
senlc dteision, l:i.juge en chef McLachlin expliquc 
quc lcs conclusions relatives a la credibilitc peuvcnt 
faire intcrvt,nir des ciemems difCtciles a exprirner: 

Dien qu'il snit utik qu,' k jugc t:rntu d'0xposcr cbi
rcmcnl Jes motifs qui l'olll amcne :1 cJ'l,in: un lcmoin 
phric\t qtt'un autre, en genc'.ral ou sur trn point c'!l par
ttcuiier, ii dcrncurc quc cct cxer·cicc 11·es1 pL, nccc,
saircment purernent intelkc1ucl cl pcut irnpliquer Lk, 
fr,ctcurs difficiles i\ enonccr. De plus, pom expli4uer c:n 
c!c<tail pourquoi un tcmoignag0 u ere ecarte. il se pcut 
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untlancring things JboUl the \vitnt:ss:jndgcs 11111y \~/ish 
to spare the ,iccuscd ,vl10 take, lhc stand lo deny \he 
c1imc, fot· example. ,he indignity 01' not only rc:jcct
ing Iii, evidcm,e in conviding him, but miding negn
ti\'e e,)mmc,Hs about hi~ Jcme.mor. In short, nssessing 
credibility is a difficult and c!elicalc lllatter Ihm does 
not a!w,tys lend itself to precise and cnmplere verba!i1a
tio11. \para. 491 

Nor are reas~)ns inadequate becat1se in hindsight. it 
may be possible to say ihat ihe reasons were noi us 
dear and comprehensive as they might have been. 

[IOI] Rowles J.A. found that the rea,ons of lhe 
trial judge shovh\d why sl1c arrived rit her c011-

dusioll tllm F.H. had be,·n sexually assaulted by 
McDougall. 1 agree with her that the re11wns of the 
!rial judge were adequate. 

JV. Conclusion 

[l02l I am of the respectful opinion that the 
1m~jority of the Courr of Appenl erred in reversing 
the decision of the rrial judge. The appeal should 
be 1dlo,ved with custs. The decision of the Con rt of 
Appeal of British Columbia should be set aside and 
tile decision of lhe t1·ial judge restored. 

,\ppeul a!/011wl ,vith rosis. 

Solicitors for the appd!allt: Do110t'at1 & 
ro111p,111y, Vancouver. 

Soliritors fi1r the respondent Jn11 ll11gh 
MrD01 1ga/l: Forsrrom Jnck~:011. Viinco11w•1: 

Solicitors for tile respondrnt The Order of the 
Ohltltes cf 1''1ory li11111a<·l!/a,e in th!:' Province ({ 
Bri11'.1·h Col11111bia: Manwlay lvlcCu/1, Vi1nc0111•;'r. 

Solicitor fc>r ihe respcmdeni Her ivfojesiy the 
Q11et'n in Right c,d' Canada: i\liorney General 1f 
Canado. Toronto. 

que le juge dnil'c !enir des propos peu flattcms sur le 
t~1noin ()r~ }e juge Vt)udra peu1-0tre ~pargner fl raccust'.:, 
qui a ti:moigne pour nier k crimt", lei lwntc: tk: subir des 
con1tT1=ent;lih.~~ nCgatifs sur son con1porle1ncnL en plus 
u~ Ci..~lk~ dt..>: voir son tCrnoignagc ~carte el d'C1 re declare. 
coupctbk. Brd. !'appreciation de la eredioilite est on 
exercice difficile et de!i,:at qui ne se prete pa, toujours 
i, lme . .!11oncialio11 compfete el pr6cise. [par. 49l 

De memt", les motifs ue sont pas insuffis:rnts parce 
qne, avcc le reec1l, on peut dire gu'ils nc sont pas 
aussi clairs et exha11stifo qu'ils auraient pn l'etre. 

I!()[] La juge Rowles a conclu yue les motifs de 
l:.i juge du proces expli4uuient Jes raisons pour Jes-
4ue!les elle uvait condu que EH. avait etc agresse 
sexueilemen! par l\-1. NkDougall. Je convjens ave.c 
t'lle quc !es motifs de la juge du pnll:es etaient std~ 
fisants. 

IV. Conclusion 

[l02l En tome deference, jc :rnis d'avis qne les 
_1ugcs mnjoritaircs de la Com tfoppel ont eu ton 
d\mmder In decision de ia juge du proces. I .c pour
voi est accueilli avec dcpcns. La decision de la Cour 
t.!'appcl de la Colomhie-Britannique est annnlec, ct 
ccllc de Ja jugc du pioces I etablie. 

Po11rvoi ai:cileilli avec dep<'ns. 

Proc1ff,'11.rs de/ 'appelan!: Donov{m & Company. 
\lunco11Per. 

Froclll'l'l1rs de l'intim! Ian Hu.gh McOo//gall: 
Forstrom Jackson. Vancouver. 

Proc11re1irs de l'imirm! [fie Ordero/tlw Oh/ates 
of 1'Ytory lrnmac11lmf' in thf' Province of Brilish 
Columbia: i'vlaccw!ay McColl. Vm1.c011Fer. 

f'roc11re1ff dr> /'intimie S,1 Majeste la Reine d11 
duf du Ci1iwd11 : Pron1rP11r glniml di! Canada, 
Toronto. 
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The Commissioner of Official 
Languages Appellant/Respondent on 
cross-oppeal 

Robert Lavigne Responde111/Appellant 011 

cross-appeal 

and 

The Privacy Commissioner of 
Canada Intervenfr 

lNt>EXED AS: L,WIGNE v. CANAl)A (OH'IC'E Of' THE 

COMMISSIONER OF On·tclAL LANGUAGES') 

Neutral citation: 2002 SCC 53. 

File N,J.: 28188. 

2002: .lam,my 17: 2002: June 20. 

Prt~senl: McLichlin CJ. and L·Heureux"Dube. Gonthier. 
lacobu.:ci, Major. Bastarache, Binnie. Arbour mid 
LcBcl JJ. 

ON APPEAL FROM THE FEDERAL COURT OF 
APPEAL 

Privacy-·- Access w p(irsona! i11/cm11a1ion - Ercep
Jions -RiRIII of access unda Privacy Ac! !o i1(f'omuitio11 

collected in private i11 i11vesfigatiou cond11cred u11Jer 
qi./icial l..,.mg11ages Act - Commissioner rJj' O(/icial J,1m
f!IIL1gc·.,· disclo~ing w co111p/aimml 011/y purl u,i pnso11ai 
infurmali<m cmtr:<'01illf! him obtained d11ri11g invt!.stiga
rion --- Wherher ,'xception ro right c:f accr.1,~ prr>vidcdfi>r 
in .1·. 2211 J(b) (f Priwicy 1kt applies w Co11w1i.1·.1i,mer'.1· 
im:esfigariont that hm·l' conduiled - ff so, wheihcr 
Commissioner fi115 es!ablished t/ror discio.rnre 1fp1irsom1/ 
i,y'brmalion requesled could reasonablv L>e exp!:Cft!d 
to be i,~juriou.,· to conduc1 r.d invesri.gations - \Vheihcr 
requesrfor disclosure made wider Prirncv Act ,:an coFer 

i11fi1mwtio11 other than personal i1ifi,mw1io11 • - Privacy 
Act. R.S.C. !985, c. P-2i . . 1,1. /2(/), 22, 47 -- qf.)icial 
fonxuages .4( I, R.S. C. 1985. 1. 31 ( 41h Supp.). ,s. 60. 72. 
73. 
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Le Commissaire aux langues 
ot'fidelles Appelant/inti111e au pourvoi incidem 

C. 

Robert Lavigne lntime!Appdant au pourvoi 
incident 

ct 

Le Commissairc a la protection de la vie 
privee du Canada lntervenant 

.RtPERTORlE : LAVIGNE c, CANADA (COi'til\fISSARIAl' 

Al/X LA.NGl.'ES QF}'JCIELLES) 

Reference neutre : 2002 CSC 53; 

N" tlu greffe : 28188. 

2()()2 : 17 jallviet: ;2002 : 2(1 juin. 

Pre~enls : Le juge en chef ivkLachlin d les ,iuge, 
L'Heureux-Dube. Gonthier.. laClibucci, Major. 
Ba~tarache, Binnie. Arbour el LeBel. 

EN APPEL DE LA COUR D' APPEL FEDE RA LE 

Remcigm'll!<'nts personnels - Acces au;,; re11seig,1;,-
111t'11ts perso1111el.'i ~ E.r,c£0pticms - Droii d 'acces ei: \'ertu 
de la Loi sui' hi protedian ,le~· renseig11eme11ls pers,111-
nd.1 ,11Lr rt:J1sci_~11e111e11ts recueil/i.)· sous le scew, de la 
confidentialite duns iwc e11quiite 111e11ie en 11pplit:atio11 
dr! hi U)i )')Ir !es laugut!.\' o{ficii'l/es ,--- Cmmnissairc aax 
lrmgm!s ajfi('ielles comm11niquanl en partie seufornenl ,w 
plaig1um1 /cs rensei_~11,m1ents personnels le c011ce1111.111i 
obt<'Jlll!i lor.1 de /'.enqr1ete - L'exaptio11 au clmir d'ac
dJs prevw i't fart. 22( l)bJ de /µ Lpi .mr la pmtectio/1 
des renseig11eme1tls personnels s'appli4i1e-t-i!lle aifr 

n1quetes du Conmli,1.1t1ire qui S(l/JT termini'es? - Dam 
/ ',1(finnalive, le Cc>mmi.1.mire a+il 1-eussi (t i'((1/:>/ir que 
In dirnlgutimi des re11.1·eignemi,irts pci-,i'<Nit1els Jeuw11di's 
ri~qflait vruisn11l>/ahleme111 de 1111.ite au dlroule111e11t de 
.\e.s e11qufh1.r? - [!ne <iemande de con,,n1t11i(·ation. foitt! 
en ve11u de la Loi sur !a prmeclion des rensdg11e111e111s 
perso1mels ,,nu-die 1·isa des re11scignemt·11.ts outres 
q11c per.sonnels:' - Loi sur h1 pm!ecticm Jes rc11.l'eig;rc" 
111cntJ person11cis, IAR,C. 1985. ell. P-21, art. 12( !). 22, 
47 - -Loi .rnr !es lanr;ues rijjicielles. L.N. C. I 985, ch. 3 I 
(4" suppi./. arl. 60, 72. 73. 
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<?t;~ciul hm,2,u.ugcs - Crin!pli;inrs 1.u1J ii'Wt:.~!ig(i

!i,Jns - Prii'!l!l' na!urt' (d° invcJrigatio1,•., c:ondrwted 
hy Com,nissi,,:•ner of ql{i1 iul Lunguuge~ - i.rU(;n?Ui

tion ubfaincd In it11 1estigotiuns , oil<Yted in pri1 cJJe -
Con1plainnni ,nuking reques1~ under Privacy A.cl (or 
disc·hJsU1T o( persona! iil(onnation culiccted in (ii<~s on 
(·onrphtints °J1(~ had ,nod~ to C,.>1nin/.,.,ioncr c~F .0.!}h·ia! 
/_H"nguages - Rec•oncili{ffion ,~f Prhuc_Y Ac! 11 ilh CoJ11-
1nissioHcr's. r(rJ1110 keep hwe,uigar/un.) coi1Jidei!riol auJ 
prii-me --- Pri,ft<:)' Au, R-S.C. i985, , . P-2 !, ss. 12! Jj, 
221 47 -- q7.{icio! Li111gua,~es Act.. R.S.C. /lJ85. t 3,i (.:J.lh 
' 11/1/J.), s,,. 60, 72 73. 

Th,: respondent. a federal publiL' ,;,'.ryant. iiletl com
plaint, with the Commi,siom:r of OHicial Langu;ig.es 
(''COL") allcgi11g that hi~ riglns in t'lcSf'Ct'l of language 
of w01k, anJ c·mploy1m·nt <111d promc:tion opponunitie,. 
h·i1d tx'L~11 viol.::n.ed. ln conducting their i11v1.:~~tigation the 
im'c,tigalors working; for the Of1icc ,,f the Cou11ni,sio'lcr 
,,f 0/'i-icial Latiguage, ("OC:Ol..'') e11eou11tereJ problems 
be.cm1se certain t.·n1pll1yeC's ,vere reluL'tant to gi\'e inf<.l!'"·· 
m,Ltirn1, i'c,iring rcpri:,ab by the rc,punJcnL ·n1e investi
gaL01;). gave J.ssuranccs rhac the int.:.~rv)ews wnuJd rcn1aln 
cunlidenti.ll within 1he limits pr,'..,cribeJ by 1h,'. Ofiici,;i/ 
u111.~11<1,~cs A< i ('"OLA''), The inve,tigution report con
cluded that the rnmplaint;; wc,-c well founded and sub
rni1teJ recmrnnendations to lhe Depar1m<?111 concerned. 
which agreed to imple111c1111he111. 

\Vhilc thos~ pro~·eeJ.ings \Vere going on~ ill~ rcspor1J
etn m:ide a request i:ll the COL, under s, 12 of the PriFru \ 
Ad l"'PA''). fc,rdisdosw·e oflhe personnl infonn.1rion con
tained in 1hc files on the nimpbint.s he had mack. A ,:oµy 
nf this infnrmntion was sent to the rc,pondenL except for 
the portions which were withbehl under the e.\l·mption 
st'! il(tt in s. 22('1 )(/,) PA . -niat provision gives rJ1e COL 
the puwer m refuse ac:cess ,o infornrnliun 1equeskd '·the 
di,closure of which could re,·L,(111ably be cx1x:-.:ted r,, be 
injuriou;, lo . . . lhe. rnnduel of lawful invcstip1tions''. 
Several other i-equc,sts by the n:spnndcnl wer(' rei\isecl. 
He likd a rnrnpbint with \he Privaq Com1ni,sior.cr 
(''PC"J and following n process ot' rnedi,Hion, ,1 munber 
c,f witnesse, who had llt'en quc~tionc•J ~grt'cJ It• a c-.1py 
cJt· the p~r~on:.d infonnaljon contriined in the 11010s t1f 

!he OCOl. invcsrig,1turs being given lo the' re,ponJenI 
Tlie PC rukd lh:1t Lhc personal i111'orm:1tion mn,ained in 
the k<limony of the ,,tiler people ques!ioneJ, for which 
consent to di,clo,ure bad nc,t been obrnined, had been 
propcrJy ex.empled f:J ,)r.) d!sr..."ln:-,jurc u1H.i.:.~J s. ·221 i )( b) PA 
Th~ rc:-;pondent the11 brought an HppJjciltil."m fo1 fu:.l!cial 
1cv)ew rif the COL\. dct:"isic,n refu.;.,ing h'l cfrsclose the~ 

l ..1mgN~J (~/[!,:/('!/es --- P!uin!es el e1u1uJte!J -- Secret 
des enqut'tes nn--1i CeL\ per le c·o,,nni.\saitc aux f{INJ;lles 

,~t,Jicitf/cs· - Re1!.H!i~ne;i1cntJ ub!etn1.,· lur.<, des enquE!eJ 
recue/Uis SOIL\ le .s,.:eau de l,;- co11:/identiolil(; - J)erna11de 
d'un plui.gtHllit t'JI u.~rtu dtt hi Loi sur la proiection d~s 
re;ucignen;entr 1)(:rso11nei., pout" obtenir la divulga-
1io11 dt:"s rt'JJ51. 1 i_~nt'n1cn!s personnel.s 1't.Y'1tci!lis dans /es 
dossie>t5 dc!s plaintes qu ·;; dw.rir dt;po.w!e., aupn?s du 
ConunissLfin: aux langucs t~fficieiles -- -· Conciiialion de 
!a l..oi rni· !o proreui011 des re11scign.:me1l/s per.wm:els er 
/(' droir du Connnissoire de Jnuinltnir co,~,tidt~nticlles et 
secrerc1 i<'.1' ew;ue/es - Loi ,mt la profe,'tion des re11sl'i
g11e1ncnis personnel.!. L.N..C. JY85, c/J. P-21. art. 12(}.JJ 
22, 47 - l.,1i .,w re,, lm1gues ofjiciel/e.1. L.R.C. 1985, ell. 
3 l (,Jl' vu,npt. ), art 60., 72. 73. 

L'inti.mc. un fonctionnJire feder;ii, depose auprcs 
du Conunis,aue aux \angues ot'ficiclles («CLO») 
des plaink~s ,11JCguant \'ioJation de· ;.;es droits touchant 
1n kllgue de trnvail d Jes pcs~tbililcs d·emploi d de 
promolion. Au c<:>ur, de leur en4uete. le~ enqucteurs du 
Commissariat aux hmgues ot'fi(-idk, se heurtem i\ des 
diniculre, puis4uc. naignam des repre,ai)les de la pun 
de l'intirne, certai11~ employes he,itent i\ fournir des ren
s.;igi1"mrnh. Les enqueteur, donnent J'u,surJnce q1te ks 
cntrev11<'.S demeurnunt cnn11ckntielks claris !es limite:,; 
prevuc., par la Loi .rnr ie:i- 1<mi1.;e1 r((fi ciel/es ( ,, LLO ·,, ). 
Le rapport d'l"!ll[ll~le rnndut au hien-fonde des plaintes. 
ct fait des reCc)rn;n:1nJa,.ions au rninisti!re vise, lequel 
convient d'y donner suite, 

Pnra.lle.le1nenr h ct~s pwc~dures, 1· inli!lle pre!knte au 
CLO, en venu cle i'm-t. 1:2 de la Loi .rnr Ju pmrectior, de,· 
rl!n.rnign(·menis pcrsmme!s. h LPRP ,,). une dernnnde de 
n1rnmunkaticin Jes rrnseigncments personnels contenus 
ckrns ie, dossiers dc>~ plaintcs gu'il avail dt'posfos. U11e 
L'Opic <le- ce.~ r,~nseig.nen1t·nt~ c~t cnvoyCe- a rinti111C, sauf 
k, pn.rties retenues en raison de l'exdusion prevue i\ 
l'«l. 22( Jib) LPRP. Cet'.e ,di,position confere ttll CLO le 
p,,u1·oir Je rei°LL,er J'acc~, aux renseignemen!s deman
de, si ,, la divuigation risquerait vraisemhlnblement 
de nuire [ ... [ au deroulernent d'enquetes licite, ,, . 
Plu.,ieurs ,1utn·s de1rnmd,~s de 1 'intime sont rcfusees. 11 
depose une plninte aupres du Ci>rnmi,sai1e-i1 k1 protection 
Je la vie privt'c (,, CPVI' ,;! et a la suite d'un pron:sssu, 
Je IDL~dirilion. pJu~.icurs tCn1oins Jnterrogt',\ <.:onsc'ntent a 
ce que J' 1 nti rnt obti~nne unr~ c"Jpie des re·nseigncn1ent$. 
personnels c0n1emi:; dan, k, not,:s des enqu~teurs du 
Cornmi,sarim ,1t1x hmgues officklks. Le CPVP statL1e 
que, /; ckfaut du cunscn\crnent des ,1utres per~onn~, 
lnlcrrogCe~~. Jes 1-rn:;,eignerr1~nL~ persc)nnels contenus 
d.ins kur:; timl)ignages trvai{"nt etc'. t..~xchls U bon clroit 
ck la ..:cmmllt1tcation en vcrtu de !'al. 22( l ih) LPRP. 
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infonuation rcquc-;,,lcd, 'The lh.sputc rd:itcs in 1he ~-r~rson~I 
infonnation c:onL·~rning die re:-,p .. )nJenl H.S well as non
per,on,.d inform,1Li('ll ;;onlained in the intervi,·w 1101e, of 
the OCOL investigator:, . In ill<' ca~c of Lhe per;,onal inl°clr-
11wtion. tbc n:.·.spotH.1~~J.ll·s 1·equcsl 1elatc,'j only to the notes 
of lhc interview wilh his ~uper1·i,or·. The F~derai Court. 
Triai Di;-ision ()rde1 ed di~ci,:1,ure of !he personal infor
mation requested by the re,poncknt. Tiie respondent wa~ 
denied di,,:lo,ure of the non-persorrni information. Th~ 
Federa.i Cou11 of Appe:.il af!Jrmed that dcei~ion. ·me issue 
e>n the main appeal i, whether. rursuant Ills, 22! l)t/JJ PA, 
Jisclosun.• of the personal infonnalion regue,ted by the 
respondent c,,uld reasonably b1e expe<.:tt>d to be injurious 
to the condnct of lawful inve,tigations by Lhe COL The;, 
issu<! un the c:ross-appeai is whether Lhe respondent is 
entitled to information other th:1n personal informntion. 

Held: The main appeJI and lbe cTos~-J.ppcJ.l should be 
di,mi,~c'.d. 

This <.:a,e concern, (he upplicatio11 of the OL\ and the 
PA in rnlalion to each other. The pnwi,ions at issue mu5t 
therefo1e be reconciled and rc'.ad logerhe1. PU1liament has 
made it plain th.it the PA applies to the OCOL. However. 
the PA. inc\uJing the µowei provided ins. 22( J )(hJ. rnu_sl 
be applied tP tlw OCOL in u manner comi~t,·nl \~ith the 
()bjective of the OLA of prom(Hing .:quality ,,f status of 
tile two official languages of Canada and gu.,ranteeing 
mino1ily language &roLtps lhe right to u,e th.:: language 
ot' lh.::ir choice within federal institutions <inJ with rhe 
unique context in which the COL's invc~lignlions. the 
private and confidential nature ur which is imp01tant, 
,u-e rnnducrcd. The pJt1icipation of wi1m:s,cs and com
pluinanl, is central lo iJK effectiveness of the Acr. If 
Parliament h.id nol enuctecl the _provi,.ions requiring that 
inYestigalit,ns be conducted in private and be kept con
iiJ1enr.ial to protect 1h1em, it might have been difficult to 
achieve the obiective~ of the OLA. This confidentiality is 
1101 ab$o]ute. h-oweve1. given the limits impo;ccd by ss. ·72. 
7.'l and 74 OLA anJ the PA. \Vhcn a request for disdosure 
orinforrnatio11 is made under the PA. lhe COL may refust'! 
acrnss to Lhe infom1alion 1cqucstl>d under s. 22( I l(hl PA. 
That prol'ision allows tl1e exception to disc!osme to be 
used once un investigati,m is m·er. Neither the definition 
c)f the worJ "i11vestig,1tion" ill ,;_ 22(3) nor the wording 
of ~- 22\ 1 j(i;') si1011ld be interpreted ns re:;1ricting the 
,cope ot' l11e worJ "in\·estigation·• to investigations thai 
;uc underwny. tho,c thJt Jr\' about lO comm.-:nee or spe
cifi.c inwstigation,,. Tl1cre i, therefore no _ju~tilication for 
limiting the srnpe of that pro\'ision. The: non-di~r.:losun: 
ofpa,om1] inl"()nnation prnvideJ ins. 22( l )(h!. however. 
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L'intimc intcnte ;ilors un recuur, rn re-vision judiciai1c 
de la decision du CLO Jui rcfu,ant la e,1nn11u11ic:atiuu Jc:., 
rc:meignements de111u11Jis. LJ conles1ution vise ks rc'n
seignemcnts personnel;, .::onct'.nlalnl I' inlime ainsi que lcs 
rcnsc-ignctnents non persnnncls conknus dans les nolcs 
J'entrevuic: de~ enque.teurs du Commissariat atJx langues 
officie!les. En ce qui c,,nc;:>rnc les renseigncrnents per
sonnels, la Jemande de I' inti1n.S ne portc que sur le$ nores 
relatives f1 J'entrevue de ~a supcni:.;enre, La Section ,k 
premiere instance de la Cour lederale orJutrnc la divul
g~lion de, rcns.-:ignement~ pe1.,onnels dem.1nJes par l'in
timc. Pour ec qni e~t de J'information non persorn1ellc, 
elle Jui e,t rdusee. La Cour ,J'appt!l reJfr,ile conlirnic 
cett:.: decision. Le pm1rvoi principnl vise i\ detl'1111iner ,i. 
aux knne~ <le J'al. 22( 1 )/;) LPRP. h, divulgaliu11 ds:s ren
seignemeins personnel, den1~nue.s par l'inlirne risqueraii 
1"Jaisemblablem.:111 de nuire. -au dt'roulcmcnt <l'enquetes 
licites memics par le CLO. Le pourvoi im:ident :,oule.ve la 
question de savoir si l'·intime adroit ,mx rcnsci_gn<:lments 
autres que personnels. 

An~?r ; Le pourvoi principal et le pourvoi inci.dent ~om 
1ejele$. 

Le litige portc sur l'npplicaticrn Je la LLO e.t (k: la 
LPRP en regard J'L111e de 1·autre. Le~ disposition, en 
jeu doivent done ctre conciliee, et lues t'n,emble. Le 
Jegislatt:m a en effet ch:ircmcnt indiq11e que la LPRP 
s'appEyue au Commi:,.o;ariat am IJngLtes officfrlle,. Ccttc 
application, y compri, l'exercict'. Ju pouvoir prevu ii l'al. 
22( \.)/j) LPRP, doit se faire cepend,1nt Jans k respect des 
ohjectif, J¢ la LLO de 1>1\1mouvoir le statut d. i:g:aliie 
Jc,, deux langues pflkie!le,, au C.inada ct d'a;,,urer aux 
minorites linguistiqnes le dwil J\1tiliser la langue de leur 
choix au sein de,s institutic,ns federale~, et du come.\k 
pm1iculier Jes enque\es Ju CLO, done le caracti':re secret 
et rnntidentid est un clement important. La participation 
des tCilK'ins et des plaignants e$t au t:t-i:ur meme de J'ef
ticacite de la loi. Si le legislateur n·avait pas prevu d1e 
dispositions imposirnt le secret et In contidernialite pour 
Jes proteger, ks ob_jectif s lfo la LLO pourraient c.lifficilc
ment etre atteints. Cette c,>ntidentialite n 'est loutefoi~ pus 
absolue vu Jes limites impnsecs par lb art. n. 73 et 74 
LLO ct Ja LPRP. Lor~ d"unc dcma11ck d.e communic:,tion 
cle renseignements en vertu de lu LPRP. k CLO pcul 
refuser I' acces aux renseignement, demande, rn vcriu 
de J'al. 22(1)hJ LPRP. Cette disposition permet d'invo
qucr l'exdusicm pour ce qui est de la d.ivulg:ation unc 
fois l'cnquetc close. Ni la definition du mot'-' enquJ,tt; ,, 
apparnis~ant au par. 22(_3) ni le Iibelle de l'al. 22(1 )ii) ne 
Joivent s'inkrpreier comme res11:eignU11l la ponce du 
mc1t <f enquEte l) aux ~colc~ enquetes c.n cour~: ~ celks. 
sur le point de commcm.:er ou encore it des cnquek':< 
prfrises. ll n· .:st done p,ts justiti~ de limiter la p<Xtce dt: 
cette disposition. La non-Jiyu!gtiLi<.lJJ de, ren~eigllemenh 
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i, autho1i1.ed ,inlv where di,cklst1rc '·couid rca,onah\\• h~ 
exp\~Ctt'J:· lube in_jmious lo in\'t'stigation\. There 1;uisr 
be a dear and direct ·..:onn~c1ion hct\Ve;:"11 the Ji.~L·lusure 
uf spt~citic infonnatlol! ~1nJ t..he: injury tlHH i~ alleged. 
The sole nhjcctivc ,,f non-disclo.~u.-c mus! nm be 10 
r.-,cil.it,\tc the- work of the b,,dy in quc~1i,,n: there 11m~t 
be professional expaicnc~ rlrnc ju~tilies non-disclosu1~. 
(.\,nfiJ~ntiality of p.:rs,1rrnl i11forn1a,ion rnu,1 only be prn
lccted where ju,1jfied by the fo,:ts ,md iis purpose mu,t be 
to enhJnce comrliance with the law. A refusal to en.,ure 
..:onfidentiality may sometime, creak difficul\ies ,·or the 
investigators. but may also pm mote frankness Jlld proteci 
the in1egrity of th<' inve~tiga1ion proces,. The COL has an 
oblig,nion to be ~ensitiv<" t,> the Jiffcrences in siruations. 
nnd he must excn:i,e his discretion accllrdingly. 

Iii rhi~ case. it ,,annot rca,:0nJbly be concluded from 
rhe cor.;s statements that llisdo3ure of the imcrvicw 
nol<'s th~H are ;he rnhject <>f the judicial review applica
liotl .:ouhl reasonably be e:-;p<'cted to bc: injurious t(, the 
umducl of his fotnr,~ investiptions. The COi. ha, not 
established. ns required hy s. +7 PA. that his discrcri@ 
was properly cxcici;;e,l. His de-,isi,,n must be h,L,ed l>n 

real gmumh that ,,re cunnc,ctcd lo tl1e ,pecitk c..1se in 
issi;c, The evidence iile.d bv the COL .shows i11,te,1d 
tlHtl his decisic)n n,,t 10 di,c·lose the personal infonna
tion re41JeskJ wa, hased on lhe foci that lhe person 
interviewed h,,cl not C<>nsc11wd to <iisdosme. and doe, 
nm est,,bli,11 wh~t ri,k of i11j11ry 1,:1 his im•e,aigatiom; 
the h1ltcr migbt cause . Ra.tht1' thw1 ~howing the harmful 
(onscquenccs of tli!')t:Ju·~ing the inlervieu,· notes nn future 
investigations~ an ~!tt..:~n1pt ·,\.as Lnadc- tll prove. generally. 
that if inve,;Ligation, were 1w1 coniiJcmial th is could 
rnrnpromise their rnndud, wiiholll est:1b]ishing specific 
circumstances from which il rnuld rc:·,,,;onablv be con
cl11Jed thal di,clo~ure c<1tdd he expected ICI be.iniuri(lus. 
Even if permis~ion i, gi,en lo disclose !he interview 
notes in this cast>. thal still rlrn:., not mean that access to 
pcr,onal information m11,1 alw,,y, lx: gi,en It wi!I >-tiil be 
possible for invesri_gatit>n, t,, be confidcnti~ and private. 
but the right to c.:onlidenliJliLy :111,1 privac·y will be qt1ali
fied by the limit:1tion .; irnpos:!d by lht! PA anu the OLA. 
The COL 1nnst exeicis~ his di~crclion based on ihe f,1cr, 
of Cil<.:'h sp~clfi~ cas~. Ir. this Ci.1~.!. !h(' COL hn:-: 1iot "hl'\Vn 

thac it is rensonahk to rnainlain conlidcntialicy. 

Wiih re.sptcr 10 th:: CTo, , -appe,LI. ihe rt-spondem 
cannot ob1ain di~clo:Sun::: 1.d int~,nrn.Hion <.}tber Lhan ret
son(ll infonnat}.on since h1 :; n::qu~:'.-l is based (\n s. ] 2!_ l J 

PA, \\hich pnJ\'i(k;;;. !lrnl only per~onal infonna1lon nwy 
b..,· Ji~clo~<-~d. 

Cases Cit~d 

Rcl'crretl t,J: ConC!dt1 r /nf{JnHOr!·on C ·o,nrni,\sionn) t,: 

(\oiada (/Jnn;igrotion (iYid {(eJltgt·e No,nd} (Jl)~17J, 1;~0 

per,onncJ, p1\'VLI<' al' al. 22( 1 Jh) n 'est routefois a1Horisee 
ytit'. ,;' il c·xislc- un ri.,que ,< \' 1•ai~0mhlable ,·, quc: l,1 divul
grnion nui,t: :i l'engucte. Il faut qu'iJ y ait un iicll dai1 et 
Jirecr enue Ja divulgatillr: cl ' une infonnution doru1ce ct le 
pr~judic.:- allcgue. Ca non-divulgatiori ne doit pas avoir 
pour ~cui ohjcctif de fo(iliter le travail dt! l'orgarii~mc 
en question et doit ~e j11~1ifier par un vecu profos;i,1nncl. 
La rnn[idcmialile des remc>igntrnenr;; personnel~ ne doit 
Etre protcgce que lorsquc le, foils le justifient et doir avoir 
pour but de favoi:iscr le respect de la Joi. Le refus d'as
,ur.::1 la conficientialit.e pcut ~iarfois ci•eer de~ difticulte:; 
au;,; enqueleurs. mai, peut Hussi inciter ii la fr:.inchise et 
proteg<"r l'inlegrit~ du processus d;_enqu~k- Le CLO a 
I' t,h'lige1tion d' ~tre sensible aux differences de situations 
<:'t ii doit actualiser l'app!icmion de ~on pouvoir. 

En l'cspecl! , ks affirm:itions du CLO ne permettent 
pa;, ruirnnnahk111c;1Jt d<' c(lndt1r<' que la divulgmiun des 
notes d"entrevne vise'es par le recours en revision judi
eiaire risqut'rail vrn.isembiablement de nuire ?i se,: enque
tes future,. Le CLO n'a pas foit In preuve, comrne !e 
prevoit l'an. 47 LPRP. du bien-fonck' de l' exercice de son 
pouvoir di,cretionnaire. Sa decision flo-it etr.: basee sur 
de~ 11101ifs reds er lies Ull C.::JS prfris ii l'ctrn.k. La prcuve 
deposee par le CLO Jernontre plut6t quc ,a decision de 
ne pll, dirnlguer k~ renseignements persormels <leman
des s'appuie sur !\tr:i,ence de C()hsentement i\ la divulga
tion d<'.' la pi:rsonne intervii:w.£e et n' t5tablit pas le rbque 
cle prejudice que cdle-ci pourrait causer i1 se, enquetes. 
Au lieu de dcmontn!J ks cons,:quenccs nefo,1es de la 
divulg:ition tks noies d' entrevue sur ks enquete, futures. 
on :1 tente de faire un,' preuve gentirak que rabsence de 
conlidcnti.tlit~ des ei1quetli!s dsq11ernit Je comp1,,mt'ttre 
km bonne marehe. sans etablir des e.irconstances partitu
liere~ perme11:111t de condure rai,mui.'tblement o 1u \Tai
scmblance du prejudice. Or, l'autorisation de divulgut!r 
les n,1tes J' en1rcvue Jan~ ce cas-ci ne veut pa, dire pour 
a11tant que le,; rense-ignement~ personnch soi,:nt toujours 
acct·,siblc.,. La confiJeJJtialite ct le caractere secret des 
enqL10tc, scront encore possibles, mai~ J.e clroit ~ la conti.
deniinlite et au sec1et est nuance pru !cs limlte, imposfrs 
par la LPRP el In LLO. Le CLO doit exerctr son pouvoir 
disrnEtinnnairt en function di' chaque <;3~ KpfriHque. En 
J'cspece. k CLO 11'a pas denmntre qu'il est r<1i~onn,ah.le 
de 111uir.tcn1r la ..:.·ontiJentlalitC. 

Quam .it1 porcrvoi inci(knt. l'incime ne pell! ,.,htenir 
la Jivulg~1tion d·i11forrna11ons nntres que de~ I'enseigne
menh pe;·,onnels puisql!e sa deni,1n<lc c~t fondee ,rnr le 
p3r. l 2( I l l.PRP qui prevoit que S<"ul, les ren,eignements 
persrnuw.h penvt"nl etre communiqtu::s. 

,Jurisprudt>n(:e 

A n-ets mcntionncs : Canori<, ( Co1111,1i.1~t1ire 11 I 'ir1-
fonunrior.,1 c. Canudu (Co,n,nissh·,n drr f 'i,,m,igration 
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Sheppard, Claud.: -Arrnand. The Law u( l.ung1wg,.·.1· in 
Cwurda. Study No. IO or rht: Rtiyal Commis,,ion on 
Bilingu~li,;m ,1nu Bicultu1,;!i,m. Ottawa: ln1,,1mation 
Ca.irnda. J(J7j . 

\V,1de. Sii \Villi:im. Adminisrr111it•~ l.,(_1i.·. 8th ed. by Sir 
William Wade and Chri,topher Forsyth. Nt!\'. York: 
Oxfor·d l:nivnsity Pre". 2l)llll. 

APPEAL and CROSS-APPEAL from a jmlg
menl of the Fetkral Coun of Appeal (2000), 261 
N.R. 19. [2000! F.C..I. No. J412 (QL), affirming 
a decision ot· the Trial Divi,i(in ( 1998). 157 FT.R. 
JS. i 1998] FC.J. No. 1527 1.QL). Appeal and cross
appeal dismissed. 

Barbara A. Md1m1,·. Q. C., .lolwne Tre111/Jlay and 
Gre~orv S. Tz.emenokis. for the appt'llant/rcspondent 
nn 1he cross-appeal. 

Robt!ri Lavig;:f!, on l1is own belrnlf. 

Dougo!d E. Brown and St1Ten Welchner. for the 
jntervene.r. 

Engli,~h ,·ersion of the judgmelll of the Court 
deiivered by 

CiONTillER l --

], lntroduc1ion 

This case involves the application of the ()J.Jicial 
V.ingaage.1· Ao, R.S.C. 1985. c. 11 14th Supp.), and 
the Prii'llcyAct. R.S.C. 1985. c. P-21. in relation tn 
each nthe1·, ,rnd at i~~ue is the 1ight of acce% roper
sonal information collectt'd in private in an investi
gatit111 n1ndut'ted undL'r the qfjicial Lang11ages Acr. 
l\-tore precisely, Wt'. must decide whether disclo
.~ urc ,if tlie personal iriformaiiou requcsled hy the 
re:,;p,)l]dem could reasnnably be expected to be inju
riom to 1h<:' conduct of lawful inwstigations by the 
Cnmmi~,;ioner of Official Language~. 

IL Facr, 

Tile rcspontknl. Robert Lwigne. worked in 
the Montn'.al of/ice ur the Department of National 

Sheppard, qaude-Arm;md. Th,· Luw 1!( L1111g!1<1ges i11 
Canada. Etuck n° l0 de Ja Commis~ion royak d'en-· 
quelt' ,ur It bilinguisrm· el le bkul1urnlisme .. OltJwa : 
Information Cmada. 197 J. 

Wade, Sir William. Admi:1i'stn.11i1'i' Lan·. 8th eel. by Sir 
\Villiam Wade and Christophi:,r Forsyth. New York : 
Oxfllrrl Univei".~ity Press. :WOO. 

POURVOI PRINCIPAL et POURVOf lNCl
DENT contre un arret de la Cour d'appd federale 
{2000), 261 N.R. 19; [2000] A.C.F. n° 1412 (QL). 
qui a tonfitme une dfrision de la Section de pre
miere inl-tance (]998). 157 ET.R. 15, [1998] A.C.F 
n° 1527 (QL). Pourvoi principal et pomv(Ji incident 
rejetes. 

Barbaro A. J'vfclsaac, c.r,, Jofume Trn,nblay et 
Gregv,y S. Tz.emenaki.1, pour l'appclant/intime au 
polirvoi incident. 

Roberr l.xll-'igne.; en personne. 

Dougald E. Bro,,.>n et Steven Welch1ie1', p<)ur l'in
tervenant. 

Le jug~ment de la Cour a ete rendu pai' 

LE JUC.E GoN1 HIER -

I. )nrrodllction 

Le litige porte sur rapplication de la Loi sur !es 
lllll8U(!..\ (l}}icielles, Ute. l 985. ch, 31 (4C suppL). 
et de la Loi sur Iii pmtectiOll des re11sl1(~nements 
pi!rS'of11iel.L L.R.C. 1985. ch. P0 21, eil regard !'tine 
de l'autre et vise 1c druit d'ai:ces aux renseigrie
ments personnels recueillis sous le :;ccau de la confi
dentialite <lans une enquete menee sous .le regime de 
la Loi .rnr /es lm1gues o_f)fr:ir:lfe}. Pins precisement 
il nous faut decider si la divulgation des renseigne
rnenls personnels clemundes par J'intimc risquerait 
vraisemhJablement de nuire au deroulement d'en
quctes licites menees par 1e Commissair:c aux lan
gues ofliciellcs. 

II. Les foits 

L'intime. Rohert Lavi~ne. travaillait nu bureau 
Lie Monlreal du ministere de la Sante nationale 
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Heaith and \Velfan' (now the Department of 
Human Resources Development Canada ("the 
Department")). Between November 1992 and March 
199J he tiled four complaints with the Commissioner 
or" Official Languages r'the Commissioner") alleg
ing that. his rights in respect of language of work, 
and employment and promotion opponunities, had 
been violated. The respondent complained that he 
had been forced to use French. 

ln the course of tl1eir i11Ve$tigation, the investiga
tors working for the Office of the Commissioner of 
Official L,rnguages questioned some 25 employees 
of the Depanment, including the respondent, his 
immediate supervisor and some of his co-workers, 
as well as managers and other .:'lllployees. T])e 
investigators encounten,·d problems in conducting 
their investigation because a number of Department 
employees were reluctant 10 give information. fear
ing reprisals by the respondent. ln those instances. 
lhe investigators explained the role and mandate of 
the Commissioner a~ an ombudsman, and the pri• 
vate nature of the inwstigations. They gave ::issur
ances that the interviews would remain confidential 
within the limits of ss. 72. 73 and 74 of the Officiol 
Languages Act. 

After the interviews were condocted, tht' inves
tigation repo1i concluded that the respondent's four 
complaints wt>re well founded and made Jive rec
ommendations to the Department. The Department 
did not question the Commissioner's findings. and 
agreed to implement the recommendations. 

Arter the Cornmi~sioner's report was submitted, 
the respondent applied to the Federal Court, Trial 
Divi.~ion for a remedy from the Department wider 
Part X of the C)tficial Languap,i!s Act, The Federal 
Court, being of the opinion that an application under 
that Pan is a proceeding de novo, based its decision 
on the evidence submitted in al'tidavit form, and not 
,m the evidence contained in the Commissioner's 
investigation files. The affidavits included those 
of France Doyon. Jacqueline Dube and Normand 
Charuaml. The rt'spondent had an opportunity to 
cross-examine the Department's witnesses, includ
ing Lhose illree individuals. but did not do so. 
On October 30. 1996. the Federal Court ( whose 
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et du f3kn-etre social (a pr~\Cnt le ministere du 
Devcloppcment des ressources hum~1incs Canada 
(-< le ministere ")). Entre novernbrt' 1992 et mars 
1993, ii a depose :mpri:·s du Commissa.irc aux lan
gues otfa:iel!es (<, le commissaire ,, J quatre rlaimcs 
alleguant violalion de ~es droits 1ouchan1 la langue 
de travail et Jes possihil!tes cremplui et de promo
ti()n. L' in time se plaignait er etre force d. miliser k 
frnn~ais. 

Dans le cadre de leur enqucte. le.~ rnqueteurs du 
Commissariat aux langue\ ofticielle~ interrogcm 
qt1elque 25 ernploy~s clu rninisterc<, y compris 1 ·in
time, s:i ~uperviseure immediate et quelques-uns de 
ses collegucs de travail ainsi que des geslionnaires 
et d. autres employes. Les cnqueteurs se beurlent a 
des difficulte~ au cour~ de leur enquete, rm-cc qu'un 
certain nombre d'empjoycs du rninistere sont reti
ccms a fonmir de~ re11seignt'.rnents . uaignant des 
represailles de la pru1 de l'intimc. Les enqueteur~ 
expliquent <1lors k rc,k et la mis~ion du commis
saire a ti1rc c.rornbuc.bman et le caracfrre secrd Lies 
enquete,. Ils c.lonnent l'as~unrnce que ks entrcrnes 
demeureront confidentielle~ dan~ les Jimitt's des ,.irt. 
72, 73 el 74 de la Loi .rnr /e.1· im1g11e.1 ,~tficielles. 

A la suite des entrevucs, le rappo11 c.l'enquele 
c()rtclut au bien-fonde des quau·e plaintes de l'intime 
et fail cinq rec<nmmrndmions au ministere. Celui-ci 
nc met pas en doute Jes conclusions du commissaire 
et convient d"y donner suite. 

A la suite du rapport du comrnissaire. l'intimt 
s'adresse a la Section de premiere instance de la 
Cour federate pour obtenir reparation clu minisrere 
en vertu di:: la partie X dtc la Loi sur /es languc.1 
o}]iciellt'c\. Considernnt qu'une clemande en venu 
de cette partie est une pwcedure de ,wvo. la Cour 
federale fonclc ~a decision sur la preuvc par affidu
vits et noo sur la preuve contenue cli:ms Jes dossiers 
d'enquete du commi~suire. Panni le~ al'fidavits se 
trouvcnl ceux de Fr;rn;:;e Doyon .. hicquelinc Dube 
et Normand Chartrand. Lintime :wait la possibi
litt~ de n1t1tre-interroger les temoins du ministere. 
y compris ces trois personncs. ma1s nc s·cn est pas 
prevalu. L<c' 30 octobre 19%. la Cour 1·,ilerak I dom 

(-; 
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Liecision w::i~ aflirml'd on ,lppeal 1,1998;. :228 N.R. 
l 24) ordered the Dcpartmem to pay tile respondent 
S3.000 in damage., ,md to wrjtc him a iettcr of c1pol
ogy: [ l 99TJ J EC. JOS . 

011 July 7, J 993. wllile those proceedings were 
going on, the respondent made an initial request to 
the- Commission1:r foi- disclosure of 1he personal 
jnforn1atio11 contained in ihe tiles on the complnints 
he had made to him. On September 10. l 993. a 
copy or this info1 mation was sent lo the respond
ent, except for the portions which were withheld 
under the exemption sel ou1 in s. 22ll )1.b) t:lf the 
Privacy An. inrer ulia. s~veral additional requests 
for information were whseq11enlly submitteJ 10 the 
Commissioner. but they w1.:1\~ denied. 

.In Sepiembcr 1994. the re~pondent filed a com
plaint vvith lhe Piivacy Commissioner, who launched 
an invesrigution in the course of which he attempted 
to settle the respondent', ccmplaints by mediation, 
Through [his proces~. a number of witnesses \Vho 
h:td been questicmed by the Commissioner's rep
re,crnativr~ ,lgreed to :1 copy uf the personal infor
mution contained in lhe invcstigatPrs' notes bt'ing 
f ven to tile respondent. Howeve1·. the testimony of 
l O otllcr inJividuals was 110! covered by the settle
ment agreement, either bccansc they could not be 
located or beL·ausc they had denied or not responded 
to the reque,t. On Api ii 2:'i. i ()97, the Privacy 
Commissioner ruled thar the personal information 
contained .in the testimony of th()SC lO people, for 
which consent w uisclosure had 1wt been obtained, 
had been properly cxcm[Jtcd from disclo~mc under 
,. 22il)(h)ofthc P,i;·acyAo. 

F.1l1owi11g ,he rirocccdings before r.he Privacy 
Commissioner. the Conimissioner aguin refused 
w di<-dosc ce,1ain personal infonn:uion to the 
respondent. The 1.l:sr,.1mlen1 then bnmght an appli
<:,nion for judicial rc1icw of the Comrnhsioner\ 
decision. The documents 01 ig.i,rnl!y in issue in his 
,1pplicatio11 w the FeJt·ral Coun arc the complete 
note, taken hy tbc inn,stigator, in the Office of 

13 decision a ~ie con!irmJe par la suite en appcl 
(]998), 228 N.R. 124) a orclonnc au ministere de 
verser a l'intime Ie montanl de 3 000 S a titre de 
dommages-interets ct de Jui ecrirn une lettre d'cx
cuse : [1997 J I CF. 305. 

Parallelernent it ces procedures, le 7 juillct l 993, 
l'intime presente au commissaire une premiere 
demande de communication des renscignements 
personnels contenus dans les dossiers des pJain
tes qu'il avait deposees aupres de celui-ci. Le 10 
septembre 1993, une copie de ces renseignements 
est envoyee a l'incirne. sauf !es parties retenucs en 
raison de !'exclusion pi'evu:e a !'al. 22(1)/)) cle la Loi 
.111r la protection des rc>nseignements personni!ls. 
Plusieurs autres demandes de renseignements ~om 
pre$entees au conunissaire par 1a suite, rnais sont 
refusees. 

En septembre 1994, l'inti.mc depose unc plainte 
aupl'es du Commissaire a la protection de la v.ic 
privee et relui-ci ouvre um~ enquetc au cours de 
laqueHe il cente de rcg!er les plaintes de l'intime 
pm· la mediation. Par la suite, plusieurs ternoins 
interroges p:ff lcs rcpresenta11ts du commissairc 
consentent a ce que J'imime 0btienne une copie 
des renscignenients personnels contenus dans les 
notes c!cs enquereurs. Tontdois. ks temoignagcs 
cle JO atttres personnes clerneurent exclus de cette 
entente :i ]'amiable soit parcc qu'clks n'ont pu 
etre retrouvees, soit parce qu\-:JJes om refuse ou 
n'om pas rt~pondu a la <lcmande. Le 25 ::ivril 1997, 
le Commissaire a la. protection de l::i vie privee 
statue que. i\ Mfaut du consentemcnt de ces I 0 
personries, \es renseignernencs personnels contenus 
Jans !curs temoignages :ivaient ere exclus ii bon 
droit de la communication en vertLl de I' <1I. 22( l )b) 
Lle la Loi .rnr la pro1ecrion de.1 remeignemem~ per
.1011r1cfr 

A la suite de ccs procedures devant le 
Cornmissaire a la protection cle la vie privl•e, le com
missaire mainlient son refus de rnrnmuniquer cer
tains renseignements personnels a l'intimc. CeJni
ci imente alors un recours en revision judfciaire de 
la decision dLt ct\mmissaire. I.cs documents vises 
a l'originc dans son nxours devant Ju Cour fr'de. 
raie sont Jes notes completes des cnqueteurs dn 

9 of 44 

.:.-:"__. 

AGC0606 



[20021 2 R.C.S. L\VJGNE (', CANADA Le juge Gm11hier 78] 

the Commissioner of Official Languages during 
L.he interviews held with the following people: !he 
district manager of the Momreai ofllce, Nonnand 
Chartrand; the respomknt's immediate supervi
sor, Jacqueline Dube: and the regional coordina
tor of oflicial languages. France Doyon. Normand 
Chartrand and Frarice Doyon subsequently agreed 
to disclosure by the Comrnissioner of the personal 
information concerning the respondent in the notes 
of their interviews. The dispute therefore relates to 
the personal information contained in the nores of 
1l1e interview ,vith Ms. Dube and the notes relating 
to these three individuals that do not contain any 
personal information about the respondent. 

The Federal Court. Trial Division and the Federal 
Cornt of Appeal set aside the Commissioner's ded
sion in part and ordered disclosure of the personal 
infomiation requesled. The respondent was denied 
disclosure of the non-personal information. 11 is 
those decisions that are the subject of these appeals. 

In the main appeal. the appellant is seeking m 
have the decision l1f the Federal Court of Appeal 
ordc1ing him to disclose the personal information 
he holds set aside. In the cross-appeal. the respond
ent is seeking m have nll of the relevant infom1ation 
(whether or not it is personal information) disclosed 
by the Commissioner. 

JU. Relevant Starumry Provisions 

Privacy A.ct. R.S,C. 1985, c. P-21 

2. The purpose of tJ1is Act i$ to ex(end the present Jaw/' 
of Canada that protect the privacy of individuals with 
respect to pen;onal infor111atio11 ahoul ihem;;cl\'es held 
by a government inslituriim and thnt provide individm!I~ 
with H right ol' access to that infonnation. 

3 .. . . 

'·personal information" means infonnation about ;in 
· identitiable individual that is recorded iii any fom1 

inc1L1ding, withuut rcsl:Jicting the genernlity of the 
fore.going. 
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Commissal'iat :.1L!X languc~ ot'!icielles prise~ ;i_u cnurs 
des t'Otre\. ues menees auprcs des 1xrsonJ1('S suivan
tes : le directt'"ur de di,1riCL clu hurt'au dc J'v'iontreal. 
Normand Chartnmd. la supervbeure immediate 
de rintirne, Jacqut'line Dube, er 1a coorclinatricc 
1'egionale des langues ofnciclles. France Doyon. 
Normand Chanrand et France Doyon om par la suite 
consenti i1 la dirnlgz,tion par le coin mi ssa.i re des ren
seignemeni, personnels co1ic.crnan1 rintimc qui se 
trouveot Jans Jes notes de !eurs entrevues. La c_on
testation JXn te done sur ks renseigncmenLs person
nels contenus clans Jes noie~ d',:•nlrevuc avec 1vlni" 
Dube ainsi que ks notes ~.e nipportant i1 ces troi~ 
personnes mais ne renfcrmant auc1in renseignemcnt 
personnt'I 5ur l'intime. 

La Section de premiere instance de la Cour fede
rnle et la Cour d' appel federale ont i111irmc en partie 
la decision du commiss,tire ct ordonne ia div11lga-
1ion des renseignements personnels demandt:S. P0tll' 
ce qui es\ de rinformation non p<".r:,onnelle, elk Jui 
est refusfr. Ces decisions font I' obj et du present 
pourvoi. 

Dans l'appel principilL I' appclant sc pourvoit 
contrc la decision de la Cour cLippel t'eclera!e lui 
ordon11an1 de divulguer des renseignerncnts person
nels qu'il detient. Dans rappel inciJcnc l'intime 
demande que le commiss.iire divulgue !'ensemble 
des information~ pertinentes (tjtl.il s·agisse de ren
seignemems personnels ou non). 

Ul. Le~ JisnnsiLion · ,lt':t!.i~ lati vc~ pcrtin, nlrs 

Loi stir la pmtection des rcr1..1eignemems pcrson
neh. L.R.C. 1985.ch.P-21 

z. La prt!scnte ]oj a pour ohjet de completer b legisla
tion canadknne en matierc de protection des rcnscignc
menh personnels relevunt de, in:;lilution., iedcrale, ct de: 
droit d'ucces de~ individns aux renseignemcnts pers,Jn
ncls qui !cs conccn1<:nt. 

3 .. ' ' 

(< 1c:1seig11,:mcn1s pcr~o("!ncb •> Les Je11sGigne-1nc1ns~ 
qucb quc ,oicnt icllJ fo1 me et k:LIJ suppo1 l. concci nant 
un individu idenlitbble. n•lmmnenl : 
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(y) Lhe I i,'.w, ll!" opini,rns of another individual abOLLt 
ihc. indiviJuaL 

12. ( I l Suhj~c·t to this Act. C\GJY imlivi,lu.il who is 
;1 Canadian citizen or n petmancnt resident within 1he 
m.::aning of the lmmign11ion Act ha~ a right to and shall. 
,)n re{JUC::-1. be giv~n ace~ss to 

W) any per,onal infonnatioli ubout the ind.ividual 
,:ontained in a per:;onal infonnation bank; and 

lb) any other persornl information about the indi
vidu,il unJeJ" the control of .i gove111ment institution 
with respect to which the individual is able to provide 
sufticiently ,pecitic .il\formation (•Ii the lotntion of the 
information n, to ri'.ndcr it rcnsonahly retrievable hy 
tiJ<: !!OVernment in,tilution. 

22. ( i) The head uf a gow:rnment institution may 
refuse to <ii,clo~e any pers,mal inforrnution reque;:ted 
u11Jet· subs<.'ctioD !211) 

(/;) the:- disclostin· i:,r which rnuld rea~onah.ly be 
expected to h,, in_ju1fou., to tht'. cnforceme1it of m1y 
h1w oi' Camda or a pnwince ,ir the conduct of ]a\,\,fu] 
inve~tig,1,i,1ns. including. without restricting the gen
erahty of Oli? fotcgojng. any 5uch infonn,Hion 

Ii) rcJ;.11.ing to the Lxjstcnn.~· '-1r n~ture of a 
pJ rtlcu \;H in\':..':-..fr~atic1n, 

1 ii l that wouliJ l\?Vt·td the ide11tiiy (if a confidential 
::.ourct.~ l)L infonnation, or 

i iii l tha, was obtaineJ or prepard in the (·ourse of 
;:in Lnv('~t)g:..1!ion: or 

41. Anv individual who h,~~ been rduscd access 
to person.;! infonrnnion requested under subsettion 
l '.::(I) nrny. if:; c,,111pl,iint has been m,ide to the Privac:y 
Cornrniss.ioncr in resp~n of the refusal. apply to the Coun 
for a 1\:view o!' the matt::,r within forty-tive day'., after Lile 
Lime 1J1e 1·~~ult, ,,ran investigation of the complaint by 
tJ1e Prjv~cy Coinmi~:.;ioner an..: reported to lhe con1pla.in
J.r.t under ;;uhscciion 35(2) or within ~ucll further time 
;Jf. the Court m;,y, either before ur ,1ftcr the expiration of 
tlwsl' forry-tiv,~ cbys . tix or allow. 

4i. In e1ny prncc'cding, before tile Court J.J ising from 
an ~1pp!ic;_11ion unJer :.;ection 4L 42 or 43'. the- burden of 

g) k,; iclees ou opinions d'autrui sur lui: 

12. (I) Som rc:'.'servc des al!lre, dispo,itions de la pl'e
sente Joi, tout citoyen canad ien et tout r.:',iJc:nt permu
ntnr, au sens de ln Loi .rnr l'immiimri,!n. a k droit 1.k Se 
fair.: comrnuniquer sur dt::mande ; 

aJ ks renseignem<'nts pe1sonncb le conc,ernant ct 
verses dans un /khier de renseignernents p.;rsonne.ls: 

b) ks aul:t'es h::nseigncments personnels ie concern.mt 
et relevant d'une iilst.itution foderale. dnn~ 1J me~ure 
ot1 il peut fomnir sur kur localisation des indiciitic,ns 
sufilsamment prt!cises pour que l'institUli<•n fs'derale 
pui,,se le, r-etro11ver sans probleme~ s<'rieux 

22. (I) Le responsable d'une institution tcd6 :ik pcut 
refuser la communicmlon des renseignements per,onnels 
demande, en vertu du paragraphe 12t 1 J 

,I;) soir dont 1n divulgation risquerait vraisernblable
mrnt de nu ire aux acfo.aite.-; dcstinecs a faire respecter 
ks lois federak.s OLL provincialc~ ou au dci'ou!ement 
d'enquetc$ !kites, nolamment : 

1 i) de½ rcnseignemenb; relatifs a !'existence ou ft 
la natUJe d' une cnf)uet<:! detcrmiHec. 

iii) des rcnscignements qui permettraicnl de 
re111omer a mle source de rcnseigneme11ls eonfr
dentielk. 

(iii) cies renseignements obtenus ou prepare, mi 
eours d'une enquete: 

41. L'individu qui s\,~t vu refuser communication de 
re11seignements pei-sonnels demandes en , er1u du para
grilphe 12(1) et qui a depose ou fait de1xi,cr une plninte 
a ee sujet devant le Comrnissaire a ln prntection de la vie 
privee pem, Jans un dclai de quarnnte-cinq jours :;uirnuc 
k compte rendu du Cornmissaire prevu au rarJgraphe 
J5('.2). exercer tm recours en revision de la decision de 
tefos devant la Cour. La Cour peut. avant nu :1pre, l'ex
pirntion du debi, le prnrnger nu en aurori$er hi proroga-
tlott. . 

47. D,ms Jes prO\.:edurcs tk'coulant de, rc.:oLLrs prevu, 
aux tulidcs 41, 42 ou 43. la cha.rgc d"etablir le bien-fonde 
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estabii~hing that the head of a governmenL in,titution 
i, authorized hi refuse to disclose r":r,onal information 
reque,k'd undc1 subsc•ction 12(]) or that a file ,l1ould lie 
included in a per,onal information brn1k Jesign:itcd a~ a11 
exempt b,mk under ~,xtion l ~ shall b,, on tlie ~overnm.:-lll 
institution conccrne.d. 

49. 'Nl1ere the head of a gc>vcrnmcnt institution rci w,es 
to disclose pers,,nal .information requc~ted under subsc•c
tion 12(]) on the b~s.is Clf ~ecticir. 20 or 2 l 0r parng;raph 
22( I)(/;) or (c) or 24(a). the Cl.mrt shall. if it determines 
that the head of the institution did not h:w(, rcaso11.1bk 
ground, on which to re(use to di~closc the per;;onal infor
mation, onfor the head of the institution tc> ,fr;clu,e th.: 
petsc>naJ information. subject to such conditions as the 
Coun deems appropriate. to the individual who reque~ted 
access therew. or shall 111ilke su.:h other or·der us the 
Court deems appropriare. 

Official Languages Acr, R.S.C. 1985. c. 31 (4th 
Supp.) 

.60. ( I) Evc:ry irrvcstigalion by the Commissioner 
under this Act shall pe conducted in private. 

(2) lt is not neccssrns for the Commis~ioner to hokl 
any hearing and no person is entitled as of right to be 
heard by the Conimissioner, but if at m1y time during Lhe 
course of ,m investigation it appears tp the Commis~ioncr 
that there may be sufficient grounds w make n 1epon or 
recommendation that may adversely affect any individu,11 
or any federal institution. the Commissioner ~hall. before 
completing the inve~tigation. take every reasonable 
measure to give to 1J1,1t individual or institution a full and 
ample opportunity to answer any adverse allegation or 
criticism. and to be :i5sisled or represented by counsel fol' 
that purpose. 

72. Subject to this Act. the Conmfosioner and every 
person acting on bi;half or under the direction of the 
Commis$ioner shall not disclose any information th:1t 
comes to their knowledge in the perfonnance of their 
duties mid functfons under this Act. 

73. 1l1e Cc1in111issll1ncr may di,clo~e or may aurhori7.e 
nny persnn tKting on behalf or under the clirc:ction of the 
Commissioner 10 di,cll,se information 

{aj that. in the opinion of the Commissioner. is nc:n:,,
~my to carry out an invc;;tigation under this Act: or 

(f,) in the course ot' proceeding, bd(1re lhe Federal 
Court under Part X or an :1ppeal therefrom. 
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du r,fus de co1Tm1unic~lion Jc r~nseigncmcnb persollnd, 
011 le bien-fomlc du ven,cmcnL de c,'.rtaill, Jussicr, dam 
un fichier inco11sultat>k cla.-se cornrne kl en vcrtu Jc l'ar
iide I:;; incomhe ;, i'instituiion fidcralt co1Kernic. 

49. Dall', le, ca~ oii k rcfu, de cDmmunication des 
ren, eigncmcnh pcr<;onncl, ,;' appuyail ;cur ks nrlick, :w 
ou 21 cu sur Jes nlineas 22( I ih) ou c) ou 24a), la Cm1l'. si 
elle concl ut quc> le refus 11 • citait pa, fond<' sur des morifs 
r.1iso11nuble,;. ordrnml', aux ,' ondition, CJll • cllc jugc indi
qu~c~. au r,~,p,,nsablc de l'illstit11tion fcd/£1·ale dont relc:
vcnt !es renseignemcnts d' en donne1· comrn1micatit1n iJ 
l' indivi<lu qui ;,vait fait la dc111ande: la Cnur rend LIil<' 

autre nrd(mnance ,i elk l'estime indique. 

/J.Ji ,11/1' ies !w1saes <ffkielh>s. L.RC. 1985. ch. 31 
(4" suppl.) 

60. (I) Les t:nquetes men,{es fl,u- k commissaire sont 
secretes. 

(2) L: commis,airc n'i::st pJ.s obligt di.' tenir 
J·:1udic11ce. et nul n'cst en clroit d·exiger d'etre entendu 
pm· Jui. Toutefois, si m1 cour, d-c l'cnquctc. ii estime qu'il 
peul y uvoir des motifs sufti~ants puu(· fail'e rn1 rapport 0\\ 

une rcconnuandmion stN:eptiblcs de nuire a till particu
liet ou a u11e institution lc<ltrale, il prcnd, av:mt de clorc 
r enqnete. Jes mesures inJiquc:es pour kur J,,nner toute 
po.~,ibilite de r.:pnndre au.~ eri1i4ues Joni ib J'om r nbjet 
d, 11 cettc fin, de~.:' fairt: rcpl'ciscntc•r par till avocat. 

72. Sous reserve de~ autrcs dispo,itions de la pre,cnte 
Joi, le c;ommissain~ et ks pcrsonnc, agis,ant en ,on nom 
ou sous son aurorite ~ont tenus au secret en ce qui con
ceme Jes n::nseignement;; J(jnt j Is preunent connai.ssm1ce 
dan~ l' exercicc d(-s attributions que !em confrre la pre
sent<: ]oj_ 

7J. Le commi,~aire peut comrnuniquer ou autoriscr 
le~ personncs agis,ant r11 son n<:>m ou sous son Jutorit6 ~ 
COlllllllllU(!ller ; 

a) ks r~11sl'ignen1t"nlS qn.i. it son li\ l~, .,ont nt'ccssaires 
pour mc>nc1 ,es enquetc~; 

/;) d(';; rcnscignern;;-nts . st1ir ]ors d'un recours fonne 
devant In C('lff tt'Jc,ale ,rnx tcrrn~s tlc b pnrtk X. ,oit 
INs de l'appel de la d,{cision rt'ndue c!ll rm·currence . 
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74. ThL· Cnrnmjs,ioner or any pen,on acting on behalf 
c,r llilLkr tile Jirection ()f the Cornrni,sioner i, not a com
pc:ilnblt wilm·.,s, in respect of any matter corning to the 
km,wkcfoe of lhe Commi,;~ioner or th:11 nerson .is a result 
of pcrfo;ni.ing any duties or function~ under this Ace 
during an inwsligation, in any proceedings other th,m 
proc'ec'.uir.gs before che Fcdtral Comt under Pmt X or an 
:Jppeal therefrom. 

l V. Deci,ions of the Lower Cornt~ 

A. Fede ml CourI. Tt'ial Division ( 1998 ). J 57 
F.T.R. 15 

Dube J. ,tllowed the application for judicial 
review of the Commissioner's dccisio11. Sectloi1 :2 of 
the Pril'acy Act provides. inter a/ia. that the purpose 
of the Act is to extend the present laws of Canada 
that provjde individuals with a righ£ of acce.ss LO per
~onnl intorrnaiion about tht'mse!ves. Con.~e.quently, 
in tile opinion of Dube J.. disclosure is the rule and 
wjthho!ding is the exception. Section 22(1 )(/JJ ofth1:. 
Pri1'0C',' Acr is an exceptfon to the general rule and 
accordingly must he narrowly construed, It provides 
a limited exemption relating solely to inve:,tigations 
Lhat are underway or about to begin, and not future 
investigations . . ~eing: oflhe vit:W that th~ invesli s!."'.c 
rion \Vas over. Dube J. concluded thats. 22(l)(b) did 
not apply. 

In addition. Dtibe J. concluded that the 
Commissioner had not established that the llisclo
surc of the personal information could r·easonably 
be expected to b~ injuJious rn tile conduct of its 
.invl'stigations /('anada (h1fc1mw1ion Ccm1mis.1io11er) 
1 '. Ca1wda ( !111migmrio11 and Refugee Board) ( 1997 J, 
l 40 F.TR. 140). Promises of confidentiality are not 
e~scmiai because the Commis.~ioner ha~ the puwer 
to i,.-;m: j1.1bpoenas. 

Uncler ,. 49 of the Privacy Act. Dube J. ordered 
the appellant to disclose the "personal infonnation" 
requested by the respondent. HoweveL the Privacy 
Ad durs not enlitlc the respondent w require the 
disc!ornre or informaLion other than '·1x·rsonal infor
mal inn'', 

74. En cc qui conccrnc Jes que;,tiom venues i1 lcur 
c.:onnaissance nu cours J~une cnquCtc.. dans rex.ercice 
de leurs attriburion5, k c,.,mmissui~e ct ks pcrsonncs qui 
ag]sscnt en son non1 ou sous ~on autorjtC ont qualttJ pour 
te1i1oigner. mais ne [)euvent y etre rnntraints qne lms Je~ 
circonslances vise'-.::~ a l'dinc!~i 73bL 

IV Les tlfrhious tie:; ju1idictions inforieurc:, 

A. La Section di' premih'e ins1a11ce de fo Cour 
fedirole t1998). 157 FT.R. 15 

Le juge Dube accucilJe la demande de revision 
judiciaire de ia decision clu commissaire, L' article 2 
de la Loi sur la protection de,\ rer1-~eignemellls per
s01111els prevoit, entre autres, que cette Joi a pourobje1 
de complt(ter la 1,5gislation cnnadienne en mat.iere cle 
droit d'acces des individus aux renseignemcnts per
SOllnels qui !es concement. Par consequent. selon le 
jug/:' de la Cour feclerak, la divulgation est la regle 
et la retention est l'exceptio11. L'alinea 22(1 )b) de la 
Loi sur lo 1nvtec1io11 des remeignement.1 per.1onnels 
C()ristituc nnc exception a la regle gencrale et doit, 
pm' consequ,'nt, etre imerprete restricrivement. Ii 
enonce une exclusion restreinte qui rnncerne seule
ltlent des eiiquetes en cours ou sur le point de com
mencer et non des enquetes futures. Con.~i<le nm( que 
l_~c.nguct.: est dose. le juge Dube condm que l'al. 
22(1 lbJ ne s'appiique pas, 

De plus, le juge Duhe conclm que le commissairc 
u·a pas rcussi a etabli.r que la comnrnnication des 
rcnseignt'ments personnels ris4uerai1 vruisembla
blement de nuire au derouJcmcnt de ses enquetes 
(Canada 1Com111issaire a !'i11/i)mwrio11J c. Ca11ado 
(Commission de l'hnmigration er du srarut de riJJi1-
gieJ. [1997] A.CF. n° 1812 (QL) (1"' inst.)). Les 
pn>messes de confidentialite ne som pas necessai
re,~, cm le commissairc a le pouvoir de decemer des 
citations ,'i compiir,utre. 

En vertu de I· aff 49 de la Loi s11 r la pro1ection di>.\ 
renseigneme!irs persmme!s, ie juge Dube ordonne ?1 
r appeiam de divulguer !es ., renseignemems per
sonnels >, demandes p,u· l'intime. Toutefois. la Lui 
sur la proiection des ren1eignenrf111.1 personr1e!.1· ne 
con±ere aucun droit i1 rintime d'exiger la divulga
tion cl'infonnmions autres que Jes« renseignements 
personnels >,. 
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B. Federal Co1trr (!{ Appc>a/ !_2000). 261 N.R. 19 

Sharlow .l.A .. on behalf nf the conn, ;Jffirmcd the 
decision of Dube J. and dismissed the apr<c'al. The 
Federal Cm11t of Appeal was aiso of the opinion 
that s. 22(1)(.bJ or the Prime.,- Act does not apply 
to protect rlle information that the Commissioner 
collected in the course of an invcs1ig.1tion, once 
the investigation h~ .t nclude<l (Rubin v. Canada 
(1Wi11ister of Trump()!'t). [ 19981 2 EC. 430; Ruby 
v. Canada (Solicitvt Ge11era/J, [2otXl) 3 EC. 589: 
Canada (111Jormaric1n Com11lis!iio11er) v. Canada 
(Immigration and Refugee Board). supmJ. 

Sharlow J.A. also rejected the appellant·~ argu
ment that Dube J. had failed to consider whether dis
dosl!fe could reasonably be expected to be injurious 
to tbe enforcement of any law of Canada. within the 
meaning of s. 2:2(1 )({J) of the Privacv Acr. In the 
opinion o.f Sharlow J.A., the evidence in the record 
was not capable of supporting such a conclusion. lt 
established, at most. the possibility that witnesses 
may be reluctant to cooperate in an investigation 
unless they have an ab~olute assurance of secrecy. , 
Sharlow J.A. upheld Duhe .l.'s deci~ion ordering 
the appcllani to uisciose the "personal inforinaticin" 
requested by the respondent. 

The Federal Court of Appeal also dismissed the 
cross-appeal on the ground that a request under the 
Privacy Ac:·r may be rna(le only to obtain personal 
information. · 

V. Issues 

A. Main Appeal 

J . Did the Federal Coutt of Appeal err in concl ud
ing that the Commissioner may not rely on s. 
22( l )(h) of r.he Prirnn· Act to refuse ro dis
close personal information that was collecl,'d 
in the cmirse of an investigation conducled 
under the Official Languages Acr, when the 
Commissioner\ investigation has conclnded? 

14 of 44 

B. Cow· tf'appl?lfedemie (2000), 261 N .R. l 9 

i .c ,iugc Sharlow, au nom de l:l com, coniirn1e 1a 
dcdsion du juge Dube cc rejette l'appel. La Com 
tJ' appel federale e~l aussi tr a vis que r al. 22( I )fJ) de 
la Loi sur la protet'.tion des rrnseig11enu:nts per.1011-
11els ne s'applique pas de fac;on a proteger Jes rcn
seignements quc le commissuire recueille au cours 
d' une enqucie, nne fois quc celle-ci est 11:.:11ninl:!l' 
(R{,/Jin c. Cana do (1v!inis1re de.1 Tran~porrsJ. [ 1998 l 
2 C.F. 430; Rub,· r·. Canada (Sol/iciteur gt'!1i!ral). 
[2000] 3 C.F. .589: Cmiado /Connnis.mire 11 /'h1iiir-
11wtirm) c. Canada (Commission de /'immigration el 

du staw1 de rff11giei, precite). 

Par ,1iileurs. le jugc Sharlow rejette !'argument 
de Li.ppelant scion lequel le jugc Dube a ornis 
d' evaluer si la cliv\1Jgatio11 ri~quai1 vraisemblable
mcnt de nuirc aux activit~s dcSlinees /1 faire rcwec
ter les lois f6.lerales. crapre, ral. 22(1)/J) de la Lui 
sur la protection des re11seigne111e11tJ perwm1e/s. 
Selon le jnge Slrnrlow, la preuve au dossier 1le peut 
etaycr pareilic conclusion. E,llc dernontre. tour au 
plus. que certains temoins seront reticents It collabo 
rer :i l'enquete sans une assurani:c absolue de conii
dcntialite. Le jugc Sharlow confirme la decisil111 du 
juge Dube ordonnant a I' aprelant clc divulgucr ks 
,, renseignements personnels " demandes par J'in
ti111e. 

La Cour d'appel federafo n egaJement rejete rap
pel incident au motif qu' une dernande en ve1tu !.le la 
Loi s11r la protecrivn des re11seig11ement.\ pasonneis 
n·est pos,;ihle q11e pour obtenir de, renseignements 
personnels. 

V. ()u.:!-:l it.m en litig.:: 

A. P()urvoi principal 

J. La Cour d'appel fcdcrale a+elle fair crrcur en 
c:oncluanl que k commissaire nc pt!Ul invoquer 
l'al. 22(l)bJ tle Ju Loi .;11r ia proietrio11 des 
rr:m·eignemel//1 rx•1:10;111efs pour refuser de 
com1m111iqucr des rcnseigncmcnb personnels 
q11i ont ere rccueilli\ au cours ct·une cnquf·te 
menee ('fl application de la Loi SL/I' lee\ lung{ffS 
1'.f/ic.iel{es, lorsque I' t'nquete du commis~airc 
est 1ern1i11ec? 

.. ·i 
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2. Did the Fedt'rat Court of Appeal err in conc!nJ
ing that there were no reasonable grounds for 
the Commi~sioner\ refusal? 

B. Cross-Appeal 

DiJ the Federal Court of Appea1 err in conclud
ing that the rcspnndem wa~ not entitkl1 to inform::i
rion other than persnnal informatic>n') 

VI. Ana!ys.is 

A. App/icahle Legis/Cl!ion 

The issue in this case is the application of the 
O.fji(·ia/ Languages Acr and 1hr Privacy Acr in rrla
tion w each othe.r. \,\!hat we must first di.) is to ascer
tain the purpo$e a1\d scope of the two Acts. and ana
lyse the respective roles of the two Commissio11er0. 
It will then be possible. having regard lO those gen
eral principle:;, to consider the statutory provisions 
on which the parties rely. 

T11e Official Languages An is a significant leg
islative response to the obligation imposed by the 
Constitution of Canada in respec.:t of bilingualism 
in Canada. The- preamble tn rheAct refers expressly 
10 the duties set out in the Constitution. It cites !he 
equality of status of English and French as to their 
nse in the institutions llf the Parlii.imfnt and govern
mem of Ca1iacla :\nd the guaranfre of full and equal 
access in hiiih languages co Par1iament and to the 
laws of Canada and the couns. ln addition, !he pre
ambk states that Ute ConstiLution pi·cwides for guar
antee~ relating t(1 the right llf any member of the 
public w communicate with and receive services 
t"wm any institution of the P,u·liainent or govern
ment (If Canada in English and French. The fact 
thal the qfjfr:idl Lantt.1wg,;_1 /\ct is a legislative meas
ure taken in order to fullil the constitutionui dl1ty .in 
respect of bilingualism i, not in doubt. 

Section 2 or the ()[ficia! La11g11ages Act sets out 
the plllr,ose of the Act: 

2. ·nie purpose. otthis Act i~ 10 

lrl) ensure respcci for Eng\isli and French ,is rhe offi 
cial lar.gungcs of Canad;; nnJ ensure equality of stnlus 
and ,•qua! 1 ight~ and privikges ,1s to their t1se ia all foci-

2. La Cour cl'appe! f,:deniie ::+e!le foit erreur en 
concluant qne ie retus Ju commissairc n'ernit 
pas fo11dr sur des motifs raisonnubles') 

B. Pourvoi incidenr 

La Cour d'appcl fodcrnle a+elk foit erreur en 
conciuanl que l'intime n'a pas droit aux renseignc
rnents amres que personnels? 

VI. Anal_yse 

A. Lt'.\· /ois llJJp/ica/1/es 

Le litige porte sur !'application de la Loi .1,ir 

/es la11gr1es o,[ficie/ie.1 et de la Loi sur la prorecrion 
des ren!ieig11eme11t1 pl:'r,1u1mels en regard l'unt' de 
r autre. Dans un premier temps, on cloit en ce.rner 
l 'obj rt et la portce ct analyser le role rcspecti f des 
deux c1H11rnissaires. C' est a la lomierc de. ces prin
cipes generaux qll'il sera possible. p::ir la ~uite. de 
traiter des dispositions invoquces par Jes parties. 

La Loi Mil' les langue.1 oJ/icielles est une reponse 
legislative importante ll !'obligation imposec par la 
Constitution ca1rndicnue en matiere de bilingui~nH: 
au Canada. Son preambnle fail expressemem refe
rence aux obligation:- linguisiique~ prevues par la 
Constitution. 11 rappelle le srntut cl'egalite quant a 
J'us~1ge, du frnn<;ais et clc l'anglais dans !es institu
tions du Parlement et du gouvtrnement du Canada 
de meme que hmiversa.lite d'acces dans ces deux 
langues r1u P,1rlement et a ses !ois ainsi qu'aux tri
bunaux. De plu.~. le preambule memlonne que la 
Constiwtion otfre Jes guranties quanl au droit du 
public <l'utlliser le frarn;ais et l'anglais dans leurs 
co111mu11ications avec les insiitutions du Parkrnent 
et du gouvernement du Canada on pour en recevoir 
les services. ll ne fuil done aucun d<mte que la Loi 
sur /es /u11g11es <,ificielle.s est une mesure legislative 
prise dans le but de reponclre a l'ob!igation con~titu
tionnel!e en mariere de bi!inguisme. 

L'articte:?. de !a Loi rnr le.1 langr1er 0(/iciei/e.1 en 
enonce la mis~ion : 

2. I a prisente Joi a pour ,,bj.::1 : 

11 l d' a~Slll','r k n:spcct du I ranc.;ais el de I 'unglajs a I itrc 
de .langucs (1f1icielles ell: Canada. leuregnl ire cte stJ!ul <'! 
i'eg~lite <le Jrr,its et privil~ge.s qu,mt :1 !em 1,sag.: dans 
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em! instituiiom, in partirnlar wiLh rc:spe<:t t,1 their us,'. 
in parliarnent.:r;,· proceedings. in kgislatiYe Jnd 11th<·r 
instrument~. in the admiJ1isirntirm of justice, in -:om
numic.1ti11g with nr providing services lo the 1rnhlic 
nm\ .in c,irrying out the work of frderal imlimtions : 

l/JJ ~tipporl the development of English and F1ench 
!inguislic minodty communities and gc1wra1J:,, 
advance the equality o.f staLUs ,u1d u,e of lhc Englisli 
w1ct French languages wilhin Canadian ,ot:ic1y; and 

(c) set out the po,,ei,, durie., ,rnd fuJ1ctions of f1xkml 
institulions with rl'.~pcct to the official l:mguages of 
C.rnad,1. 

Those objenivcs arc extremely important, .in r.hat 
the promotion of hath offidal languages b essen
tial to Can:ida's development. As this Court suid in 
R£j°ere11ce re :'vlanitoba Lm1gua,ge Riglw. [1985] I 
S.C.R.721. at p. 744: 

The importance of languagt' 1igh1s is grounded in the 
es;ential rnle that language plays in human existence. 
development and digni:y, It is through langunge th,1t 
we are able. to fNm .:oncepts: to structure ai1d order the. 
world around us. Language bridges the gap betw<'en i,o
lation and community, allowing human, to deli1icme the 
rights and duties they h~ild in resp,'CI of one another. and 
thus lo live in ~ociety. 

The q/ficial l.a11g11ages :\ct i~ more than just a state
ment of principles. it imposes practical requirements 
on federal instin11ions, as Bas1ara~he J. wrote in R. 1·. 

Beaulac, l 1999 J I S.C.R. 768. at para. 24: 

The idea that, . l6(3) of the Charter, whid1 has fonnal
ized the notion of :Jclv,incement of the objective of equal
ity of the official languagc5 of Cmiada in thl' Jones case, 
supra. limit~ the scope of s. 16( I J must also be rejected. 
Thi, sui:>seclion at'tirn1s the subst.u1tive equality of tlwse 
constimti(lrrnl hul!.!U:l>!C riuhts chat are in existence at n 
gi\'ell time. ~~!is~ 2-of thl! Of/iri1.1J L1Urg1w;:cs Act lms 
lhc ;arne •ITe(•t with rcg,m.J Ill 1i.,,h1..t, rern!!TliLet.l tinder 
r.hot \ct. Tl11~ pri nc iple of sub~tanth·t' egualitv h s menn 
l.ng. lt p1 ovltle~ In rurtit:uj:.1r th41 lan-?.u:ig~ right~ thm nrc 
insr.itu lional Iv .\l.~!it.d.. J:C:~LL1_i1:e_ eovernment :ir;011JJ • .f..C!.U]1ti_1: 
impiemen1util,11_ :rn<l therefore creJte obligJlions_for the 
5!!!1.~: see McKinney v. Uni1·ersi1y of' Gu~lph, ! J 990j J 
S.C.R. 229, ut p 412; Haig 1·. Canada. [199.,) 2 S.C.R. 
995, at p. ]()38: Ref'en·11ce re Pub/it.· Sen ice Employee 
Rciurio,r~ Act <All(t.}, 1.1987 J I S.C.R . 3 iJ: Eldridge \'. 
British Col11m!Jia /Arromcy Cenera!J. f.1997] 3 S.C.R. 
624. at parn 73: Mn/re, .rnpm. :it p. 365 . .lt also mr.in, th,:t 
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le, in,titulions kt!cirnk~, l\l11a111rnem en ,.;e qui Louch,~ 
le.-, d.Ebat,; el l,J,aux Ju Parkmeut, k, m:(,'s kgi,lmjb 
d J.u1res. radininistr~ulon d;:- J;l ju:">Ljcc, li::-s cunn1HH1i
catiuns avec le pubii, e.L la prcsi.aticn d,'s sn,·ic:e, . ain,i 
--:JUC la n1i,<-c ~11 ,r-uyrc .J..::i ol~jcc1il',; de cc~ inslinlli(lll~: 

In d'appuyer k deveJoppcm<'nt d~s tninori,c\ franrn
phnne~ ct anglopbones e1, ,J'une fo<;on gellerak. de 
favor!ser_ au :-::ein Je j" ~ocJCtt' c~1nndit ... lllW'~ la progrcs
~inn 1·ers l'cgalit,i de ~tntur c;I ,rusagc du fran,;-rri, cl 
de J'anglais: 

c) de preci~er Jes p0uvoir, Cl Jes oblig.llions de\ insti 
llllio• s fe,Jtfraies en mati<!r~ de Lmguc,; (1ftieidics. 

Ces objectifs soot foit impor::ints. car la promotion 
des deu.x. langues oflicielles est essenticllc a.u bon 
developpemcnt du Canad:i. Comme le dbait u,:1tre 
Cour dam; le f<.erzrni r<!latif aux dmit5 li!lgilistique5 
c.11u'v1arri1oha. [ I 985] J R.C.S. 721. p. 744 : 

1:impmt~nce des clroils en matiere linguistique est 
fondee sur le r61e es.\mlliel que ,ioue la !angue d,ms I' e.\is
tence, le developpemcnt et la dignile de J'elre hum;;in. 
C'e,1 p.1r le languge que nom pou\.ims former des .::on
ecpts, siJ u.:mrcr er ordooner .le nwmk aul,>ur de nous. Le 
langage consliruc le ponr cntre J'i,ok111cnt er la rnlkcti
vitc, qui pc11nct aux ctn~, hum,1i11, de clt'limitci ks droits 
el c:,bligati()llS qu'ib 0111 le;; un~ cnvcr~ le~ ,\litres. et ain,i. 
de vivre :.:--n sodCtt. 

La J.ni ,111r /es fong11e.1 <!fficieile.1 va au-dcla J'un 
enonce de piindpes. Elle impose des t'xigences 
prntiqucs aux institutions fcderales. comme le 
mentionne le juge Bastarache dans l'affaire R. c. 
Brnuluc. [ 1999] l R.C.S . 768, par. 24 : 

L"jd6: que le par. 16(3) de hi Clwrle, qui a oI1icialist' lil 
notion de progre~sion vers l'eg;,ilitc de.~ langues officiel
le, dt1 Canada exprime<: dans l'mTel Jones, precik lirnik 
la portee du par. 16( I) doit c:gakmcnt ctre r~,j-:tce. Ce 
paragraphe contirnw l'egaliie reelk des droits lingui,1i
q11es constirutionnel, qui ex htent a un moment donne. 
L ' iu11de 1 de tu u,1i sur lt•s /1mg11es ,if/ictt'il('S;, k mt'!mc 
d'fet Quant aux droits rcconm,~ en vertu Jc l'Cltc loi. Cc 
p1im:ipe <l·c •idiu' redlr :t ll11 l~ :-.i!?ni fi t::llinn. lJ ~ignilic 
notammcnt quc !es clroits lin!!uistique.s de nature insli
tu tionnelle exi~enl. lie-~ mesur~ goul'~rntn11~111alc, pour 
leur _mi.,c e.n rcuvre et crfrn.t. cn _consequc·nce. de, obh£a
t.i_ci_t}s pour l'Etat: voir McKi1111ey c. U11i1'<11:1·i1c· d, G11dph. 
11990] 3 R.C.S. 229, a In p. 412; ffoig c. Can11d11. t I 99J] 
2 R.C.S. 99:i. /1 la p. 1038: Re;/\'oi rdui1f 11 !u Puh!ic 
Set,,ic·c Employee Rc/atio11s .-\er (Alb.), ! 1987) l R.C.S. 
JU; Eid, idge c. c,.,/omhir:-81 iw1111i,,11.e (Proc11rwr ~i11<;_ 

rnii, [19ll7] 3 R.C.S. 624. all p,1r. 73: Mahe. prt'cilt!, ,1 
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the ex:er~iS"e of l~mgu::12:i.:- 1i 0 )n~ n1ust not bL" con~idcr~d 
exceptirnud, or as ~urn~tl1i11g in lhe natt1re of a request for 
an ..1cco111rnoJ.i1iuu, [Emphasis Jtkk-d.) 

The importance of theM: objectives anJ oi the 
comtirntional values embodied in Lhe Official 
fonguages Ad gives the latter a special statm in the 
Canadi,in legal framework. Its quasi-constitutional 
slatus has been recognized by the Canatlian couns. 
for in:,;1aoce, in Cmwdn (i111omev General) l•'. Vioiu. 
[ 199 l] 1 F.C. 373, at p. 386 (see also Rogers v. 
Canada ( Correctional Sen 1iceJ. [200 l 1 2 F.C. 586 
(T.D.), at pp. 602-3). the Federal Cou1i nr Appeal 
said: 

l11e i988 Of.Tidal Lwiguagt'.\" A,·; is not un ordinary 
statute. IL rdles:t, both the Constitution ot' the country 
and the s()cial and pc,litical crn.nprornise out of which it 
arose. To th,'. extent clwt it is the ex,lct retlection of the 
recognition of the ofticial languages contained in subsec
tions 16( l) and (3) of the Cmwdin11 Chmter rf Rights 
11nd Freec/cims; it follows the rt1les of intc>rprctation of that 
Charter as they lrnve been defott'J by llit: Supreme Cou1t 
of Canada. To the extent also that it i~ an extension of the 
i ight,; mid guarantees recognized in the, Charter. and by 
vii1ue. of its preamble. its purpose :1, defined in ,ec:lion 2 
and its rnking precedence owr ,1thcr stntutc;, in a,;c,:,:·d
ance ,,·ilh snb,ection 8:2( I). it hdon,2s to that rrivikgcd 
.::atc_g<?.Q'._QL\lttasi-constituti,111:il le_gL<:l_<1:t_ig1_1_\/vlii~,h rcl1h:t.~ 
'·n:1i:1i 11 bn~ ie g11:!ls f ·ou ,· socicl}r- :llttl must be ;;o lntui_:~ 
pre,eu ·';1s m eJvun~e- I.he hro:.u.l p~il icj: comidcraLi ons 
ltnd~rlvimd1:· [Emphasi~ added.] 

The Federal Court was con-ect to recognize the SIJ{'

cial srn1us of the (Jficiol Languages A.ct. The consti
tutional roots of that Act, and its crucial role in rda
lion ro hilingualism. ju~tify that inteq)retalion. 

The Privacy Acr is also fu1x1amental in the 
Canadian legal system. It has two major objectives. 
Its aims m·e. first, to protect personal information 
held hy government institutions, and second, to pro
vide individuals witb a righl of ;1cce~s to personal 
information about. themsel\~s (s. 2). Obviously. it is 
the secoml objective th:it is in issue in these appe«ls . 
Until 1983. the core elemems of the kgai guarantees 
ot· tbe conlickntiillity of personal information were 
~et out in Pan IV of the Conc111iaJ1 H1mion Righr.1 

[2002] 2 S.C.R. 

la p .. ,6:'i . 11 ,i£nitic <'!!alemc'nt quc. l'cxercicc de droits 
Jln~ujstiyuc~ nc doit pa~. €tic con)id~rC con1n1~ cxcep
tionnd. 11i comm~ unc sork de r<'ponse il unc dcmande 
u·accomuH..1dcir1enL lJc souiigne.] 

l · impmtancc de ces objectif\ de rneme que 
ks valeurs c0nstitutionnelles incarnecs par la Loi 
sur le.s fang111:s o[ficie!/es confrrcnl a cdle-ci un 
statue p1ivilegie dans l'ordrc juridique canadien. 
Son ~iatut quasi-constir11tionnel esr reconnu par Jes 
trilrnnaux canadiens. Ai11si. la Cour d' appel fede
rale s·exprimait de Ja fa(,;on su.ivantc tians Canada 
(Procweur 1sew:ml) c. Viola, [1991] l C.F. 373, 
p. 386 (voir egalement Rvge1 .1· ('. Canada (SerFice 
con"<.'Ciionnel), [200!] 2 C.F. 586 (1 '" inst.), 
p. 602-603) : 

Li Lui sin· /es !angue.1· oj]icidie.1· de l 988 n · e-~t pns 
une Jui onlinnire-. Elle refiete 11 la fnis la Constitution 
tlu pays d k rninpromis social et politiqnc donl il e,t 
bsu. Daris la rne,ure ('ti die est rexpression cxacte deb 
r,'co11nnissmKe Je~ hmgues officielles inscrile aux par.1-
grap]ie.s 16( 1) et ·16(3 l de la Chane ca11adi,:n11e des dmi11· 
t'i li/Jl'rres, elk c\beirn aux ri.':gk~ J'jnrerpretation de cette 
Chane tdk, qu' elks c,nt etc clefi nies prn· la Cour ,upreme 
du Cmnda. DJns la nw~ure, pm· ail!ettrs. 0(1 elk constitne 
un prolnngemcnt de, drn'ts d g,,rnnties reconnus dau, la 
Chnrte. et de par ~on prearnbu!e. tlc par ~on objet defini 
en son artick 2) de par sa ptl1naut~ sur lcs auh·e~ lols 
.:;ublie, en son paragraphe 82(.1 J. ellc fait panic de cette 
_::;ate1rnrie 1>rivilt:-!!'ice die lois diie~ quasi-con:-tiLL1lionncl\~5 
q ui exprlmt:.111 " ,:crt11ii1~ob icL'tif~ fon lament:m>. d~ notrt! 
socicr~ ,, er qui ci o.ivelll ctn! i nmrpn~k · s « de mani~rc a. 
promouv1iir ,~ ~nn~itlliraLlon.~ de po\iliqll~--~!c.ru.l!!...Y.!J:.l 
(lc.,J ~m,s-tcr.d~nt. ,, [Jc ,oulign~.J 

C' est ii juste titre que la Conr fedt'rale a reconnu le 
statnl privilegi;i de la Loi sur Jes lungul!s otficieiles. 
Les racincs constimtionnellcs de cette loi de meme 
que son role p1imordial en matit're de bilinguisrnc 
jnsti.fielll une telk interpretation. 

La Loi s11r /a proreeiion des reliseignemems 
personnels est egalement une \oi fondamentale du 
systcme juridique canadien. Elle a deL1x ohjectifs 
imponants. Elle 1·i~e, pr0miereme11t. a prmeger 
ks renseignt'ments personnels relevant des ins
titutions federales et. det1xicmement. ii assurer le 
droit d':icces des inclividus aux renseignements 
pert-onncls q11i Jes C(l!Jcernent (art. 2). Le pre
sent pourvoi s·interes,e evidemment ll i'analyse 
du dcuxfrme ohjecti f. Jusqu· en J 983. c' eiJit la 
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Act. S.C. J 976-77. c. 33. Pan IV of che Canadian 
H11m@ N.ig/11.1 Ac! w::is repe::iled (S.C. 1980-81-
82-83. c. 111 (Sch. IV. s 3)) and rerl:iced by tlie 
Priwh·v An (S.C. l 98ll-8 l-82-83, c. 11 i, Sch. Ii). 
In view or tht" qnasi-constituiional mission of that 
Act, the courts have rerngnized its special naLure. In 
Canada ( Prirncy Co111111issionr!1') v. Canada (Labour 
Rdatio11s Boarr}j. [ 19961 3 F.C. 609, at p. 652, Noel 
J. of tl1e Federal Court. Trial Division wrote: 

The cnaC't111cn1 hy Parliamerll of Pm·t JV of the Cmwdi1111 
Human RiRhrs Aa. later replaced bv the Prirncv Acl. 
iilustratcd its rc<:ognilion of!he irnpo;tam:e of the 1irotei::
tion of jud.ividual privacy. A :iur 10si l' a 1 uuad, lo th~ 
intcrpn:tnlion nf lh<: P1i~•t11"1' .4u l~ thus jd6lili~ll l>v tlit: 
~tatuk• . 11ua~i -c1mstitm1on:d leui~ l111i, c r<a~B. [Einphusis 
added.] 

"Die Prin1cy Act is a reminder of the extent to 
which tile protection of privacy is necessa1y to 
the pre-serwuion of a fn:~e and democratic society. 
In Dagg v. Canada (Mi11iMcir of Fi11a11ce!. [!997] 
2 S.C.R. 403. at paras. 65-66. La Forest J. wrote 
talthougb he dissented. he spoke for the entire Court 
on this point): 

The pwlcction of priva0y is a funi.la111ent:d value in 
modem. dcmocrack states: see Alnn F. We.~tin. Pri1•acr 
a11d Fr?edom ( 1970). at pp. '.149-50. An expression of a·n 
individual's unique personali1y or per~onhood. privncy 
i~ gn,unded 011 pl1y~ic,;I and moral autt,nomy - the 
freedom to engage in ,me\ ,,wn thought~. actions 
,tm.l decision,·. ~cc R. 1·. Dy111c1ll. [ I %SJ 2 S.C.R. 4 I 7, 
at p. ~27 . 11cr La Furesl J.: ~;::e ,1Jso Joel Frinberg, 
"Autonomy. Sov<.'reignty. and Privacy: f\,Joral Ideals in 
the Con,1i1utirm·)" ( 1982). 58 N,-,rrc Dmw L. ReE 445. 

Privacv is ,dso recognized in Canada a.s worthv of 
wnstimtii,n•l protecti(ln~ at !e,ist in ,o for as it j~ en~om
pas,,:el by till' 1·igln to be fr~e from unreasonable search~, 
and ~eizure~ under s 8 of the Canadian Chnr!er 1:flbghts 
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partic lV tk la Loi conadienne sur le.1· droi1.1 de 
la per.\'OJ//ir>. S.C. 1976-77. ch .. ~J. qui rnntenail 
l'csscntiel des g:11a11tics legales de confidcminlite 
des renscignt:ments pt'.1·~011ncls. La partie l V tle la 
Loi canadiemu' ,111r le.•. dmi,s de la t1t·no1111e fut 
ahrngee\S.C. J980-8i-8:2-83.di. ll1 (ann.IV.an. 
3)) et remplacfr par b Loi .111r la protec1io11 de.\ 
re11s(igne111cn1s per.1om1d1 (S.C. I IJ80-8 I -8'.2-\(,, 
ch. l l i. aun. II). ConsiMrani la ,oc:ation quasi
constitutionnellc <.k cette loi, Jes tribunaux en nnt 
reconnu le carnctere privik;gie. Cest ainsi que 
le _iuge NocL de la Section de premiere instance 
de la Cour fedt'rale, s·exprinrnit dans Can(lda 
(Commissaire 11 la pmtection de la 1•ie prirfr) c. 
C(lt1flda (Co,nei! de,, rdmion1 d11 tmrnil). 119961 
J C.F 609. p. 652 : 

L'ndoption. par le Parlcmcut. (le la parti.: lV (k la l.l•i 
cunaditntu' .HII' lc>s droits de! la per.~onne. rcirjrluc~c 
dc:-pui~ par Ia Loi sur f({ pro!ec lion des ren,H.,i}!,•lc>tnc>nls 
per.w1111els. monti"e toutc J'impor1a11a qu·on nccnrdc J 
la p!Olt'c:tiun J'-' !a vie pri\'<:t' Jc~ imlivi,Jus. CrnJtpli;, knu 
<le cclte ori ~rne lceis l li\'t' guu, J co11 ~1 1tuunnnelle Je Li 
Lf)/ ,,•ur '"' /J ! 0/,!t'liOII n'l'fl' 1't'l1,lr'i;,n,•111c!l/t., /h' l ,\(111111'1,\ . ,; ',•, t 
~ iusttc'. litre qu·on rDllil!l~r.1:1,: ~I} f_l~!Lt:li~1J1 de S(ln obi_~_t. 
[Jc soulignc:.] 

La Loi .wr la /.Jrotec!ion des re11wig11rnw11ts per
.1om1eis rnppdle i\ quel point la protection de la 
vie privec est nfressajre au mainlien d'une soc:icte 
lihre ct Jemocnitique. Dan,, l':mfaDag~ c. Canada 
(.'vlini.wre des Finances). r19971 2 R.C.S. 403, par 
65-66. le juge La Fure st J!Jlrm::iit (t,ien qu'il soil dis
sidem. ii exprime .~ur ce roint !'opinion Jc !'ensem
ble de la Cour) : 

La protection Jc fo vie piivee, est unc: valeur fon
<lument.ik des Etats de1nocr:11i4ucs 111,Kkrnc,: voir 
Alan F. Westin. Prirnn <111d Frecdmn (1970). aux pp. 
349 et 350. Et:int 1·c~pre~--;ion de l;i pc1·,om1,ll·ire nu 
de J'identi(c unique u·une pcrst>rmc. lJ notion de \ i.: 
privtie repose sur i'nutonomie physique et mornle -- ia 
liher1c de drncun de pens,:.-. d'agir ct de decider pour 
lui-m&mc: ,oir K c l>vmc11!. I 1988J 1 R.C.S. 417, ~ 
la p. 4:27. k juge I.a Forest: voir au,si Joe-I f'cinberg. 
<• Auronorn)\ Sovcrclgnty. nnd Privacy : ~\lor:·d lUe.:ils in 
the Con-;iitution'' >> ( 19~2). 58 No!n' Dt1J1!C f R,'\' . .:W:'i. 

La \ ic privec e~I eg:ilement 1·econnuc au C:unada 
comme ecant Jig.ne d'elrc prc>tt'ge.: par l<1 Cnnstitutinn. 
du nrnins d:ms la 111cs1_;r-: u(; dk est incl use Jan~ le droit 
il la prolection \..'Gnlre les fouilks. p~rqui."itions er s~ti'.'-ics 

'l) 

! ' 

AGC0606 



790 /;-\VIGNE 1'. CANAUA Gonrhier .I. [2002] 2 S.C.R. 

and Jl·eedon1s; se;:~ !hinter t·. Sou!h1..nn lnr .. [J984J 2 
S.C.R. 145. Certain privacy intne,-h may :ibo inhere in 
the , . 7 right to life. libe11y and ~ccurity of the per~on; 
sde !?.. , .. H<'i1crt, [J990] 2 S.CR. ISL amlR. v. Bro,i<'-', 
[1991] J S:C.R. 595. . 

La Forest J. also did not he,itate in that c:ise to rec
ognize "the privileged. foundational position of pri
v.icy interests in our social and legal culture" (para. 
69). La Forest J. added. at para. 61, that the over
arching purpose of access to infomrnlion legi~lation 
is to facilitate democracy: 

It helps to ensun:: first, 1ha1 citizens have the inforrnariori 
r<'qniretl to participate m<".aningt'ully in lhc clem,,crntk 
process. amJ secondly. that ruliticians and bure:rncrats 
remain accountable to llrn citizenr;-r, 

And 1ascly, L'Hcureux~Dtibti L dissenting, bl!t 1101 

on this point. wroce on the question of the impor
tance of protecting privacy in R. 1'. O.w/in, [ 1993) 4 
S:~,R. 595; at p. 614: 

Th.: ili1port,mce ot pri\'acy a, a t·undJmental value in 
on]· soei~ty is underscort~d by the piotectio1] affrn Jed to 
'c'.Y<!:IJ'Orl<! under s. 8 of the C/rurter "lo be ,ecurc against 
unreasonable search (>T sei1Urc". This value finds expre.~
sion in such le_gi~lation as the Priva,·,v r\c-r, R.S.C.. l v85, 
c. P-2 }, which re.,tricts the purposes for which informa
tion may be used Lo tht:>se for whid1 it was r~l·tiveJ. 
!Empha~i:; in origin:11.] 

The Official Lr,nguugcs Act :u1d the Privacy Acr 
~i'e closely linked ll1 the values and rights set out 
in the C1rnstitntion. and 1llis expl~ins the l[liasi
constitLJtio1rnl status that this Comt ha:; n:cognized 
them :ts having. HoweYer, that status does nol oper
ate to alter the traditional approach to the imerpre
tation ot' kgislar.ion, defined by E. A" Drkdger in 
Consn·11c1io11 of S1at11t1:s (2nd ed. 1983). at p. 87: 

Today thc:J\: i~ only on-: principle slr approach. namely, 
the word, of un A<.:t arc t.1) l1c read in their tntire c,mtext 
nnd in tht·ir granunaticai <lnd orclinary sense !Hrrmoni
onsly with lhc- s,henie of tile Act. the object of the Acc. 
and the i1i1Cntion i)f Parliamem 

abus)v~s. garanll par r art. S de Ja Chartt! curui(fienne des 
droits ci libau!s; voir Hwm-r c. S011thum inc., [19841 2 
R.C.S, J45. C~rtains droit., ~ la vie privce peuVelll. tigz
lement 6t1e inclu., Jan, le droit ~ ia vie. ii Li libertc et a 
la sfrurite de !a p.:.rsonnsc, gar;uiti par l ',,n. 7: voir R. c. 
Heherl. [1990: '.2 R.C.S. 151. d R. c. Bmyh-s. [1991] 3 
R.C.S. 595. 

De plus, dans ce!te meme affoire, le _juge La Forest 
n'n pas besile a reconnaitre. « le SiJtut privi]egi(; 
et fondamental du droit a la vie p1ivee da.ns nou·e 
culture sociale et juridique » (par. 69). Le juge 
La Forest ajoutt: egalement, au pm·. 61. que la loi en 
matiere lfinformation a pour objet gfoeral de favo
riser la Mrnocratie : 

Elle uiJe a garanlir, en premier lieu, que !es citoytns pos
:;e,knt I" i nforrnation necessaire pour part.iciper rnilemenc 
au processus Jimocrutique. et. en seconJ lieu, qu<:: les 
poJitkiens et bmeaucr;ites dcm,·ment c-omptabks cnvers 
J'cnsembk: de la 1x1pubtion. 

Enfin. mac.lame le juge L:Heurem-Dube. dissideme 
mais non sur ce point, s'exprimait ainsi a l'egard 
cle l'importHncc de la protection de la Yie p1ivee 
dans rarret R. c. Osolin, [1993] 4 R.C.S. 595. 
p. 614: 

L'i111po1 tan cc 1"1-1nthunen_talc qu}ar.::01 de notre soci6te 
::iu respect de lii vie privce e~t ,oulignte pcu· la protcclion 
que garantit ~ -::h~cun I' art. 8 de la Chai1,' ,, contrc k~ 
fouilks. ks perquisitions ou !es saisies abusive, ». Cet.te 
valeur tro11ve ,on exprei;sion dans des lois lelle la Loi 
sur la pmredion d<;.Y rc11.,·eig11ement,1· Jiers,111nd.1·, I .. R.C. 
( J 985). ch. P-21. qui re~treinl It's fin$ auxquclJes le., rcn
sdgnemcnts peuvc:11t etre utilises a celle, auxqudles i ls 
ont etc r,:sus. !Souligne dans l'orig:im1L:l 

La Loi sur le,1 /angues (~fjiciel/e.1 et la Lui sur .lo p10-

1ecrion des re11seig11er.1eJ1ts (lersonnels sont ctroi
ternent liees aL1x valeurs et aux droits prevns par 
la Constiwtion. Ct! qui explique leur starut quasi~ 
con~titutionnel reconnu par cette Cour. Ce statut 
n'a toutefois pas pour effet ue modi lier 1' approc-he 
truditionnelle d'interpriiation des lois. dcfinic par 
E. A. Driedger dans Co11srruc1ion of Swt111es (2" ed. 
J 983). p. ~7 : 

[TRADLCTION] Aujourd'hui iJ n·y ;1 qu'un scul pi in
cipe ou solution : i! fam lire ks termes <l'unc loi dans !cur 
come.,;.tc global en suivmn le sens ordinaire cl gr::imm.ni
cJI qui s'hunnouise uwc !'esprit <le- la loi. 1·,,b,:et de h loi 
et i'intentiou du lt'gisbrem. 
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The qua~i-urnstitutional status of tile q[Jicia/ 
Lm1gu11gcs Ac1 and the Primer Act i~ one indicator 
to be co11sidcred in interpreting them, but il i, not 
conclusive in i1.,elf. The only effect of ihis Coun's 
use of the expre~sion "quasi-constitutional'" 10 
describe these two ACLs is to recognize their special 
j)Ul))OSC . 

The Prirncv Au deals with "personal informa
tion", whicJ1 is de tined in s. 3 of the Act. As Jerome 
A.CJ. said in Canada (Information Commisjioner) 
v. Conada (Soiiciror Ge11em/,l. [ 1988) 3 EC. 55 i 
(T.D.J, <lt p. 557. s. 3 is "delibcrntely broad" and 
"is entirely consistefll with the great pains that have 
heen taken to safeguard rndividua:1 identity". (See 
;:iho Dagg. supra. ,ll para. 69.J Section 3 provides. 
iirrer a!ia: 

3 .. 

"personal infornrn1ion·' means illformation about an 
identifiahle individual thal is recorded in any form 
including. witl1,1u1 re.~tricting the generality <)f the 
forcgo·ing. 

lg) the views or opinions of another individual about 
the individual. 

To achieve the objectives of the Prirncv Act. 
ParJiamcnt ha~ created a derailed scheme for col
lecting, using and disclosing personal .infonnacion. 
First. the Act sp,xifies the t.:ircumstances in which 
personal informiHion may he co.llected by a gov
ernment institution. and what use the institution 
may make of il: only personal information that 
relates directly to an operating program or activ
ity of the government institution that collects it 
may he coliected ( s. 4), and ic may be used for 
the purpose for wh.icl1 it was obtained or compikd 
hy the institution or for a use consistent with that 
purpose, and for a purpose for which Lhe informa
tion may be disclosed w the institution under s. 
3(2) (s. 7). As a I ule. personal information nrny 
never he disclo~ed to third parties except with lhe 
consent uf the individual r.o whnm it relates is. 
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Le :-:ta1u1 quasi-constilutiunnel de la Loi .1ur le.1 
h1ng1ws (1i]icieiles el de la Loi .1ur Ii/ JmJ1eciio11 
de.\ ffl1Sr.'igncmems /!l'r.1(innel.1 l:St 1111 indicali:'ur i, 
considerer urn~ leur interpreU.tLiCHL mais n · e~! pas 
derenninant en ~oi. Lutilisation par notre Cour de 
]'expression ,, q11asi-constiLutiomiel " pour decrire 
ce~ deux lois n·a pour effet qu<.: de. reconnai'tre leur 
objet particuher. 

Comme son nom l'indique, la Loi .\W- lu pmiec
rion ill'.\ renseig11emenrs personnels vi.~e le~ '< ren
seigncmcms personnels» que definit ran. 3 de 
cette loi. Comme 1';:i precise k juge en chef adjl,int. 
Jerome dans Canada (Commissaire Cl l'i;(fimnorion! 
c. Canada !Salliciteur gci11emlj. [ l 988] 3 C.F. 551 
(Ir" inst.l. p. 557. J'art. 3 est " delibcrement large )> 

et ,, illustre tout ii. fail !cs effons considernbles qui 
Olll ctii dcploycs pour pwteger J'i<lentirc des irtuivi
dus ». t Voir egalcment l"affairc Dagg. precitet\ par. 
69.) L'articie 3 prevoit entre autres : 

3 •. . . 

,, rc11seigner11cnts pcrS(>nnds " l,es renseignemen1s. 
quels quc ,oiem kur fr,nne ct kill' Sl1pp1:,n, c01iccrn,111t 
un inJividu idcntiliai:>k. 11ota111rnc11t : 

gl ks idces ou opininn, J·auLrui sur Jui : 

Pour realiser Jes objectit\ de la l,oi .wr la pro
lfflion des rer1.1eigneme111s pe.r.1o;u1e./s. le legisla
teur a mis en place un regime detailie de colleclt\ 
J'util.isation ct de communicution des rcnscigne
ments a caractere personnel. D'abord. la loi prel:ise 
dans quclles cin:onsta11ces des renseignements per
sonnels peuvent fare reeucilli.c. p[u· une .institnlion 
federalc et !'usage qu'on peul e11 faire. soil seuls 
ks rcnseigncmcnts per~o1,rncls ayam un lien direct. 
avcc Jes programmes 01.1 lcs nnivilfs de J'inslilll• 
lion federale qui ks recueillc (nrt. 4), et ceci pour 
!cs fins auxquelles ils ,int ere ll'Clleillis OU prepare,~ 
par !'institution de memc 4ue pour !es usages qui 
sont wrnpatibles avec ces tins. et celles .iuxquclle~ 
i Is pcuvent lui etre eommuniqu,'~ en vcrtu du par. 
8( 2) (art. n. En r,rincipe. les renseignernenrs per
sonnels nc peuvcnt etre communique, ii des tiers. 
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8(1 )) ,rnd \ubject to rhc except iuns set out in the 
.t-\c.t (s . 8i 2)). 

The Act alstl governs 1he retention of personal 
in rormati1m. which mus1 be stored in persorn1i infor
mation banks (s. 10). The !\ct provides Lhat every 
individual wlm is a Cmadian citizen or permanent 
resident has a rigllt w be given act:ess to personal 
in format inn abou1 the individual beld by a govern
ment institution 1.s. 12 ). lt is that St'.ction that I\-fr. 
Lavigne relies on in requesting ,iccess to personal 
informati(lll about him 

The Act also sets out the circumstances in which 
a government institution may or must refuse to dis
close personal irtfonnaLion to Lhe individual to whom 
the information relales (ss. 18 to 28). B. McJsaac. 
R. Shields and K. Klein desciib~ those exceptions 
as follows in The Law (if' Pri1'l1cy in Cmwda {loose
leaf). at p. :l-15: 

Sections 18 tlm>ugh 28 of the Privacy A.cl provide for 
the establishment of exernpl b~nks of personal infon\1a
tion and establish various p1w:isions for the exemption 
ofp.·rsonai inforrnation which lln,.IJ.:en reque~tcd. D1esc 
L~xemptlng pn,vi.)ion:; fall intn two !najoJ Lypc~. Fir~t 
!here a re i:xtmpcion, whid1 arc bnsc,J on tl1e <.:la.,,ifica
ti:m or IYll<" ,-,f per,onal info1mation involved. In these 
c,l~es. th,: 1wr$onal i11formation is snb,i,xt to exemption 
frcim disclosure ,imply because it f~II, into the class 
described in the exempting provi,ion. The othe,· exemp
tions require that the head of ibc institution be s:itisiied 
that the use of 1he [)crsonal i11fonmnion in qrn:stion ,n,u!J 
rc~uH in an injury l)r other con~equtncc \Vhich is :">pcci
iieJ in 'J,e exempting section. 'f11e reasuHable e;,;pcctation 
of injury tesi r,~quire, that then: be a re;1sonable expecta
tion nf ;.pn1b0.bic·· harn1 . ... ln mo'>L ca.':>eS, even if ih~ 
(iei'sonal informution falls within a class wl1i<:h is exempt 
fmm disclosure simply because of lhc nature of lhc- per
sonal .informnlion in question. the head of tl1e i11,1itution 
still has n discretil'>n tci releJse 1hc per~o,rnl information. 
Then: are on):; three ,iruations in which the head d' the 
ins1itu1ion is ,t:ttutorily oblig,:,d t<:• 1 duse lo 1eka~e per
son.ii information [s,. l 9, 22(2) ,ind 26J 

Given tha: 0110 of 1he objectives or rhe Prirncy 
,:le! is to provide individuals wi1\J acu·s~ io per
soni.ll information :;bout tbemsehes, 1he courts have 

sanf avec le ;,:onsentcrnent dr l'individu qu'ils CDn•

cernent (par. 8( J J) et sauf exceptions prevues a cei.te 
Joi (par. 8(~)). 

Cette Joi reglemenle egakment la conservation 
de, renseignements personnels en prevoyant leur 
versement dans des fichiers de remeigneme111s per
sonnels (art. !0). La bi prevoit le droit d'acces de 
tout citoyen canadien et Wut resic.1ent permanent aux 
renseignernents JJersonnels Jes rnncernant et dete
nus par ut1e institution federak tart. 12). Cest en 
vertu de cet article quE: J'vL Lavigne a demande l' ac
ces aux renseignements personnels le concemant. 

Cette loi prt{voit aussi des cin:onstarn:es (JLl !'ins
titution federale peut ou doit refuser la communica
tion de renseignements personnels a l'individu vise 
par ces renseigncmenrs u,.rt. 'J8 a 28 ). B. Mclsaac. 
R. Shields et K. Klein decrivent ainsi ces exceptions 
dw1s The Law cf Ptil'acy in Canculo (leuilles mohi
les), p. 3-15 : 

[TRAD\:ICflON I Le, articles I 3 a 28 de ln l_.,,j sur 
la t>rotectioJ1 dt!s renw~i8J1£11tents per.,·o,mch privoienr 
retablissemem de Jkhkrs de n::nseignt'mem, pcr,onncb 
inconsultabks ainsi que diffcrentcs disposition, exemp
tant de. con1municarjon ..:::e1tain~ 1~nsclglletnenls person
nels demande,. Co::s di,po~itions d'exo::mptinn entrent 
dans dem. grnndn categories. Prc:rnicrcrncnL ii y a Jc, 
,:xcmpt..ions fondcrs stir la qualificaiion ou le genre des 
rcnseignemerits personilel~ en cause. Daus C<:S cas. ]es 
rcns<:igrremenh p¢rsonnels sont e~emptcs ck commu
nication sirnplc:ment pare"' qu'ib n:ievent de la ca!ego
Iic decrik clans la disposition ,l'<!xs:n1p1ion. Les autres 
exemption, exigent que le re;pom,nbk de l'imtitution 
soi! convaincu quc l"utilisatiou des i cnseign<"ment,; per
sonnels er, question caus,·rait un prejudice ou enii ainerait 
une uutre co11~6quenci:' precbee dans la disposition por
tant e.,ception. Le critere de la previsibilite rai,onn~hk 
du dorrtmage exige une attente raisonnable Jc prejlldice 
" pmbabl~ "· f ... ] Dans la plupart des en,, mernc: si 
les renseignerr1e-nts p~rsonnds t eleveni er une cntigoric 
exemptee de communication simp!crm·nt en raison de 
leur nature. le responsab!e de: J' illslilt1tion a le p(>ll\ oi.r 
dis,rctionmire de le~ c,,mmuniquer Jl n'e:;istc que trois 
cw; oi, la Joi iu1<:1dit au r<?SfJOnsable de l' institution de 
cornn1uniquer Je~ rcn,c·ignen1e1n:- personnels I.art 19. 
pnr. 2::!(2) et art. 26j. 

Etant donne qu'un des ohjectifs de la Loi sur iu 
prote<'tion de.\ renseig11cmems penomw!.1 e~t d'w,
surer t'aeces Je~ inclivit.lus aux ren~eignements 
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generally interpreted the exceptions ro ille 
right of access namiwly. For inswnce. in 
Cwurc!a (!11fonnmiori CO!ll!1/is.1ioneri v. Cnnado 
(Immigration and Reji1get' Board) .. Iupm, Richan.I 
J. of the Federal Cou1i. Trial Division said. at prm1s. 
34-35: 

'!lie general preamble n; contained in ,. 2 of the 
Privacy Acr, has tile sn111e g:cner:il effect n, s. 2( I) of the 
Acass 10 l!(ft>r111alio11 ;kt. The Prirn,y Act mu .,1 al<;o be 
guided by the purposive clause .... 

llie Privacy Ac(, purpose is to provide acce~~ to 
pcr~ornil information mainlainc!d by government. Tne 
rule, of j,nc!'pretation describ{'d above also apply in this 
instan<.:c. 111e nc:cessmy exception, to the a<.:<.:.::ss must he 
~trictly c,,nstrncd. 

Similarly. in Reyes v. Secretory <!f Smte ( J 984 i, 9 
Admin. LR. 296. at p. 299, the Fcdcrnl Collrt. Tri;1l 
Division said: 

lt must also be emphasized thnt ,ince the main purpo,,: 
of rhtse "nc('css to information" statutes is to rndify rhe 
right of public a..:ce~, to government information, twc) 

things follow: first. such public access ought nol be ti us
trntcd by the Courls except upon the clcare~t of grounds 
w tlrnl dol)bt might to be re~olved in favour of cli~closurc; 
second, the burden of per~uasion must rest upon the party 
resisting disclosu1'e. in this cas.: the government. 

The Priva(')' Act provides for the appi)inirnem 
of a Commissioner responsible for administering 
anJ enforcing the Act. The Privacy Cl)mmi,,sioner's 
duties include.: 

- Receiving (and investigating.) complaints from 
individuals who allege thi:lt personal information 
about thrrnsclves heiJ by a government institution 
has been used or disclosed Otherwise than in accord
ance with s. 7 or 8 (s. 29( I )(a)), and re-:eiving (and 
investigating) rnmph1inl'i from individuals who 
have been refused access to personal inf,)rmation 
requested under s. l2l 1i or wh;) a!kge that they are 
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personnels qui le~ conccrncnL lcs tribunaux ont 
gencralement imerprete de maniere restrictive 
ks exception$ ;1u droir lLJCci::s. C esi ce qu · ,\ 
atlirme ni:namment k juge Rid1,u'll, ue la Section 
de prc-miere instance Je la Cour federale. d,ms 
Canada {Comt11i,1saire lt l'infon11mio11) c. Ca11ado 
(Commis.1ion de /'hnmigrillion et du .1rat11/ de r;ifu
gie). prfrite. par. 34-35 : 

I.e pri,m1buic que rn11stituc J',·1rtide 2 de l,1 Loi sw 
Ju proteclion des re11scig,1t!1ncnts penon.1:·.e/5 a dans l\;n
.,ernbk le rnem~ cffet lJll'-' le pa1 ngrapllc 21_ J) ,Je !u Loi su/' 
l '<1,·c,\1 d I 'i11tim11mio11. L. inkrprelalion de la L,Ji . .-,;r la 
prolt,·rion ,lc.t rcn1;ei8.'U:l11enh pcrso1u1<d.\ doit. eJJe au~~:i. 
partir de la di,pusi1ion espo,Jnr sun ob_jet, .. 

La J..vi sur lu pmtcuiun des re11S,'i:,inemt'HIS pason-
11e/s a pour objel <le chinner ac,:es aux rcnscignemc1Jts 
per,nnnels con~el'v6 pa1· k gouver nemcnt Le, reghls 
d"in1erp1~tati0n d.:critc, plu, haul s'appliquent en !'oc
currence. Les aceptions nece~saires au Jroit 1facc~~ 
doivent ¢!Jc inlc"rprele<"~ <Jc manii'!re siricte. 

De meme. clans la decision Reyes c. Canada 
(Semirariat 1/'lfrat.J. [1984] A.C.F n'' J US (QL), 
la Section de premier~ instance de la Cour fedcrale 
soulignait au par. 3 : 

II com·ient au,,i d ' insistcr sur le foil 411e. vu que l'ol:>jcc
rif cssentiel de ces loi:, sur /'tted:s 11 l'i11fonuatio11 vise a 
c:odii'ic:r le droi, de I' acces du public uux renselgneme111s 
gouvcrnem"nt,rnx. ii en rc,ulte que ; tout d"al:,ord, l'ac
c~, <Ju public ne dcnait Ila, et1e gfne pa.r ks det:i~ions 
_iudic,iaires, sauf en ca~ de motifs manifcstes. de sork 
4ne le doute Jevrnit jouer en favcur ck la divulgation: en 
second !ieu. c'c,i n .la partie gui empeche la <liv11lgmion 
qu'il im:ombe Jejustilkrce n:ru,. ~n 1·espi::c~ l_e gou\'er
nement. 

La Loi .111r la prme,·1ion de.1 ren.1ei[!,11emer1ts per
.1<>1111e/s prevoit la nomination d'un commissaire 
charge de vciller a ['application et au respect de la 
Joi. Le Commissuire a la prntt!Ction de la vie pr\vfr 
a, entre :JLJtrcs, com me nrnndat de : 

- Recevoir les plaintcs (ct faire enquetc ~ur 
cellt's-ci) depusees par des imlividus 4ui pretendent 
quc (k~ rl~nseignements rersonneb les conccrnant et 
dcte!EIS par nnc institution feJfo\Je ont ete utilises 
ou con~nrnniqucs contrairemcm aux all. 7 ou 8 (al. 
29( I )aJ); de rccevoi1 le, plainres (et faire e_nquete 
sur cclks-ei) clcposces par des individus qui sc 
sonl vu ,·cfuser la rnrnmunicc11ion de renseignements 
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nm heing accorded the righh w whicil they are en ti
t led under s. l 21_2) rs. 29(1 )( h) and (r:)J: 

- lnitiating a complaint where ihe Privacy 
Commi~sioner is satisfied there are reasonable 
gronnds ll' investigate a matter under the Privt1n· 
AC! h. 29(.~)): 

- C:i.rrying ont investigations of the files (\lll-

1ained in pt'r.sonal information banks designated as 
exempt banks under s. J 8. to determine whether the 
files should in fact he in those hanks (_s. 36): 

-· Carrying om investigations in respect of com
plian;:e with ss. 4 to 8 (collection. rctemion and pro
tection of personal information) (s. 37). 

Tl1e Privacy Commissioner has broad powers 
for tl1e purpt,~cs of conduc1ing investigations .into 
complaints that. are filed. He ha~ access to all infor
m:1tio11 held by a government institution. \Vith the 
exception of confidences of the Queen's Privy 
Cmmcil for Canada. and no information to which 
he has access 111/iy be withheld from him (s. 34(2)J. 
He hf1s tile right to summon and enforce the :.ippear
ance of wir.ncsscs before him and to compd them 
tO give oral or written evidence on oath and to pro
duce such dm::umcnls and things as lie deems req
uisite to the full i1m:stigation and rnnsideration of 
!he complaint. In addition. he may administer oaths 
and receive such evidence a11d other info1mation, 
whether on oath or by affidavit 01 othei wis~. as 
lhe P1ivacy Commissioner sees fo. whl'lher or not 
rite 1~vidence or information i~ 11r would be admis
~ibk in a court of law. The C,1mmissioner may also 
erncr any premises oc:cupicd by any government 
institmion (l!l satisfyi11g any security rc4niremc11ts 
of the ins1itution relating to the premises. converse 
in p1·ivate with any pehon therein, and carry out 
~ucl1 inqui1·,es within the Privac:y Corrnnis~ioner'~ 
authority under the Primer Acr as he sees iit. La):t!y. 
the Privacy Cl1111mi\;;ioner may c,amine or obtain 
copie~ of l"ir extracts frurn bollks or 01l1er records 
i'llund in the pn!miscs occupied by a government 
institutil1n contt1ining. any matter rekvam to the 
inwstig,Hion (s. l-1-( t)). 

pernmnels. demancles en vcrtn du par. l:2( l ), ou qui 
sc pretendenl le,es ,ks droits que teur accorde le par. 
l2(2J (at. 29( l l/n et (1). 

- Prenure r i1itiati,,e cl' une plainte ~ · i l a des 
motifs raisonnab!es de croire qu 'nne enque.te devrait 
etre menee sur une qucsrinn relative a !a Loi sur !o 
protection des re11seignernenrs perso11ne!Y (par. 
29(3)). 

-- Proceder a des enquete, sur Jes dossiers verses 
dans les 1khicrs inconsultablcs classes comme tels 
en v,mu de !'art. 18 afin de verifier si les do~sicrs qui 
:,;'y ironvem devraieot be! et bitn y etre (art. 36). 

.. Tenir des enquere:, relativemem a i' applic::ition 
des arc. 4 a 8 (collede, conservation et protection 
des renseignements personnels) (art. 37). 

Afin de mener a rerme J'instrnction des plaintcs 
tlcposecs, Jc Commissaire a la protection de 1a vie 
privcc pos:;cde de va.~tes pouvoirs. l1 a acc\:'s ii wus 
!es rense.ignernents qui releveni d'une institution 
fedt~rale, :i l'exclu,ion de$ renseignemt'nts confi
dentiels clu Co11seil prive de .la Reine pour le Canacl:i 
ei aucun des renscignements auxquels ii a acces ne 
peut Jui etre refuse (p,1r. 34(2)). Ii a le dcoit d'as
signer et de contraindre des remoins a compara1tw 
devant Jui, il. deposer verh;ilemenr ou pa1 ecrit sous 
la foi du serment t'l a prnduire Jes pieces qu·il juge 
indispensables pour instruire et examiner a fond 
les plaintes donl i! est saisi. De µJus, ii pew faire 
prcrer scnnent et rccevoir des eJcmcnts ck preuve 
ou des renseignernents par d6clara1io11 verbalc on 
t;c1ite sous St'rment ou pur tout autre moyen qn'il 
jugc incliqm\, inclcpcrnfammcnl de kur admissibi
lite devant Jes tribunaux. JI peut egJ/t'mem pcnt'lrer 
Jans Jes IOC<lUX occupes par llTIC insiiwtion fedcrale, 
it condition de ~,atisfaire a11x normes de securite 
ernblies pa1 !'institution pour ces locaux. s·cntre
tenir en privc ;wee toutc pcrsonnc s'y trouvant d 
y mt'ner, dans le cadre de Jc1 competence cunft;rcc 
par hi Loi sur la pmtedio11 d!'1 renffignel/ienrs per
)()1/i?i.'l.1, Jes cnquctes qu' il croit n,5ces.,airi;s. Enfin, 
ii peut cx.aminer ou sc faire remcttrc des copic$ uu 
dt'S c.s:.l1aits de.~ livres ,1u m111e:c, documents conte
nant des elcmem:, utik; ?i J' enqUt'te ct 1.rouv~s d:rns 
les locau.\ occup0~ par unc ins1irntitrn rc:uerall' (()ar. 
.H(i)). 
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After completing his i11vesrigation. the P1ivacy 
Commissioner repons his tindings to U1t' head of the 
government institution in question, if he finds that a 
complaint i$ we!J-foundecl. Where appropriate. the 
P1ivacy Commissioner may repon his findings to 
the complainant. In hb report, he may [lSk the head 
of the governmellt instiLUtion in question to disclose 
the perrnnal information in issue or to rnake changes 
in the management or use or per~onal infonrnition 
(SS. 35. 36 and 37). 

Like the Privacy Commissioner, the 
Commissioner of Official Language, plays an 
important role. It is his job to take the measures that 
are nece,sary in respect of the recognition of each of 
the two official 1::inguages, and to secure compliance 
with the spirit of the Of{icio/ Longuages Ac1, in p;,1·
ticular in the administration of the affairs of fcdernl 
institutions. It is therefo1e the Commis~ioner who 
has been given the mandate to ensure that the ohjcc
tives of that Act are implemented. To allow him to 
fnlfil a social mission of ~uch broad scope. be has 
been vested with broad powers by tbe Parliament of 
Canada. For in~tance, he may conduct investigations 
into complaints that in any pa11icular case the status 
of an official language was not n:eognized. or any 
provision of an Acr of Parliament or regulation relat
ing to the status or use of the two official languages. 
or the spirit 0r intent of the CWicial l.1.mguages Acr, 
was not complied with: 

56. { l) It is ll1e duly of th;: Commissioner to take 
all actions and meawres within the authority of the 
Commissioner with a vic,v to cn,uring recognition of Lhe 
Slams of each of the official languages and compliance 
with the spirit and inte1it of thi~ Act in lhe adminis11·a
tion of the affairs of federal institution,, including any of 
their activities relntin!!. to the advancement of English :rnd 
French in Canadian ,;xicty. " 

(2) It is 1he duly ()f the Colllmissioncr. for the purpo,e 
set om in subsection (I). ro conduct and c:my out in;c:s
tigmions ejtl1cr on his O\VlJ initli.11i,e or putsuant £0 any 
complaint made to the Commi~sioner and Lc.1 r~pOJ L and 
make recommcndatio11, with rc:spect 1J1eretc> a, prnvidcu 
jn th L, .,l,ct. 

58. (I) Subjec! lo this Act. ti!~ Commissio11,:1 shall 
irwe~tigate any ccmplaiJ)Lff1yJe 1,, tile. Commi,-si ner 
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A !'issue de son enquctc. ic Cormni,,;saire :1 la 
protection de la vie privec fait rapp(,n ue scs con
clusim1s au respunsable de l'instiLuLion federnle 
Ctlncernee s·ii conclut au bien-fonde d'une plainle. 
S 'il ya lieu. il Tait ~gaiernent rapp011 au plaignant de 
ses conclusions. Dans son rapport. ii peut demander 
au responsable de rinsiitution fedeJ'ale concernJe 
de communiquer Jes renseig:ncmt:"nts personnels en 
causi: ou de pmceder a <les changements clans la ges
tion ou l'milisation des renseignemems personnels 
(art. 35. 36 ct 37). 

Tout comme le Commissaire it la protection 
de la vie privee. le Cornmissaire aux Jangues 
offrciellcs joue un r6k imporiam. CeM ft ltti que 
rcvienl la tJche (k prendrc toUleS Jes mesures 
necess,lires visa.nt la reconnaissance du slatut de 
c!wcune des dcux langucs officiclles et clc faire res
pecll'r 1' 1:sprit de la Loi sill' In lm1!{ues t/f]icie!les 
notammern au sein de !'administration des a.ffai
res de, institutions fcdernle:;. C'est Jone le com
rnissaire qui a le mandat tf assurer la pours11ite des 
objectifs de cette loi. Pour !Lti rennettre de s'ac
quiuer <li: cette mission sociale de grande envci'
gurc, le Parlcment du Canada J'a investi de vastes 
pouvoirs. Ainsi, JI peut proccder a des enquer.es 
slll' un cas prccis de non-reconnaissance du statut. 
d'unc langue officielle ou de manqucrncnt a une Joi 
DU un reglemem federal sur .le statut OU rusage des 
dcux langucs officiellcs ou. encore, a !'esprit de la 
Loi sur /e,1 iang1w:, <ilficielles ou a !'intention du 
16gi~latcnr : 

56. (I) JI incombc au comrhissaire de prendre, dan., le 
cJdre de sa competence. toutes ks rncsures visant ii a.%11-

n:r la n::connaissancc du statut de chanme de~ Jangucs 
ofticielks ct i1 faire respe,kr l'!!~pril_deJa pre,Snte Joi ct 
J'i11te11t1on du legis lu1 cur en ce qui touche Lidmini.stra
tiun Jes :if'fairc, des institutions fcder:iks. et notnmmem 
la prorn01io11 du fran.,ai~ et de Lmglais dans la sociclc 
canadienne. 

(2) Pour s·acquiltcr de c,'.tk mis,ion, le con11ui.,,airc 
proce.Je fl d:-s enqu~te,:,; .. ,oit de :-:a proprc inliiativc:~ soit a 
la ,uite de, plainLc, qu'il re-;·oil. et prescme ,es rnppons 
el r-xornm:indatiou;,; conformemem a l:1 presenlc loi. 

58. ( l) .Sou, J¢ser\'e des ~utres dispositions doc la [Jri:'
,;ente loi, k commissaire imtruil_loUle plainlt' re,ue•--sur 
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~n ising tron1 any aeL nr \)1ni:::.sion to the eilect_ that. in any 
pnrtj~·ular in~.tance or C<1.,c. 

(ul the .-;1,1tlh of :1n oftlt:h1l kin.~u~1gc was nor c)r 1~ n()t 
hcing n:·i::ognized, 

(b) any provisinn of .:iny A.::t of Parliamenr or rcgu!n
lion relnring tu the st:nus or use of the ofli,ial !::in
guages wa, not c•r is n<>l being ;;omplied wirb, or 

!Ci the spirit and intent of thi~ Act was not or is not 
b;;;ing cornplied with 

in the ndministration of tiie ~,tfoir, of any frdcrnJ institu
twn. 

(2) f\ complaint may be made to the Commi$Sioner 
h:, m1y pcr~on or group (ll' pcr,on,. whether ol" not they 
speak. or repres.~nt a group ,1waking, the ,~ftkial l:J.n
gnJge the status OJ' u~c of which i~ at issue. [Ernpha~is 
added.I 

The CtHnmis_~ioner may also exercise his persuasive 
influence ro ensure that any decision that is made 
is i mplernented and that action is taken 011 the rec
ommendations made in respect of an investigation. 
For instance, s. 63(3) of the Official l.m1gul1ges 
Act prn-vides that Ile may request. the deputy head 
nr niher aJminbtrative head of the federal institu
tion concemd to notify him \Vithin a specified time 
of the action. ii' any, thaL Lhe institution proposes 
to iakl' to give effect to those rernmrnendations. 
He may also. in his discrcti\111 and afler cionsidcr
ing any reply made by or on belmlf of any federal 
institmion conc.crned. r.ransmit a copy of the report 
and n:commemlations to the G()Vernor in Council. 
and the Governor in Cou111.:il nrny t::tke such action 
as the Governor in Council considers ctppropri
ate in rdation to the report (s. 65( 1) and (2)). The 
Conimissioncr may make a repmt to Parliament 
where the (Jovernor in Council has not taken actiDn 
on it (s. 65(3)). He also has the authority to apply 10 

the Com! rur a remedy, with the consent of the com
plainant (s. 78). 

A~ well. it is ti'ie Commissioner who. decides 
whal pmcNlure to follow in conducting invc~ti
gations, subjcc1 lO the following requirements: 
the oblig;ition to give notice of intention tll investi
gate (s. 59 ). the ohligation ro ensure L'lat investiga
tions are conducted .in private ~s. 60(1 )) and thr obli
gation lu giw the individual or tcdcral institution 
in question the oppnrlun.it.y to ,rnswer ,my ;idverse 

un acte OLl unc omi,,:on --- tl fai;;ant ct,,t, d.111s L1Jmi
nblratiun J'une in,titution federak, cl'un c·as pricis de 
n(,n-rec-0nnHJ.,,~mce du ~iaLu1 trune lnnguc oniciclk\ de 
rnanquement ~ unc Joi ou un rl'glemem 1'cdcrnux $tir le 
s tmllt ou !' us:ige des tkm. Jangue~ officielks nu em:on! it 
l' <'sprir de la present<:: Joi et a l' inlention du iegishlteur. 

(2i Tout individu 011 groupe a Jc t.lroit de porlt:r plainte 
dev~nt k rnmmissairc:. indepcndammem de la lanr,ue 
oftkidk p:trll:<' park ott lc~ plaigna1M. !.It· ~oulignt·. I 

Le commissaire peut cgalement t'Xt'rccr son 
intluence pcrsua~ive atin de mettre en cruvre toute 
decision prise el de dtmner suite aux rccornrnan
dations formulees apres une enquete .. Ainsi, le par. 
63(3) de la l..Di ~ur le<; langucs c//lit'ief/es prevoit 
4u'il peut demar:der aux admin.istratcurs genernux 
ou aux autres responsahles administracifs cle r insti-
1Ulion federale concernee de Jui faire &i\'Oir. dans ml 
de!ai qu ' il fixc, Jes rnesures envisagees pour clonner 
suirc ?t ses recommandation~. 11 peu! en outre. selon 
son appreci.nion l't apres examen des rcponscs faites 
par !'institution federale concernc~e ou en ~on nom. 
transmdtre au gouverneur en coi1s,~il un exemplaire 
Ju rapport er. t.lc ses recommandar.ions; celui-ci peur 
e nsuite prendre les mesures qu' i.l juge i ndiquccs 
pour donncr suite au rapport (par. 65(i) et (2)). Le 
commissaire peul deposer mtc copie du rapport au 

Parlement lorsque le gouvcrneur en con~cil n' a pas 
dllnne suite :.m rnppon (par. 650)). En fill. ii a le pou
voir d"ex.ercer un recours jmfa:iaire avec le con~en
tcment du plaignant {art. 78). 

De plu~, c'est le comrnissain: qui dfriJ<' de ia 
procedur<.' a suivre lor~ des enquet~s. sous riserve 
des exigences suivanle:; : l'ohligmion de faire par
venir un avis de son intention d'enquctcr (ari. 59), 
l'ohligation de veil!er ii ce que ks enquetes soient 
secrdes (par. 60( 1) l et 1 'ol>!igation de <.tonntr au pai'-
1icu!ie1 OU a !'insti!Ulion rederale conc.:ernet' la pos~i
bilM de r~ponJre aux critique~ dont ils font l'ubjet 
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allegmio11 or critici~m is. 60(2)). The inwstigation 
must also be conducted promptly, since riie com
plainanl is emitkd to m,Lke an application for a cm11i 
remedy ~ix months after the complaint is made (s. 
77(3)). The Commissioner and every person :icting 
on bis behall" m,iy not ,focfose any information 
that comes ro their knowledge iu the performwice 
of their duties and functions under the qtficia/ 
l-<.mg11a,~r:.1· Act (_s . 72 l. 

In many signifo:am respects, the mandate~ of the 
Cornmissiont'.r ofOfficiaJ Languages and the Privacy 
Commissioner art' in the nat(ire or an ombud~rnan·s 
role (see M.A. tvlarshall and L. C. Reif, 'The 
Ombudsman: 1\faladministration and Alternative 
Dispute Resolution'' ( 1995), 34 A.!w. L. Rev. 215): 

-- They are independent of the government\ 
administrative instiLutions and hold office durjng 
good behaviour for a specified period. They receive 
the same salary as a judge of the Federal Court. This 
independence is reinforced by the foci thai they may 
not, as a rule. be compelled to testify, and no civil or 
criminal proceedings lie against them for anyLhing 
done in the performance of their duties; 

•- They examine complllinls mude hy individuals 
against the government's adminimativc iustitmions. 
and conduct impartial investigations: 

- They attempt to secure appropriate redress 
when the individual's complaint is based on non
judicial grounds: 

·- They attempt to improve the level of compli
ance h.y government instillltion~ with the Privacy 
Act and the Ojficia/ Languages Act; 

- As a rule. they nny not Jisclo:se information 
they recei,e. 

The Priv"cy Cornmi~sioner and the Officiai 
Languages Commissioner follow an Jpproach lhat 
distinguishes them from a court. Their unique mis
sion is to resoive tension in an infonnal manner: one 
reason that the office of omlmdsrnai1 w:L, created 
was to address the limitations of legal pwct·edings. 
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(p,ll'. 60(2)). Lenquete do.it egalemcnt etre rnenee 
promptcmem puisquc k plaignan1 a le droit cl'exer
cer un recour., judicia.ire six mois apres Jc depot cle 
b plaime (par. 77(3 )). Le comrnbsairc et toute pe!'
sonne ag1ss,mt en son nom ~om tenus au secret en 
cc qui c.oncerne les rensei,gnemcnt.s Joni ils ont con
nai:ssance dans J'exercice des attiibnlions que leur 
Cllllfere la Loi sur les langui",\ 01ficie!/es 1_art. 72). 

Le Commissaire aux langues officielles et le 
Commissaire ii la protection de la vie privcc c..letien
nent un mandat dont plusieurs elements irnpor
tants sont prnpres au role d·un ombudsman (voir 
l\·1. A. l'vlar::;hall et L. C. Reif. ,, The Ombudsman : 
lVlalaumi11istration and Alternative Dispute 
Resolution» (1995), 34A/w. L. Rt!v. 215J: 

- lls sont independanls de l' administration gou
vernementale et occupent leur charge a titre iuamo
vible pour une periode determince. Tis re~Divent le 
meme traiternent qu' un juge de la Cour federale. 
Celle independance est renforcee du fait qu'ils ne 
[.lcUVClll pas genera]ement etre contraints a temoi
gner et jouisscnt d'une immunite en matit're civile 
ot1 penale pour I.es actes accomplis dans l'cxercice 
de !curs fonctions: 

--- lb examinent Jes plaintes des citoyens contre 
l'administration gouvernemetltalc et ment:'nt des 
enquete5 impaniales: 

- Ils cherchem a obtenir la reparation appro
priee lorsque la ph.1inle du citoyen est fondee sur des 
moyens non judkiaires: 

- Ils cherchent a ameliorer le degre de confor
mite de !"administration gouvememenrnle a la Loi 
sur la protection des tehseignement.1· penolind1 et a 
b Loi sur !es tongues officic//es; 

Ils sont generalemcnt tenus ii la confidentia-
lit~. 

Le Commissaire a la protection de la vie privce 
et le Commissaire aux langues ofJicielles utilisent 
une approche qui ks distingue (J'une cour cle justice. 
Ils ont pour mi~sion propre de re,oudre Jes tension~ 
d"une manicre informelle. C'eq. entrc autres. pour 
repondre aux limiles des rccours judiciaires que 
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A~ W Wade wrote {Adminisrmtire Law l8th ed. 
..!(){)()). al pp. 87-88): 

rrsoinething ili~gal is done: adn1ini:-;lrativeJ.1;,.v can :--upply 
,r rcrm:dy. though llte proceJun.~ of 1he eo,11·1., i., 100 formal 
,rnd t::<pc,n,ive to suit mmiy cornplainnnt,. Bur ju~tifkd 
gikvanc,·~ rnay equally we-Ji J.tise from actinn \vhich is 
l<:>gal. or at any rate not c-k,nly ilkg,d, when ;,1 govern
ment depa11mc-11t has acted incon,idcrateiy or unfairly or 
when: it has 111bkd the ('Ornplainant or delayed his cn,se 
e:-.cessively or lre:1led him badly. Someti111es J ,<,tatutory 
tribunal will be able to help hlm both cite,rply ~nu infor
mally. But lh<:rc: is a hirge residue or grievances which fit 
into none of the re,wbr lcual mould.~, but are none lhl' 
ks~ real. A hum,111/.,y,tcm" of governrni":ht must provide 
some w~y of as,uagjng them. both for the s,1ke of ju~tice 
and because ,1ccumulatin;r dbcontenl is a ,e1iou;; do~ on 
a<lministr~tive efticiency"in a democratic country.-: .. 
What evt'.ty form of government needs is rnrne regular 
«n<l ,mooth-running mechani~m for feeding hack the 
r.;al'tions of it;; disgnmtle<l customc-r.~. after irnparti,,I 
a~:,;css1nen1. m1d for corn~cring ,vhnrever 1nay ha,'G gone 
wrong .... ll was because it filkd that need that 1hc 
devjce ,)f the onJbudsman su<ltknly attained immen,c 
popularity. ~weeping round tJ1c democratic world and 
tJking root in Brit:1in :ind ill many NiJer ,:01n1trifs. as 
well :;,; in,piring a vast likrnture. 

An ombudsman b not rnunsel for the complain
ant. His or her duty is tn examine hoth 5idcs of the 
disrute, asses;; the h,1rm thar bas been Jone and i°L'C
ommend ways of remedying it. The ombudsman\ 
prdc::rn::d ,netlwds are discussion and settlement by 
mulual agreement. As Dickson J. wrote in Bri1ish 
Columbia Dr:ve!OJ!men1 C(}/p. E Friedmann. [ 1984] 
2 S,C.R. 447. the office of ombudsman and the 
glievance rc~oluLion procedure. which arc neither 
legal nor p<Jliricc1I in a wict sense, are of S\\W!ish 
()1igin. cirrn 1809. He dcsc1ibed their gcnesi~ tat pp. 
45S-59J: 

,-'-\s origfnn11y ~on,:eiv~d. 1he S,\·eJlsh {)111huJsnrnn 
was In ht• the Parliarncnt\ \)Vcrsern of the- ad1nlnJstratic-n. 
hut O\'cr ti1nc the charautr of the i11stitution g1 adually 
,·hanged. Eventu~IJy, the Ombudsman's rnain function 
l~;m1e: ro be the in-...e~tigalion or c,,:o,nplalnts \)f nJi:daU.
rninisiration on bcll3Jf of agg.rie'tetl citiz.--~n-..; nnd the rec-
UillJnenJ~~tion of co,Te~t!,·e action to the govcrrnnentai 
ofli,·ilil or Jq)artmenc involved, 

!'ombudsman a ett' ctce. l:'.n etfet. sclcrn W. Wade 
(Admi11i,5trative Law (8e ed. 2000), p. 87~88) : 

ITRADliCffONl Si un .:ic1e illegal e.,t comrnis, le dwit 
aJmi!li,tratif peUI prevoir Lin recotirs. qmlique i:1 pro
cedure des cnur,; de justice ,oit t.rop formelle d trop 
co(Lteus-· pour rnnv,~nir i, de nombreux plaignants. Mais 
des grieh justifil,;; p:::uvent tout :rnssi bien decouler d'un 
Jcle kgal ou d'un acre qui n'esl. en fl)Ut cas, pas claire
m~nl illegal. lorsgu'un t:rganisme gouvernementnl a agi 
Je foi;on incon,ideree 01; i11cq11i1nblernent. ou lor~qu'il a 
induic en erreur ie plaignant, qu'il a retanlc son dossier de 
fac;on exce\,ive ou 4u'il l'a lraile cavalierement. lJr. trl
bum\l crs:'e pm la Joj e,t p;.ufois en mesure de raider a 1--x~u 
Jo frai~ et de fo(,Cll infonnelle. ll y a cependant un bort 
nombre de griefs gui ne com:spondenl ii aucun d<:', mode
ks juridiques hahimcls, mais qui n'en \ont pa;, moins 
r<!eb. Un systerne de gouwrnenient emprt:inl de com
passion ,foit fournir un rnoyen de reglcr ces griefs, Hull 
pour le~ fin~<le lajn,tice LfllC parce que raccumulation du 
rnecontcuternent constittll: un obstacle imprntant ii reffi~ 
cacil,~ acimini.,trntive dmts un pays demo.:ratique. [ ... ] 
Toure formc de gouvcm.:·mcnt a besojn J'un mernnisme 
regu!jer bien rode pnur rc{pomhc, apres evaluation impar
uale, aux rt'action,; cle ses clients insatisfaits et pour cor
riger ce yui a puma! fom~tionner. [. , .] C',•st parce qu'il 
a .:omble ce bcsoin que !'instrument que constilue J'om
hudsmnn ~·est :;oudnir.etnent a!lirc une ilnnlen,e popu" 
brite. fais,ml le tou,• 011 monde democrutigue el prl'nanr 
racine c11 Grandc--Brc?tagne et Jans de nombreux autres 
pays tout en foi,c1111 coukr beaucoup Ll'~ncn' , 

1 .'ombudsman n'csi: pus l' avocat du plaignam. 
II a le dcvoir d\:'xarniner le~ deux cotes du litige, 
apprccier les l(>!LS et nxommander Jes moyens d'y 
1Tmt~dicr. Ii privilegic la dbcussi1ln et ]'entente 
~t !'amiable. Scion le jugc Dickson clans l'affaire 
EJriti\'h Cohrmbio De1·elopme11r Corp. c. Friedmow1, 
f 1984] :2 R.C.S. 447. fa fonction d'ombudsman et 
la prncedure de reglernent qui nc sont ni legales 
ni politiques au sens strict sont d'origine sucdoise 
ct remomcnl aux environs de 1809. II en decrit la 
genesc (_aux p. :158-459) : 

Au. dCbur. l'onJbudsrrlJn suCdois devn.lt Ctre le stll

'Nillanl pmlernentairc de l'aJministrnt.ion. mai~ par la 
~uite ia natnrc de J1in~,1itution s'est prngn .. ".~sive1nen1 
111oditlec F1n;llen1~.nt. ro111hnds1n~1n en est verrn a uvojr 
pour foncti,,11 prin.:ipak tfenquerer ,11r cits pl:iintes de 
mauvaL,e adminisliation pom k corrtpk de ciloyens leses 
d de 1c·comnia11J~1 <le, Jli<?S\lres con-ectives aux fonction
m1.ires ciu n1ini:--tCre~ gou\erncn1enraux vis~s. 
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lhe im,liWtion of Ombudsman ha$ r:rown si1Ke 
its c:r,'.ation. It h~;s been ,1Joptcd in m,rny -jrn isdictions 
around 1hc world in rt~spon:,.;e to \Vhcit R. GregoQ' rtnd 
P. Hmd,e,,on in The I'arliwnc'nr,1rv 0111hwlsm11n ( l rJ75) 
refer t<\ at p. l 5. as ~·one of th~ Lliicn1111;::s of our tl1ne:-:'i 
namely. thac ' 'ri.)n th~ modern ,Lale ... democratic action 
i;; po.,~ible only through the in,1rurne11laliry of hurem,
crntic organirmion; yet bure~ucrntic -·- if it is not prop
el'ly ,:0nt10lkd --- i, itself dt.:,trxli,_, of demc,.:rncy and 
its vtduc~/·. 

The factors which haw led to the rise of rhe in5titu
tion of Ombudsm,m are 11-dl-kn()Wll. Within the lasr 
generation or two th<" ,ize and complexity of govcm• 
mciH lia, in~Tca,ed immeasurably, in both qualilativ~ and 
quantitallVC krm,. Since Lhe emergence of the modern 
wdfare state the innu'.;ion of gownunent inLo the li1·es 
anJ livelihood of imllviduals has lllcreased exponentially. 
Governrncnt no\v provides .:..erYicc~ nnd benci·lts~ inter• 
venes a.::tively in the marketplace. :1nd engages in J)l'('

prietary fL•Ktion;; Lhat lilly yc«r~ ago would have b,~en 
unlhinkable. 

B. The Co1111ee1iorr Between rhe O.{ticiol Languages 
Act and ti;e Privacy Acr 

Parliament h:.ls made it plain that the Privacy Act 
applies lO the Office of the Commissioner of Official 
Languages: the lmter is listed in the schedule to the 
Act :1s a government institution that is subject to the 

Privacy Act. As well, s. 2 of the Privan· Act pro
vides that its purpose is to extend the present laws 
of Canadi:l, and this includes the Official l.1.mguages 
Acr. although s. 82 of the ()[ficiai Languages Act 
provides Lhat the provisions of Parts I co V prevail 
over any other Acl of Parliament or regu iation there
under. None of the sections relied on hy the appel
lant is found in tbose parts: ss. 60(1). 72, 73 and 74 
are in Pan IX ~lf the Act. The meanings of the provi
sions in issue in these appeals must therefore be rec
onciled, and rl1ey must be read together. 

Section 12 uf the Privacv ,kt cri:•ates a right of 
access to persona! jnformalion. "[~Jubject to this 
Acr··. Excq:1tions to the righi of access must there
fore be pre~crihed hy thm i\ct. Where 3 government 
institution refoses to give access t0 the information, 
it is reu,uired to ~tJte the ~pecific provision of the 
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L'in,1itution ct'ombudsnrnn a co1111u Un <"s,or depui, 
~a c-reation. De n(lmbrcl1x pays Jans k monde l"onl adop
tec. pour reponclrc" i1 cc que R. C.,regory et P. Hutchessnn. 
a la p . 15 de leur OU\T:tge intitule T!1e Parliumr:nuny 
0111/mdsman ( 1975), app.::lknt ITR/\lll:CJ!ONI ,. l"u11 des 
dilemmes de noire epoque ,,. s:ivoir quc [TRADI ICT!ON] 
,, dan~ r]~.tat moderne ... l'action denmcrntiqu<c n·e,t 
possible qu·au rnoyen de l'organisalion burenu,·r.:itiquE'.: 
1rn1is la puissance bu;eaucratique, .,i elle n'c,t pa, bicn 
conuolec, tend cllc-mcme ii <letruire IJ democratic d ,cs 
vaJeurs ». 

Les focti:'urs qui ont conlribue a l'esrnr de l'in:;titution 
J'ombudsman ,out bien connus. Dcpuis unc Clll (ieux 
_!!ener,nit,ns. la taille et b comp!e.,i1J du gouve1 ncmenr 
ont augmente consider:iblement tant du point de ,vue 
qualitatif quc quJntirntif. Depuis Lwenement de \'Etat
providencernoderne, l'ingerencedu gouvememenl dnns la 
vie et les moycns de- subsistnnce des individus a augment:: 
de fa;on exponentidle. Le gom,ernernent assure mninte
nant des services et de;, av,i'ntages. int.::rvient actiw111ent 
,;ur le marchc et exen:e de, fonction,; tie proprie1.aire. ii un 
degre qui auraic ete inrnncevable il y a cinquuntc ans. 

B. Li's liens ent1-e la Loi sur Jes langues officielles 
et la Loi sr.rr la prureclion des re11.1eigneme11ts 
personnels 

Le legislateur a cla.irement indique qne la Loi 
sur la proiectio11 des renseigrzeme111.1 peu,onneis 
s'applique au Commissari:i.t aux lang:ues offo:icllcs. 
En effet. celui-ci es[ enumcre ft !'annexe de la loi en 
1am qn'institmion federale assrijettie a la Loi s111· lo 
protection des remeigneme111.1 perso,ineh. De plus, 
l'art. 2 stipuJe qu'elle a pour objet de completer la 
legislation canadicnne, dont Ia Lui .mr !es lwigues 
cfficielles, quoique !'art. 82 Jc la Loi sur !es langues 
o.f.T1cie//es prcvoit que Jes dispositions des pm1ics 
l a V l'empottent sur toule autre Joi on tout autre 
reglement fede1 aux. Aucun des articles ill\'C>ques par 
l'appelant ne figui"e dam; ces parties . .En effet. le par. 
60( l) ainsi que Jes art. 72, 73 et 74 se situent Jans la 
partie IX de ta loi. Les dispositions en litigc Jans le 
present pourvoi doivent Jone ctre concilices et lucs 
ensemble. 

L" article 12 de la Loi .11.r fa prottuion de.1 rrn
_1·eigneml'ills pe1;1om1els donne un droit ct·acces aux 
renseignemenl~ personnds, « [s]tius reserve des 
aulres djspositions de la presente loi ,,. Le.~ excep
tions au droit d' acces c.loivent done et re prevues 
par cette loi. Lorsque !'institution fedcraie retuse 
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;\ct on which tile ret'usal is bas,:d (s. l(i(] 1(/J) 1 and 
W ew1blish that it is authorized 10 rd"use to di~closc 
the information (s. 47}. In thb C!hi::. the refusal H1 

disclose is hascd on s. ·nu)(/)). 

The Prirac_Y Acr must therefore be applied to the 
Office of the Commissioner of O!fo.:ial Languagt'\ 
in a manner consistent with the objecdve of the 
(Yficicd h111guagt'.\ An of promoting equality of 
status of the two official languages of Canada and 
guarnrnceing minority ianguage groups the right 
lo use the language of their choice within federal 
institmin1is. Parliament has expres.~ly provided that 
investigations by the Commissioner shall be con
ducted in privme and that investigators shall not dis
close informHtion that comes to their knowledge in 
the performance of their duties and functions: 

60. { l) Every in, cs! L!,'.ation by the Commi.,sion<.'r 
under lhis A.::t ,lrnJJ be n,nducktl in odvn~. 

72. Subjed ln this Act. tht' Commissioner ,md e1 Ci"Y 

Qt.:!'~on_adi11£ on behalf or nnder the di_1-ec1i,in_of !he 
Ct,mmissiciner ~hall not Ji,dosc. any information tha1 
co~~' to tlv~ir !;_110wkdgc in 1.he pcrforman:~ ~{ their 
duties and f11n.::tion, under this Ai.:l. [Emphasis adcicd.'\ 

These provisions illustrate Parliament's desire to 
facilitate access to the Commissioner and tO recog
nize tile very delicate nature or the use pf ML ofiichl1 
language. ar. work by a minority group. The p1 ivatc 
and confidential natu1 c (}f investigmions is an impor
talll a~pect of the irnpkmentution of the qificinl 
Ll.111g11ages Acr. Withom pr\)tections or th.is nature. 
complainants migl1( he reluc1an1 ln file complaints 
wir.h the Conimis~ioner_ for e;,;ampl,:_; bcc'.alht'. they · 
are afraid tl1:1t their opponunitics ror ad\·anccment 
would be reduced. or thei r workplace relationships 
would ~uffer. As wd!. these provision-; ('.lJCOlli'

agc ,vitnesses tn participaw in the Commi,si\)lier\ 
inveqigations. They are Jess likely to he afraid that 
their paticipation might have n negntiv,: impact on 
the employer-employee relationship or their rela
tions with other emplllyL,es. and w refuse to coop
erate for frar of getting in troubie Ot dam:J.gir1g their 
c,:u-ecr5. The ,iffidavir of ivlr. Lmgelin, Assiqant 
Direc-mr Gene1·al of the lnvcsligatiuns Bnrnci1. 
explains thl' i111portnnce of pre\erv1ng a 1nc\asurc 

1·ac-ces aux rc-n~eignemenK i] lui appartiem de pre
ciSer la disposition sur lattuelle elle fonde son refits 
(al. i6CI )h)J el d'ernblir le bien-fonde de cette dfo
sion tart. 47). En l' occmTence. le refus cle divulguer 
est b:ise Stir r al. 22(1 )b). 

L'upplication de la Loi sar lo protcJction des ren
seignrnwnrs personnels au Commissariat aux Jan
gucs oftkielJes doit done se faire dans le respect de 
l' object if de la Lni sur leci langues c~ljicie/les de pro
mouvoir ie statut d'cgalit6 des tteux !angues officiel
les au Canada et d'as~.nrer aux minorites 1inguisri-
4ues le droit d' utiliser la langlie de leur choix nu sein 
des instituLiuns federales. Le legislateur ti expresse
ment privu quL'. Jes enquetcs du comrnissaire sont 
secretes et que Jes enqueteurs sorlt tenus au st'.cret en 
ce qui cuncerne Jes informations qn'ils obtiennen.t 
dans l'exercke dl~ lrurs fonctions : 

60. ( 1 / Les enquetcs menccs par le commissaire sont 
sce10te-s. 

72. Sous rJ,erve des autres dbpositions d~ Ja pre~cntc 
loi, le_~_C)J}l_l:iJ_jssaire et !es personnes ngissant cn.,~9.!1..!1.~~11. 
ou ~,,us son auwritt:: -~_(l_f!.t_!t;nus nu :'.cl;.[fil en ce qui con
,e, ne le,; L·enscigncmi:nts dont ils pn:nncnt connaissance 
ci:.ins l' ~xcrci,·c de~ atti'ibutions que kur confere J.1 prc:
senk Joi. jJc ,ouiigne.] 

Ces dispositions demontrent le souc.i du legislateur 
de facilirer l'acces au commi~saire et de reconnat
tre hi nature tres delicate de rusage d' une langue 
officiellc au travail par une minoiite. Le carac
tere sec(ct et con1identiel des en4uetes est un 
elernent important de ht misc en o:uvre de la l.oi 
sur !es fung11es cifficiel/es. Sans de re!Jes protec
tiom;, le,, pl:iignams pouii-aient. hcsiter a deposer 
,ine p!aime aupres dL commissaire de peur, par 
e:xcmplc. cle voir dirn:nuer leurs chances Lfavan
ccment on de vpir s'effriwr !curs relations au 
travail. De meme, ccs dispositions favori~ent la 
participation des temoins aux enquetes du com
misshirc. Ceux-ci sont ainsi main.~ susceptib!cs 
clc craindre que leur participation p11isse avoir un 
impact nefaste sut la relatkrn cmploy,iur-employe 
ou l:t relation avec ies aurres ernployes et de refuser 
d'y ctllluborcr par crainte ct·ennu.is ou de prejudice 
ii leur carricrc. L'<lffidavit cle M. Langelier. direc
teur general actioint il la Direction g0nerale des 
enquic':tcs, explique r importance de conserver une 
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of conilden1iality in the Ct)mrni~sioner\ inve~tiga
ti,1ns, for the rol !owing r~asons. among others: 

jTR .. \~SLATIOi'\} - the inve::,;tigators ga\'e 2:-:..".\urnnces 
to the pe,iple inLLTviewed lhat the i11formatirn1 gathaed 
would be kept rnntidcnth1l in order to secure? ,he coopera-
1i(W, of those people . .. _ 

. . rneu1bc:1-,, uf the public, and ill .fl'" ticular public 
servanb. \\ ill hesitH1e to tile complaints . .. if they are 
warned rhat their idcmities and any informnrion that they 
di,close tn the> OCOL inve,ligator, is Likely to be cli,
clo:,ed otherwise than whert required in order to compiy 
with the principles of n~tural justice or. as an ~xcep
tion. in an application for a remedy under Part X of the 
\()tfh:ial Lm1guages .4c1]: 

-- members of the public. and in p,1rlicubr public 
scr\'u;1t,, will Ix: more rcluc1m1t to cooperate with OCOL 
iuvesligators. and in order to give <lffe,:·t to the obligation 
impo,cd OB llle COL lo inves1igate complaints, investi
gators will have to resort to l11eir powers in iclation to 
in,e~tigalion;,. including summoning wilnc,.,es to attend 
and ..:ompelling ihem to lcstify and prodttce documents; 

-· the OCOL's invcstip1to1y process will txcome 
much mc>re formal and rigid. and this will compromi,~e 
the COL's ombudsman rok: 

-- 1l1c fact that the COL i~ required to disclose infor
mation could inlerfere with his role a~ mediator and fsicil
itmor nnd thereby jeop3rdiz¢ the power oi per.sua~ion and 
the credibility thal an ombudsman must have in 01der t0 
discharge his functions. 

ln Beauloc, supm. at parn. 20. Bastarache J. 
expl::i.ineli the imp011ance of providing conditions in 
which language l·ighls may be exercised: 

The 1_1bjcctivc of protecting official language minorities. 
JS se, out in s. 2 of the O[ficial La11r;uagl's Act. is real
ized by the pos~ibi lity for all members of the minority lo 
e:--en:i,e indepemknt, individual rights which Jrc justi
fied hy ihe exisknc<' of rhe corrnnunity. L111guage rights 
ur~ TH)t negative rights~ or pns~iv't.' rights: .~bf1~£~\!~_.S:i~~l.Y 
be e.niovedii' rhe means are provided. This is ..:onsistenl 
with the not inn favc,ureJ in the area of international law 
thar the freedom to choose is meaningle,s in the absence 
,1f a duty ot th,: Swte lt) take positive steps to irnpkmcnt 
langu.:igc gt1arankes .... [Emphasis <1ddetl.] 
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ccnainc confidemialM des enq11etes du cornrni\
saire, notammeut pour les raisons suivanles : 

•- ks enquC!eurs onl <lfi donncr I a~.sur;:in__:{' aux p~I'
~onnc.s interviewees que le'.> i11f(~rn1~1i!Dns recnei1Jie..., 
clerneurernknt contidenlielks nfin de s"a~smer la C(>lh
boraticm de ces dernicrs . 

le;, 1nembrcs du public l:L no1Hm111c:1n ks lonc
tionnnires hesiteraient it Jepo,er cles plaimcs i- .. \ ,,i], 
etaient prevenlls que lem ide11tik~ <1i11,j que toutc infor
mation qu'ils auraienl ;;ommLtniquce au,, cnqm~teurs du 
Commissariat ,emit susceptible d'etre devoilfr aulrc
ment que d,111, le contexte du res peel des pi incipes Jc 
justice naturclk ou, exceptionncllcmcnt. cl' Lin recours 
judiciaire en vc1ti1 ckla partie X Je la JL,.Ji .rnr /es la11gu<·Y 
ofJicieifes]: 

- Jes mcrnbrcs d11 public et notarmnenl le, fonction
nafrl;"S seraicnl plus rCt1cc:nts a col!riborcr avcc ks cnquC
terin; Ju Comrnis$aritll c1 ce, ckrniers devraie111. pour 
donner suite 1L l"obligtitiun qui est faite mt Commi.,~ain: 
J"instru.ire les plaintt>s. Jvoir recom~ ,rnx pouvoirs ct·e11-
4uetes et notamment n.,sign¢r it comparailre el contrnin
drc a temoigncr et a prc>duire dc:s document,; par n,ic• 
d'u,sign,nions ft temoigner: 

- le proce,sus u·t'.nquclc du Commi,,aiie d,·v1endrait 
benucour plu,, forn1el et rigide. ct qlli comprnmctiritit k 
16k d"cnnbud~nHin Ju Commissaire: 

- le fail que le Cornrnissnire ,oit knu de Jevoikr 
cer taines ii1forinations risqucrnit de. p,xter ,meince i1 son 
role de mediateur et de fo,ilitaleur cl cornprumettraic 
ainsi le pouvoir de persua~ion et la crt'Jibilite dom un 
ombudsman doit disposer pour s'acquitlc'.r de ,es fonc
tions, 

Le juge Bastarache expose l'irnportancc de 
prevoir des conditions permctlant J'exercice clee 
droits lingui,-,tiques clans J'affaire Beaulac, precirce, 
par, 20: 

L'objectif de proteger \es minorilcs de hmguc oftkieJlc. 
exprime ,1 !'art. 2 de la Loi .wr /es !angue.•, c:(ficiellc.1, c;,l 
atkint p:1r le fair que tous ks rncmbr<', de la minnritG 
peuvcnl exercer cks droils ind6pt'.ndmH, d individucls 
qui sont justitie, par !'existence de la c",>lkctiYitc. Le, 
droit, linguistiqucs ne sonl pas de., Jrnits n~gatii's, ni 
Jes droits passib; ils ne peuvent etre excrc2s qut si Jes 
rnoVt"n~ cn __ ~out fournis .. Cda i.::oncorck avcc ride~ pri
conist'e en droit international qtie \a libcrtc' ck L'hoi:-,i r 
est denuc'c de sen:; t'.n J'abscn..:c ,fun de\(,ir de J'Etat ck 
prcndrc des mesurcs positives pour rncitre en application 
des g,mrnlies iingui,;tiques . . . [Je ,m1ligne. ! 
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tV!arshull and Reif. .\upru, at p. 2 i 9. expiarn the 
imponance of confidentfality for an ombudsman: 

T1t~ c~;,nridenibliry <.if the on1bL1dsn1au 1s pn.icce<lings: 
helps t,, ens>,11·e his indep~ndence as well JS to fa.-~ ilitul<' 
£.Q_~ ern tion lhrnu2hm11 1hc in, , tig:iti\m. The ombuds-
1nan~., invc.\1igaliun n1ust he held in privat;.:~ and his 
repoJ t,; and investii;c11ion may not be: mad,' the ,ubjec1 
of Jn inquiry or n:!Yit'.\\\ apart tJl)lll a n:vic-.v ordeH:.~d by 
the Legisla1iw Assembly. .ils ~·rH11mittce\ or anothtr body 
which th: Legi,laii,:i:, /1s,embly authorizes. [Emph.u,is 
addeJ. j 

.ln addition tu enacting specific provisions 
LO en~urc that investigations are held in p1ivatt, 
Parliament gave the Commissioner the power to 

re.port the belief that a cornplainanl or witn,'SS has 
been threatened, intimidated or made the ohjcct 
or di,crirnin:nion. and the grounds therefor. to the 
President of the Treasury Board (s. 62(2)(uJ) The 
Minister of Justice at the time. Ray Hnatyshyn, dis
cnssed !hat provision in addressing rhc Jegislarivc 
committee (Mimae.1 of Proceeclings al/d Eride11ce 
of Ille l.,egisiafii'e Co111111irtee on Bili C-72, Is~uc 
No. 20, Jurn.: 7. 1988, at pp. 20:25 and 20:29) as foJ
Jows: 

[ti, appropriate. ,iftcr we h;1vc t,:lks:d about the 0111buds
rnan charJckr u!' the ollicc:. that in this ca.,e the c,>m
mi.,siona h,1s ti;c <Jp[.JO!l.llni,y to examine the kind d' 
hnrassn1ent. inti1n!Jt1tion. discr}rnination or c1bsL.nk:lion 
1h,1t might l~:<1: plac:e \Vith re~pect r.o nny indivi.tuuJ and 
ii,,ve an opponunity to e:,;,miint the~e m,nkr, nncl bi-ing 
them to the altentinn of 11,e PL·e,idenl n!' the: Treasurv 
BuarJ. I think thi,, i., an opporluni1y l() make ,;ure ail 
C:111~1dim,~ :uid ull pcoph:: whl1 are im (•ll'~ll rl 11tl emp]\\\•oc[ 
;.1 nd 111!,unst wl10in a L't'm pl.1int ,uuJd be l.,id 1mda:r thi~ 
bi ll ,:,rn Jo , o f1"t:1:lv ll'itlll>ut k m ,.,r ,Ii ·..:rim 1):i t illlJ_ 1 
tl1i11k it,~ i1111>)1·1ant tor ull Canadian~ f(l frcJ ll1,.,.· ha_\,o 
th-:ri"hl_to use thh btll anduse the otfa:e of rile com
mi,,i1mer without fe:1r of retlibution_ or rccrirnir.at.i(ln fo1 
tt.~i.ne_a~t...'~)mpkiinl r I ward. 

But if yt>ll hc.v~ rai,;.>J a com1,laint in thi? 1iist pi,Kc. ynlJ 
arc on ?\!COri.l. and 111ayhe you are being dl~cTitni11.:1ted 
JJi:1 iJ1:-.i. 

C't::rtifnly tl1e con1n1jss](1nc1 '::. runc1ion i:-; \,) prote~t 
you: not to 1nakc Jifi.:. ~rny nH)fC diftli.:u11 fl~r you but JJ1L1kc 

~ure you nre ncit going i_o suff~.r ncgaLi\ c con~(,ljllencc~. 
If you prc\.Ull b)1n 1ruin c.1.:.~ing thac er ha\'c; a v1:.·to, then it 

tv1arshall et Reif. {De, cit.. p. 219, expliquent l'im
ponance de la confidentidlite pour un ombudsman : 

!TRADIJCflON] L.n confic!entialite Jes procedures dt:' 
l'ombuclsman contribue a garanlir s,in indep<-"nciance <J.~ 
11J.~!ui: qu·a ihcili\~·r ln ~-o!l:.ibor:1tit1n tout au fone clc l' cn
qu~te. L'ombudsrnan doit faire t>nquek en prhe. et ses 
rnpprn ts ct enqu6tes nc ~ont pas ~u,ceptiblcs d' examen 
sD1f orclornrnnce contraiJ '-' de J'assemblce legislative, de 
so:~ comites ou J·un ,:wire organisme autorise par l'as
semh1ee legislative. lk souligne.j 

En plus d' avoir prevu des dispositions specifiques 
assurnnt le caractere secret des enquetes. le Jcgisla
teur a donne au commissaii'e le pouvoir de transmet
tre un rnppo11 motive au president du Conseil du 
Tresor lorsqu'un plaignant ou un t6moin a fait l'ob
jet de menaces, d'intimidation ou de di~crimination 
(al. 62(2)a)). Voici con11nent le ministrc de la Justice 
de l' epoquc, Ray Hnru:yshyn. s' expdmalt sur cette 
disposition au Co mite legislatif ( Proces-verlJou:,; er 
temoignages du Comire Jegislarif sur le projet de 
Joi C-72, Fasciculc n° 20, 7 juin 1988, p. 20:25 et 
20:28-20:29) : 

[TRADlTJ'ION] N,n1~ avons parlc du role de rnedia1eur du 
c,)mmis,aire aux langues oflicicllcs qui a la possibilill( 
u· exmniner le han:element. I 'intimidation, hi disc1iminac 
tion ou 1 'obstruc1ion qu· ont pu ,ubir Cl't1itiue~ personnes 
afin de se penc:her sur ce:- questions et de les som11ettre il 
r attention du rires;clent du Conscil du Tresor. On assure 
aiusi que di:, (ll tilme:,. pui ·aent C[l'C pL•rtee, 1Lhr~1rie~,-1i,·~~ 
vcn u d~• cc pro je1 Je I n. sans .:wintc de dis,;rimination. 
JI eM impnrlanl q11e lOLI · l.:,.; <:in;icl i~Lls e:aiml!Jll 11,·oir le 
dn,,it de rec,rurir l1 ce-tt.; lcgi,:fai.ion c-l yu 'il.; plfi~~ent t1Li 
liscr le h\ikiiu llu ~ommi~aire oour pnrttr ploi111c. sons 
craindrc de niesures de retor;;ion. 

1l est emterement possible que J'auteur d'une plainte en 
bonm; et due• forme fas,e !'objet dd di,nimiiiatioJJ. 

fyidemrnent. ii incombe nu commiss:iirc de prnteger 
ces personncs : non pa;; de kur cornpliqun la vie, mais 
dt..~ Ies prott~gercontre des i:ons.CquenL·cs J111.dheun~w;c~ du 
fair d'~voir porte pl.nintt: . .'>i 011 t:mpech«il k commissaire 
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rnay k counterproJm:tive in the legislation to lhe i11ter
es1~ l'f all your fellow employees. II would certainly aJlow 
the same di,crimi11atio11 to take phtc,: with other pc,1ple if 
they fed they cannot beat the system. [Empha,;i~ ;id<lecl.] 

The Prii·ac)' ACJ must he applied tn the Office of 
ihe Commissioner of Official Languages in such a 
way as Lo recognize the unique context in which the 
Commissioner\ investigations are conducted. fa ss. 
60, 62 and 72. Parliament cle,irly recognized the 
delicate situation involved in the use of an official 
language at work hy a minority group. by i'equi1ing 
that inve~tigations be conducted in private and be 
kept confidential, to p1otect complainants and wit
nesses from any prejudice that might result from 
their involvement in tile complaints and the lnvesti
g:nion process. and by giving the Commissioner the 
power to repmt the belief that a complainant or \Vit

ness has been tl1reatened. intimidated or made the 
object of discrimination, and the grounds therefor, 
to the President of the 'rreasnry Board. If Parliament 
had not enacted those provisions, it might have been 
difficult io achieve the objectives of the Olficial 
Lm1guagcs Act. The panicipation of witnesses and 
complainanL~ is central to the el'fectiYeness of the 
Act. Because the purpose of the investigation is to 
deiermine the truth and understand the individuals' 
experience of the si1ualion, the investigators must be 
circumspect in collecting infom1ation and assessing 
the information obtained. 

Both the respondent and the Privacy 
Commissioner, who is an intervener in this case, 
argue that it is not. necessary that interviews be 
confidential i11 order to secure the participation of 
witnesses, because the Commissioner of Offici;il 
Languages has broad powers that include the power 
to summon and enforce the attendance of witnesses 
(s. 62 nr the q!]icial Lon,r:11age.1· Ac!). Thm argument 
cwrnot succeed, because using the procedure for 
compelling attendance compromises the ombuds
man r·ole of the Commissioner. lt is the responsibil
ity of the Commissioner to investigate complaints 
that are submitted lo him irnp,u-tially, and to resolve 
them using flexible mechanisms that are based on 
discu~sion and persuasion. The Commissioner must 
proten witnesse~ and assist victims in exercising 
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cfe.xercer cetlc re~ron\abilit~-:, par cxen1plc au :11oyc11 
d'un vdo, c" projc1 clc Joi pnurrnit remdlJe. en guc, ,
tion le, d1ott,; de tow, !cs fonc'tinnnairc,, e:: pcrrncur,1il 
assurCn1ent le ir,~n1c: &cnr{~ Jc di :'\c1i111inulion ii l1e11d1oil 
J·autre~ perSiJnnes cpii 0prnovcra 1enl nu ~entiment d' i1n
pui s~:.rnce ,p1i ks emp~d1er:1icnt de: reat}ir. !k , oulign~ .: 

L'appiicalion uic: la Loi sur la Jiro/ec:fio11 des rensei
gnemeilf,\ pel'.Wilnds an Comrnissai-iat anx la1Jgue., 
officielles doil se faire de fa.;:lm a reconnaitre le 
contextc paniculier des enquetes Ju commissaire. 
Le legislakur, par ks art. 60 , 62 et 72. a claire
rneut reconnu le contex.te dciicat de !'utilisation 
d\1ne lnngue ofticklle au travail par une minori!J en 
imposant k secret et la cunii.clentialite pour proteger 
Jes plaignants et ies tcrnoins contre toutes formes 
de prejud.ice resultant de leur implicalion duns le:-: 
pia.intcs et le pwct'ssus ,renqucte et en donnant au 
commissairc le pouvoir de transrnettre Ull rappon 
motjve au president du Conseil dn Tresor lorsqu·un 
plaignant ou un temoin a fait l'obje-t de menaces. 
d'intlm.idation ou de discriminati(lll. Si le legislatcur 
n'avait pas prevt1 de tcllcs dispositions. !es objectifa 
de la Lai sur /es lan~ue.\ nf(lcielle.1· pourraient dirfi
ciiement fare atteints . La participation des terrwins 
et des plaignant.~ est :iu C(eur meme de l'ef/icacile 
de la loi. Le but de l'enquete etant Ja rcchcrcbc de 
la verite et d'apprecier le vecu Jc la situation, Jes 
enqueteurs doivellt etre prudents dans la collecte 
clc renseigncments ct I \1pprccialion (ks renseigne
ments obtenus. 

L'intime de meme que le Commissairc ii la pro
tection de la vie privee, agissant a titre d'imervenanr 
clans la preseme alTaire. soutiennent que la conli
dentialite des entrevues n 'est pas ncccssain:: pour 
qu'il y ait participation des temoins parce que le 
Commissaire aux langues oflicie!les jouit de vastes 
pouvoirs. dont cdui u· assigner des personnes el Je 
Jes contraindr.e a ccHnparai:tre devant lui (an. 62 de 
la Loi sur /e.s langucs ,:!fjicielle.1). Cct argument nc 
peut etre retenu puisque rut.ilisation de Ja procedurl'. 
de contraime compromel le rOle d'ombudsn1an du 
commissaire. Cdui-ci a pour 1nissinn cl'insrrnire de 
fa<;on impartiale ks plaintes qui Jui ~om soumises el 
de les regler dans le cadre de mernnismes souple~ 
bases sur ia discu~sion et la per.,uasion. Le commis
saire doit proteger !es temoins ct aide!' ks vktirne, 
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their rights. Requi•·ing 1he Cl1mmissioner to have 
regular recourse LO 1he procedure for eni'orc-ing 1he 
,nt,!ndance of inclividu,\l, tieforc him is incon5-istent 
witl1 till'-role of an ombudsman. in addition, enforc
ing ihe a,lo.'ndance of wirnessc~ •.-vould needlessly 
complicate the invesiigations. and would be injuri
ous w them. A person who is compelled to leslify 
may be recak:itrn.nt and less inclined lo cooperate. 
The way in which the O.rficiai Lnnguages Act is 
interpreted must not be in,iuriou~ to activities under
taken by tht· Commissioner thaL are intended to 
resolve conflicts in an inform:11 mnnner. 

Tht? appeil,mt contend:; that Lhe acces~ to infor
mation mechanism set om in ss. 73 and 74 of 1hc 
Official l.ang11og!:'.1 A.ct is a rnmplelt' scheme. and 
tliat those provisions enabied the respondent to 
obr:1.in disclusurc of the informalion he •ceded in 
order to ,uhmit his complaint and secure redress. 
In the appellant's subrni~sion. Parliament intended 
thm the inrormation co!lencd by the Commissioner 
would remain private, unless. and only in the 
even, 1hal. ii could be dist:losed under the O/.licia! 
l.m;guages AC'!. The effect of that intcq1rct.ation is to 
exempt the Ojiicial l1111.~11c1gt.'.\' Acr from the applica
tion of the Prime:: Ac/. 11 dt'i'cats the complainant\ 
right to obtain acce~s 10 pt:rsnnai inf(1rmation about 
him under 1hc Priracy Act. ft would be contrary w 
the clea1· intention of Parliament. which was that the 
Oftice of 1he Ct1rnmi-;~ioner 1lf Offkial Languages 
was to be subject to the Pri1 acy Aci, 10 ac<.:cpt ttrnt 
interpretation, :rnd it must he rejected. Tbe two Acts 
m1.1s1 be imerprcted and applied J1armoniou~ly, 

At Lile time in ques1ion, tlle policy of ibe Offi.ce 
oL' tl1e (\1mmissioner nf Olfa:ial Languages was to 
explain w witnesses that ss. 60 :ind 72 of the q(ficiai 
L1.!ilguage1 /,, t r,rnvided 1ha1 investigations were 
co!lducted .in private, and that ss. 73 and 7.cl of the 
AL'l prnvidecl for limited ci:cum,l:tnces in which tes
Iirnonv c,x1:d be di~clo~..:J . />. .. s Mr. Langelier said in 
his arht,vit: 

i'f l<A~iSL\TiO:-S j The .: r-:dibi iity of the C:(>nunission~r, 
in rny vi.::\.v_ 1equjr;:~ tli,H 1l ·1 c !11flirrna1ion JjsciosccJ to lht 

l\irn1nl~:--ioncr and his repre~enl srti ves in the cours~ ,:Jf 

lJ faire respecter lems droits. Exiger du commissaire 
qu"il utilise sur une base reguliere Ju contrainte atin 
de forcer !es personnes a comparai:tre e~t contraire 
au rflle d'un ombudsmm1. De plus, b contraince a 
temoigner alourdit inutilemcnt lcs enquetes et teur 
nuit. Une personne contrainte a temoigner 1isque 
d'etre reticente d moins disposee a col\atiorer, 
L'interprewtion a donner a ta Loi .. rnr !es langue.1 
1~f1icie!les ne doit pas nuire aux activites du com
missaire visant a regler !es contlits de maniere infor
melle. 

L'appelant pretend que le mecanisme ct·r,cces a 
l'infomrntion prevn aux an. 73 et 74 de Ja Loi .\ur /es 
/angues offlcie/les est un regime complet et que J'in
time avait la possibitite en vertu de ces dispositions 
cl'obtenir la cornmunicati_on des rcnseignements 
dont ii av11it besoin pour presenter sa plainte ct obtc
nir reparacion. Selem l'appelant, le Parlemem a Yonlu 
que les renseignemcnts rccueillis par le commis
sairc demeurent secre\s, sauf. ct uniquemcnt, dans 
la mesme OLI ils peuvent etre communiques en ven.u 
de ht Loi sur res !angues ()tficietles. Ccrtc interpreta
tion a pour effet de soustraire la Loi rnr lt>s longues 
r/{Jicielles a l'applicati.tin de la Loi sur lo protection 
des re1neiJ?11emt'.i1rs personnels. Elle ecane le droil 
du plaignant d'avoir acces aux renscigne/nents per
sonnels le conccrn:mr en venu de la Loi sur la pm
recrion des frnseignements personne/J. Lacccpter 
serait contraire a \'intention clairc du legislateur tie 
sonmettre le Commissariat aux langues oflicidles a 
!'application de 1a L<ii sur !fl prote.crio11 <frs rensei• 
gnements personnels. Cettc interpretation est a reje
ter. Le.s dcrn: lois doivent etre inte.rpretccs et appli
qLtees de maniere hannonieuse. 

A 1 · epoque du Jitige. la politique du Commissariat 
aux langues nfficielles ctait d'expliquer aux temoini; 
que Jes art. 60 et 72 de la Loi sur !es l1111gi1es qfjicief
Je,1 stipulent que ks enquctes sont secretes et qw la 
lo.i prevoit aux an. 73 et 74 les circonstauces limi
tt:es Jans lesquelles ks temoi,rnagc~ pourraicnt ~lf"

G11mmuninues. Selem l'affidavi1 de :tvL Langelier : 

La crcdibiiit<" du Comrnissaire repose gr;indement. a 
111011 avis. snr le 1·espect Je la stricte confideutiaiite des 
renseigne.ments communiques au C:oinmissaire et 11 ses 
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in\'estigutions is kept strictly confidentiaJ. l.llbier:t lu the 
&lL wlm! ,·.\cr:µ!ions : 

A) ~ituutic•ns in which the Connnissioner must disclose 
jnformn1i0n which. in his opinion , is neces~ary for rhc 
conduct of his i1wc,tigations. These include compliance 
wiih IJ1c principles of 11aturnl justice. where it is es,enii,d 
lhal the person or institution that is the subject 1,f a rei:
omJJH'.ndation km,v.· the idemjty of the complninimt ,\llcl 
what the complainant has snici; 

B) situations in whkh tile Commissioner i~ in\'oh ed in a.ii 

applii:ation for a court remedy under P,111 X of the OLA. 
In those cases, the Commissioner may disclo,c or author
ize rhe disclosure of information. [Emphasis :idded.J 

The Commissioner's policy was therefore to assure 
witnesses tlrnt the information they disclosed to 
investigators would be kept confidential, wilhin the 
limits of ss. 72, 73 and 74. In this case, the prom
ise of confidentiality was al~~, made subject to those 
sections; as the appellant ·s factum states: 

The invc-stigators explaineu the role and mandntG 
of the Conunissi9ne1· as an Ombudsman nnd gave their 
nssur:1nces that the interviews woulu be kept confidential 
in tighr of ~ections 60( l J. TI., .. ?J_.QDi.:?.:! of the q[ticial 
Lu11g1w!ies A.ct. ·nic invesl.Jgators explained that pu1 .~u
ant to these section,. the investi'gJtions iu-e conducted "in. 
privJte". [Emphasis Jdc.lcc! .] 

The promise of confidentiality made to the witnesses 
in the course of the investigation concerning T\-fr. 
Lavigne·s complaint wns therefore not absolute. 

After the respondent filed his complaint, the 
Commissioner of Official Languages altered the 
policy concerning ihe instructions to be given to 
witnesses. His new policy required tllat inves
tigators inform witnesses that the Office of the 
Commissioner of Offlcial Languages is suhject w 
the Privacy Act. Investigators still inforn1 wirncsses 
that investigations are conducted in private, as pro
vided in s. 60( 1) of the Official LanRuage.1 Act. and 
that the information thal comes to the investiga
tors' knowlt>dge. including the testimony they give. 
will no[ be disclosed unless disclosure is necessary 
fl)r the investigation or in the course of proceed
ings under P~ut X, or in cases where disclosure is 
·required for reasons of procedural fa.irness under 
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ieprCsentanh Jans k ,:adre de:.-- 1..'nquCie.~ ~<.H1\_n5serye 
IULLtefoi, : 

.~\) des situ:.Hion-; ol1 k: Co1li1niss'1irc dnit con11nuniqucr 
le:-. 1-...'n~cigncrncnts qui. it s,1n .avis. si.:1nt n~cessajrcs p<.1ur 
1ncner ses enquC'lcs. On pen~t.· notan1,nent au rcsp('.Ci.. 
des piincipes de _iuslin: naturclk 0(1 ii cq cs,cnlicl <1Uc 

la per,;.,onne ou l' ins1i tution \' i~0(· par unc recoinTncmda
! iDn puis,e conn;1itn.: l'ide ntil~ ,lu pi:1ignant ainsi qu;; le; 
Jc:claralion~ ck cene demii'i'c: 

B) ck, situaijons dans Je,quelles k Cornmissaire e:,( 
impliquc dmb un rccour., judiciaire tonne en vcrtu de la 
partie X de la LLO. Dam .:es cas. le Comrni,saire peul 
~omn1LLniquer ou autoriser fa communication de, rensei 
gnement,;. [fr souligne.j 

La polit.ique du commissaire ewit do1JC. d' assurer aux 
temoins que l'informmioo qu'ils c(11nmuni4ue111 aux 
enqufaeurs demeure contillentidle. dans !es lirnites 
des an. 72, 73 et 74. Eu 1'6pecc, la promesse de 
conlillemialite a eg:ilement cte doonec sous nEservc 
de ces articles. En effet , scion k mernoire de rap
pelanL: 

Les enqueteur~ ont <'.'X()liqL1e le rtiie et h1 mis;;ion du 
JCJornmi~s;1ire aux lnng.ues oftkid!e, ,1 titre (fornbuds
man et ont <lonne l'.issuran,:e yue le., e11trev11es Jc-meure
raient .::onfidentielles . com pee knu du parag.rnphc 60! I) 
11h1,1 1tt~ lie., nrtide~ n. 7.• l'1 :-I de la 1.ai sw· /es /<111g11i:~ 
officicl!e,1. Le, rnt1u~teu1 :, ont explique q11c, confonnc
ment a «..:C".!-; di:-.po:=.ition~; les cnqu6tcs sont ~< ~ecrCLe:s )), 
!Jc soulignc.l 

La promessc de conficlentialile donm'e aux tcmoins 
lors de l'enquete concern~nt la plainte cle M. 
Lavigne 11·etc1it done pa~ absolue. 

A la suite de Ia platnte deposcc par rintime, le 
Commissaire aux langue, orficielles a modilk sa 
politique a l'eganl des instructions a donner aux 
temoins. Sa nom,elle politique dernandc aux enque
teurs d'informer !es temoin~ que le Commi~smiat 
aux langues officielle~ est soumis i1 la Loi .\Ur la 
protection des n·n.1fignemen11 per.wnnels. Lrs 
enqueteun- continueni :i intbrmer les temoins que 
Jes enquetes so11i secr~ks. comme le prevoit le par. 
60( l) de la Lui Si/I' h's im1.g11rs a_Dicit!/e.s, et que 
!es renseignements qui viennent a 1 · attention de~ 
enqu~teurs, y cornpris leu~ depositious. ne seroJJt 
pas communiques snuf si une telle commLmication 
est requise pour h.-11quete ou pour un recours forme 
sous k regime ck la partiE' X 11u encore dans ks c1,s 
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s. 60(21 of the Ofjicia! La11?1mges Act. ln addition, 
investigator, inform witnesses th,ll the Oflice of the 
Commissioner of Official Lanzun.(!es is subject to 
lJt_e_Prirnn~ACI and rhal th,:: information collected 
mav be exempt t·rnm the uisclosure requirement 
wlicr~ an ·xc1:ptiu11 to disc lusure t)pplics. 

C. The Exception to rhe Right qfAccc'ss tu Pe,sorwl 
hifonnlllion under Section 22( l ){b) 

Tile purpo~c of s. 55 of the qtficial Languages 
Act i, to limit the powers of the Commissioner to 
those powe•:s provided by the Acl rjr another Act of 
Pariiamem: 

55. Th,· Commissioner shall c;;irry out such duties and 
function,; .,, arc assigned to the Commissioner by this 
Ac·t or any ,,,her Act of Parliament. ,,nd may carry out or 
enga_ge in sud1 other rela1ed .1ssignn1ents or activ.itles ns 
may be nuchorized hy th~ Governcir in Council. 

Section 22( ! )(bl or lhe Priw.1cy Acr gives ihc 
Commissionl:'r of Official Languages the power to 
refuse aC'ccss to infonna1jon that is requested if dis
closure could ri:asonably be 0xpectcd to be injurio~1s 
tn the L'OnducL or his investigatio(1s. lt is primarily 
011 thi, rrovision rhat the Commissioner bases his 
refusal to grant access to the information. 

!t i:,; this deci~iun hy the Commissionerthat is the 
subject of the: <1pplicati011 for judicial review. Any 
analy:;is of r.hat dcci,ion necessarily rests on a deter
mination of the meaning of tl1e expression "lawti.tl 
investigations". Tile following question arises in 
this re.spcct: are funu-e investigations covered by 
~. 1~( 1 J(/J'i'! 

In the ca<se hefore us, the appellant is not arguing 
that the disclosure of information \VOuld be injuri
ou~ w invc'.;\igations thal are underway. because all 
of the invcstig::itions had been concluded al the time 
when Lbc respondent requested the per-:onal infor
rnalitlll in quc.~tion from him, However. he submits 
ti1a1 disclosure of the personal information could 
; t'J.,on2bly be expected to be injurious to his f11ture 
invc 0.tig.ations. Tl1c appellant comcsts the <1rgumt·nr 

OLl la communication est requise pour des raisons 
d'e4uite duns la procedure, en vertu du par. 60(2) de 
la Loi .111r /es lang11es oj}icielle.1. De plus. les enque
teurs infonncnt les temoins que le Cqmmi%ariat 
aux langues oflicielles es! sonmis a la Loi sur la 
Qtutecl[Q!I des re11seigrwr11,,111s persomwls et que les 
renseignements recueiliis peu\'ent etre sousu·aits a 
]'exi!lence de c·ommunicatil)ll lor:::.g u'une exception 
a la divu l£:aLion trouve 1.1ppl ication. 

C. L'exception au droit d'acces mix renseif;ne-
111e111s perso1mels prevue a !'al. 22( I ii,) 

L'objet de ran. 55 de la Loi .111r le.1 fangl!es (ljfi
ciei!eJ est de circonscrire les attributions du com
missaire a celJes prevucs par cctle loi ou uoe autrc 
loi tederak : 

55. I~ cOn1n1issajre ex.crce ics attJ'ibution~ qut~ Jui 
confercnt la prescnte Joi d toutc autre Joi fcderale: il peut 
en outre se livrer a toute nctivite ..:onnexe autl,r.isee par le 
gonveL·ncur en con,cil. 

Or, l'al. 22(l)b) de laLDi sur la pro1ecrio11 des m1-
.1eig11eme11ts penonneis confere au Commissaire 
aux langues officielle.s le pouvoir cle refuser i'ac
ces aux renseignements demandes si 111 divulgation 
risque vraisembfablement de nuirc au deroulement 
de ses enquetes. C'esL principakmem sur L'.ette uis
position que le corrunissaire appuie son rcfus de 
donner acces aux rcnscigneme1m. 

C est celte decision du comrnissaire qui fait rob
jet du tecours en revisitrn judiciaire. L'aoalyse de 
celle-ci suppose 1K'cessairement la determination tk 
la sig11itication de \'expression ,., enq11eres licile~ ,,. 
A cet egard, la question suivante sc pose : \es enque
tes futures sont-elles visees par l' al. 22( I Jb)? 

Dans le cas qui nous occupc, J'appdanl ne pre
tend pils que la divulgatlon des renseignements nui
rait aux enquetes en cours puisque routes !es enque
tes ttaient l:erminees au ll1UtlHcnt Oll l'intime !ui a 
Jenrnnde le~ renscignernents personnels en question. 
Cependaot. il sontie11t qui: iQ divulgation d,~s rcnsei
gnernents personnels 1is4ucrait vrnisemblablernent 
cle nnire h ses cnquetes futures. Ce\ui-ci rnnte~1e la 
pritcntion de l'intime ct celle Jc l' imerveuant selon 
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made by the respondent and the imervener. which i5 
that s. 22( 1 )(/J) applie., only lO investigatirn1s that ate 
underway and cannot be relied on to protect Cuture 
invesligations or the invesligalive process in gen
eral. In his submission, this is ,1 needlessly narrow 
interpretation of that provision. and it is i°'iurious to 
the implementation of the Act and the attainment of 
its objectives. 

First, it muse be noted lhat the word •"investiga
tion" is defined ins. 22(3) of the Priw1cy Acr: 

22 .... 

(3) For the purposes of paragraph (I )(hl. '·invcstign-
tion·· means an investighti,,n th.it 

(a) ix,rtains to the admi11is1rntion or enforc~melll ot an 
Ai:t of Parliament: 

th) is authorized by or pur,u,rnt lo an Art of Parlia
ment: or 

(c) is within a class of inve,iigations siwcificd in the 
regulations. 

Tirnt detlnition does not suggest that the word is lim
ited to a specific investigation, or an investigation 
that i~ circurnsc1ibed .in time. Indeed. P,u-liarnent has 
not limited the scope of that expre~sion by any qual
ifier wharever. None of the paragraphs of s. 22(3) 
limits the word "invc5tigation" to investigations that 
are underway, or excludes future im'estigations or 
the investigative process in general fr()rn its protec
tion. It r.herefore seems. prim a facie, that the word 
retains iti; broad meaning and may refer equally w 
investigations that are underway. are about r.o com
mence. or wilJ take place. We shall now consilier 
whether Parliament restricted the scope of that 
definition for the purpose of the application of the 
exception ro disclosure set out in s. 22( l )(bl. 

Parliament made it plain that s. 22( 1 )(/;) retains 
its broad and general meaning by providing a non
exhaustive list of examples. It USt:S the word ·'nornm
mem", in the French version, 10 make it plain thilt 
the examples given are listed only for clarification, 
and do not operate to restrict the general scope of 
the intrn<luctory phrase. The English version of the 
prnvision is also plain. Parliamt:-nt introJuces the list 
of examples with the exp!'ession "without restricting 
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lesquei\e, !"al 22(1:lb) ne <applique qu'aux erique.
tcs en cours et ne peut etre invoque atin tk sauvepr
der des enquett:s futures ou k processus Ll"enquelc 
en gener.1L Selon 1ui, c·e\t 1me interpr0tali(lil inuti
krnen1 restrictive de ceue disposition et nui~ihle i1 
la mise en ceuvrl' de la Joi L't it la realisation de ses 
oh.jectifs. 

Tout er abord. il fau1 nmer que k mot,, enq110te ,, 
est detini au par. 22(3) de la Loi .1w· fa protecrion dc.1 
ren.1eig11en1ents penonnels : 

(3) Pour l"applkalion de Lllinea (l)b), •< enqucte ,, 
,; ell[enJ de cel!e qui : 

u) se n1.pportc li I' npplicatio11 J'1inc lol fCditale: 

/J) e,t 2\liOrisec sous Je regime J"um: ](ll fedtfrale; 

() fait prn1i.: (fllnc c;1tegork d"cnqueie~ precisfr ,hm, 
le.\ rC'glen1c.1Hs. 

Cette definition nc suggerc pus que ce mot soit 
limite a une enquete ptccise et circonscrite dans 
le temps. En effer.. le !cgislateur ne limite pas la 
portcc de cctte expres~ion par un qualit1c:atif qucl
conque. Aucun lies alineas du par. 22(3) ne lirnite 
le mot enqucte aux enquetes e11 coms ni n'exclut 
de sa protection le~ enq110tes futures et le proccssus 
d'enqueie d'une far;on genenilc. De prime abord. il 
semble i.lonc que ce mo\ conserve son sens large et 
puissc faire reference aucant aux enquetes en cours 
qu · a celles qui sont sm k point de commencer ou 
qui auront lieu. Vnyon.~ rnaintenant si Jc Jcgisiateur 
a rcstreint la portee de cette definition pour !'appli
cation de l'exceprion ii la divu!gar.ion prevue a rnl. 
'.n(l)b). 

l.e legislatcur prcnJ v1in de preci~er que Lll. 
22( J )/J) conserve ~on sens large et general par 
renumeration non !imitative d'excrnp!es. ll llli
lise le :unt ,, nnrnmmcnt ,, afin de preciser quc 
les exemplcs donncs nc som enumt;res qu·:1 titre 
indicatir el n'Pnl piis pl1ur cffc1 de limiter la ponce 
gem;raie de la phra~e intr11clucr.ive. L1 ver~ion 
ang!aise de cettc disposition e~t aussi explicite. 
Le legislaieur introduit l"e1rnmcratio11 ci'C,\C111pks 
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th~ gencrulity of ;he foregoi11g''. This Court has had 
occasion in the past rn examine tt1e interpretation of 
the expre,;sion "without 1\'Stricting ihe generality of 
the foregoing'· in simil.'.lr circurnstances: in Dugi. 
supra. at p,u·a. 68, La Forest J. analyzed s. 3 of the 
Primer AN, the wording: of which re~embles the 
11 ording of s. 22( l )(h) of that Act: 

ln its opening paragraph, th<' pro\'ision qates rhal "per
sorrnl information·• means "•inl',,rmation al.Jou! an identi
!i,,bk indi,idua\ that is rei;onkd in ,uiy f'orm inc!uJing, 
witb,:iut re;,ll'icting the generality of the foregoing''. On 
i1 plain reading. thi, ddinition i, unde11i:ibly cxpan~iw. 
Notably. i1 e.~pres~]y srates that the list ot specific ex.im
pk, that follows rhe general deti1iiti,:m i~ not intemkd to 
limit the scope of the former. As this Court has recently 
held. this phra,;eofogy indicate~ thJt the genernl opening 
\\\1rd, arc intended to Ix the pri"mnry source of interpre
Lation. The stth,;equent em1mt•fatioJ1 mel·ely identifies 
.:xa111ples uf the Lype of subjctt rnattcr encompa%,'d by 
tlic gcner,,1 dciinition: ~ct' Schww r~ ,,. Cf/nodu. [ l996] i 
S.C.R. 254. al pp. 289-91. 

Although s. 22(i l(b)Ci) relates specificaHy to a par
ticul,H investigation, it in no way altets the generality 
or the introductory sc-ntence. In fact, s. 22(1 )lb)(ii ), 
which authofizes rl'fusal to disclose information that 
would reveal the iJentity of a contidenli.al source of 
inform:tlion, rnnremplate~ Ute ptorecrion of future 
investigations as well as existing investigation.~. A 
reiiabk confir..lcntial source 17\ay be useful beyond 
the col\fincs of on(' ~pC'cific i1ives!igation. 

Jn short. lhs:":re is nothing ins. 22( l )(Ii) that should 
tie interpreted .:i~ restricting thC' scopC' of the word 
·'investigution,. to i11ve.;iig:11ions ihat are underway 
or are about to commence, or limiting the genC'ral 
mei1ning of that word to ~pecitic in~·es!igations. 
There is therefore no justiikation for limi1i1ig the 
,L·ope of th:11 sectiun. 

Exceptions to tile dbck1sure of personal infor-
111:1tion liave gem~ra!ly bct'n narrowly construccl 
by the crnifts. Nt111ctheless. as 1\·kDonald J.A. of 
the Federai CoLLTt nf Appeal s,lid, .. Li]f the mean
ing [ of the wonting of a pnwi~ion] is plain. it is 1iot 
for 1\1is Courr, or any other court. to alter it .. (R11/Ji11, 
.1up:a, ar. p;ir.J.. 24: M~t' aho Sr. l'erer's E1·w1gdical 

par !'expression <• wi1Tw111 re1·1nc'1111g rhe gener
ality of tfle ji1regoing .,_ Notre Cuur a deja cu a 
examiner i'imerp1etalion du mot "· nourn1rnc11t » 

dans lies circonstances ~imilaire1-. En effol. cl:ins 
1·affairc Dagg, prccitfr. par. 68, le juge La Forest 
a anal:,se l'a!l 3 de la Loi s11r lu protec1io11 des 
n'11.rei,~nement.1 perso11nd1 dont la phras6oiogic 
resscrnble a celk de l':iJ. 22( l )hl de cette rneme 
loi : 

La di~po~ition liminairc de cc:t nrtick dctinit l'txpr~ssio11 
,, renseignements personnels ,, comrne et,rnt ,, ! Ile, ren
sdgnc111.:nt,. queb quc ,oient !eur fo1 me c1 leu1 support, 
con~c1 nan1 un individu identifin.ble. nn1Jm1nent ,;. Sclon 
SLln sens cl:iir, cctte dctlnition c'.,t indcniabkmenl brg,·. 
En pm-ticulkr, c:lle preci~e que la listc de, nempk\ par
ticnJiers qui suit b ddinition gcu('iale n'n pas pour d"Je, 
d',rn limiter la pon<'e. Cornrnt: l'a r<.'.::ernnien! jug.: norre 
C1mr. cette phrnseologie indique que. la Jispo~i,ion lirni
naire genernle doi t .,trvir de principnle -;(1urce d ·interprc,
lation. L'enumcraticm subst:quenk' ne fair que J,.mner de, 
,:x~mpks clu gfni·c de su:cts vi~c's pru la dc"Hniliun gcne
rnlc-: voji· Sclnrnrt;: c. Ca11w/<1. [1996] l R.C.S. 254, aux 
pp. 289 it 291. 

Mernc si le sou:;-al. 22(1 Jb)(i) se ratwche specifi
qucmcnt a une enquer.e de1.ern1inee. la portfr gene
rale de la phrase introductive n·est pas pour autam 
modifiee. D'ai!kurs. le sous-al. nr_ ! )/!)(ii). ::wtori
sant la 11on-divulgation des renseignements qui per
mettent de rernonter a une source de ren~eignernent, 
confidentielle, envisage la J1rotcctio11 des cnquetcs 
flllures aussi bi,'n qu'actuellcs. Lnc source rnntl
dcntiellc fiabk' pcut fare utile au-deli\ cf unc scule 
enquelc precise. 

Bre( rien ii l'al 22{])/)) nc dnil s'iriterpreter 
cc)nime restreignant l:1 ponee du mot « enquete " 
aux seulc~ enquetcs en cours ou i'1 celks sur le point 
de commencer. ni comme limitant la portfr g~nerale 
de ce mot it des enque1es precises. IJ n · esi done pas 
justific de limiter la portce de C('t anidc. 

Les exceptions /1 la divulgalion de, rc•nseig11e
mems personnels om generakment L'te intcrp1-e, 
tees Lfune manii:re rest1ictive pa1 ks tribunaux. ll 
n'en (.krneure p;i:; mnins. comme le disail le juge 
McDonald. de la Cour d'appel fcdfaalc. quc « [s]i 
le sens {du libel!e d'une ifoposition) e.;r 111:1nife\le. 
ii 11'appat1ient pas t in Conr nu ii u11 autrc tribunJ! 
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Lutheran Church, 01ttm-·a ,·. City of 01tcr.h1. [ 1982\ 
2 S.C.R. 616, at p. 626 ). The argument made by the 
intervener and the re,ponuenL that it is never pos
sible to jnvoke the cxcrnprion from disclosure once 
the iovestiga1io11 is over, is an interpretation that i;;; 
not supported by the wording of Lhe provision. The 
disclo~ure of persnnal information may h.e as dam
aging to future investigations a~ w inwsLigati(ins 
that are underway. 

The appellant relies on another portion 01 ,. 

22( 1 )(b 1 .• He contends that disclosure of tbe persoml 
information requested by the respondent could rea
sonably be expected to be injurious to the enforce
ment of a law or Canada or a province, and more 
specifically of the ()[jiL"ial Laniuages A.cl: 

22. \I) Tiit head of a government institutioJJ may 
refuse lo disc:Jo:-c any per~onal information requested 
under subsection 12/ l l 

(h) the disc]i)~ure 01· which cou]d rea,onablv be 
\1-"t!le·ted to be _injurious rn the_~!!.t:C!r.c;cment of an \' 
law of Canada ~lr a provjncc or the conduct of lawful 
investiga1ions, including. withom restricting tk >?.en
orulitv 0f theforcgoin\!'.. any ~11c-li-i11·fo;ni~1,;n.:-:---: 

22. (!)Le i:e,pnnsable d'une instiiutlon frderale peut 
refuser la comn;u11irnliP11 des renseigncments personnels 
dcrnand.Ss en 1·er1u du pnragraphe 12( 1) : 

b) soit dont la wvulgation dsqucruit wai.,.emblalJ le
meut de nuire aux activit e.~ destine,'.. _i\_foi,e_~e.'ps'cler 
!cs [oj~ fcdc rnle~ ou provinciale, ou nu dfrnu!ernc:m 
!!'..<;l)ffi!.~<:~_ licitcs. nolamment . . [Emphasis added.J 

The respondent and the intervener submit !hat tile 
Commissioner t1f Ofli.ciaJ Language~ does not 
have the power to enforce the Of/iciul umg11ag!.'.\ 
Acr and that, consequentiy, this c.rgurnem must be 
rejected. They contend that the power to enforce that 
Act is set out in Part X ot· the AcL entitled ··court 
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de le modifier» (Ruhin c. Conuda rMini11n' dn 
Tmlll'j/Or/S), precite. par. 24: voir eg,tlemcnt Eglise 
iu1!1(iri(,n1;e t"rnngf/iq112 SI. Peter d'Oirawn c. Ville 
,i'O!flm•a, i 1982] 2 R.C.S. 6 l6. p. 626). Les preten
lions de l'intervenanr el de J'intime scion lcs4uellcs 
il n· est jarnais possible c1· invoquer 1' exclt1,it111 pour 
ce qui est de la dhulgation, une fois 1 · enqucte close, 
represeutent unc imerprctalion que ne permet pas le 
iibelle de la dispo$ition. L::, divulgation de rensei
gncrncnts pers<nrnds peut etre aussi. dommageal:ile i1 
des enquetes futures qu·a des enqufaes en cours. 

L'nppelant invoque une autre parLie de l'al. 
22( l )b). 11 pretend que la divu!gation des ren~eigne
rnems personnels demandes [Xlr l'intirnt! 1isquerail 
vraisemblablcment de nulre aux activite~ destinee~ 
iJ faire respecter les lois federales ou provincialcs et 
plus particulierement 1a Loi sur !e.1· h111gues q/liciel
/es: 

22. ( 1 :1 Le respl1ns:1ble d'1n1t institution f.5dcrnle pcm 
r.:-fu~er la communi,:alion des rc,n,eigncrnents personnels 
de111:mde, .:-n ver1u du parngraphe 12( ! ) : 

iJ) soil dont la tlivuhrarion 1·is ·uei~iit vraisemblabk:
mc11t de nuir<? aux acU 1'i.1c~ dS,:!ll!tes~-i,~;;e-~spe~kl: 
ks lois feder,des ou prc>vincia.!.:,,;__9~1 __ ~ll_dcronlc111i;.r.i.t. 
d'cnquC-tcs licit ~- notammc:nt ... 

22, ( 1) The head of a governmtnt in,titution may 
1cfu,e to disclo:;c any personal informntil,n re.que\ted 
under subsection l 2( I) 

(bi the discJo,ure of wl.1ich c ukl rcm,omtblv bt:: 
cxe~ckd to,. be injuriuu~ to the en Frn:oomen1 of anv 
law of anad;, N n pnwincc or the conduct o.f fo wfol 
investigation~, incluiling.v, ilhoul restrict in£ 1he g_enc
fj liL'{ of 1he fore~oi02, aiYv :--uch jnforrnat.ion ... i)e 
,ouligne.J 

L'intimc et i'intervenant soutienJJent que le 
Commi~saire aux langue~ officid!es n' a pas le pou
voir lk faire respecter la Lui ,111r /e.1 !ong11es ()f1icir!i
les ct que. par comequent. cct argurnem doit €-trc 
rejetc. IJ, prt'cenclent que le pouvoir <le la faire res
pecter est prevu it la pa11ie X de celle loi ay:ml pour 
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Remedy ... ancl that only the Federal Cnun has tha1 
puwer. 1n 1heir submission. the English expression 
"enforcs:mcnt nf ,my law" expressly refers to 8.cliYi• 
lies 10 compel compliance, 

The question is whether "'the enfon:emenl of 
any bv of Canada" refers only to activities the 
purpose or which is to rnmpd certain individuals 
or imtimtions to comply with the provisions of a 
Jaw of Canada. or whetl1er medimion and nuking 
110tl-l" ~rc-i c recommendations. as provided by 1he 
OJficiDl Lang1wges AC/, also constitute "\he enforce
ment of any law of Canada". I Jo not believe that it is 
nece~sary for this Cou11 to cons1rne th8t expression 
in order to dispose of t!lis matt.er. The appeal essen
tially addresses the question of how the Privacy Ac!, 
which provides for access to per onal infonnatiqn 
hy t,l1e per~ m .::mwcmcd, may be recondted with 
the right of the Comn,i~Si()n:er of Official Language\ 
to keep investigation~ crn1tklei1tial and private. The 
question of confidentiality arises in this case only in 
relation to investigations. 

The rnm-disclosure of personal information 
provided in s. 22( l )(b) i5 authorized only whae 
clisclosure ''could reasonably be expected" to be 
injurious to investig~11ions .. 1\s Richard J. said in 
Canilda ( !11ji'Jnnatio11 Commissioner) 1;. Canada 
r liwnif;mriu11 ll!ld R.eji1gee Board). supra, at para. 
43. '·[tjhe rea,onable expectacion of probable harm 
implies a confidem belier·. There must be a ckar 
and direct connection between the disclosure of 
specific information aml the injury that is alJeged. 
The sole objective of non-disciosure must not be 
to facilitute !he work of the body in 4uestion: there 
mu~t be profesllional expe1ience ihar justifies non
disclosure. ConJidentiality of personal intixma
tion must only be protected where justified by the 
facts and it~ purpo:se rnust be Lu enhance compli
ance with the law. A refusal to ensure confiden
lialiry may sometimes create diHlcuities for the 
investigators. but may also pmmot,' frankness and 
pmteet ti1e i1liegrity of the investigalion process. The 
Commissioner of Ot"ticial Languages llas an obliga
tion to be sensitive ro the differences in situmions. 
and he 111us1 exercise his discretion accordingly. The 

titre « Reconrs judici;1i1e » el que seule iH Cour 
federale a un tel pouvoir. Sdon eux. !'expression 
anglaisc « u1fr;rcemo1r of 11m· law ,, fail expres
st!rnent rderence :1 des activitt;s r.:omportanl con
trainie. 

La question e.~t de :c,avoir ~i les ,, nctiv.itcs desti
necs i faire i'cspecter les lois feuernle!, ,, ne visent 
que celks qui onr pour objel de contraindre cer
tain, indiviclus ou institutions a se conformer aux 
dispositions d'une Joi feclerale ou si 1a mediation 
et hi fomrnlation L!t' recommandat.ions non cxfru
rolri!!>. prevucs par la Loi s1ff !es ioll81ff\ q!Jicief
les. con.-;tituent t'galerr:clll des " activires desrinees 
ii faire respecter Jes lois ft\kr~les ». fr ne crois pas 
qu"il soil nec:essaire que notre Cour intcrprete cette 
expression pour decider clu litige. Ce pourvoi porte 
essentiellernent f,ur la conciliation de la L{)i sur la 
prorectiou de.1 re11seignen11-·nrs per.1·01111els prevoyant 
l'ac:ces ~ux i~enseh:ntments pcrsonud .. par l,1 pt!r
sonne eon(:ernec et le droit du Comrnis~ai1 e aux lan
gues offlcielks de mairlenir confidemielles el secre
tes !es cnqufacs. Ccttc question clc confidentialite se 
pose ici uniquernent d,rns k contextc rks enquetes. 

La non-divulgation des ren~eignements pet'son
nels prevue a l'al. 22(l)b) n'est antorisee que s'il 
existe un risque ,, vraisemhlable ,, que ia divul
gation nuise ~1 l'enquexe. Or, cornme le mentionne 
le juge Riclrnrd dam !'arret Canada (Commissaire 
{A f'infrmnmion) c. Canado (Commission de !'i111-
migratio11 er du swtnr de njugie). precite, par. 43, 
,, [l]a vraisemblancc du prejudice implique qu'on 
ait des motifs d'y croire ». II faut qu·il y ait entre 
la divulgation d°Lme information donnee et le 
prejudice allegu.§ un lien clair et direct. l_a non
divulgation ne lloit pa~ avoir pour seul objectif de 
faciliter le travail de l'organisrne en question et doit 
se justifier par lm vecu professionneJ. La confiden
Ualite des renseignements personneis ne doit etrc 
protegee que Jorsquc \es faits k, justil'ient et do.it 
avoir pour but de favoriser le respect de la Joi. Le 
refus d'a.~surer la confidentialite p::ut parfois .::rcer 
des difiicultes aux enqueteur~, mais peut aussi inci
ter a lc1 franchiSt' et pn.iteger l"integ1ite du processu~ 
c1· enqut:'.te. Le Cornmi>saire aux langue~ ofticie!les 
a l'ohiigario11 cretre sensih.le aux dilTerences de 
sitlwtion~ el il doit actualiser r application ,le son 
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power provided jn s. 22( l)(i>) must he exerc·ised in 
8 mannc1 tJrnt respects the nature and objec,ives 
of the Oj}iciaf L@guage.1 Acr. Tbe Commissioner 
must have regard to, iii/er alia. the private and con
lldenUal natu1e ot' inv1:stigatiom, as providt:-cl by 
Parliament. As 1 have explained. the ~ections pro
vi tling for Ille conJ-idcmiality and secrecy of inves-
1igations are esst:mjal to ihe implcmentatjnn of the 
qfjicial Long11age.1 AC!. Section 22(1 )(/;) must be 
applied in a way thar is consistent with hoth Acts. 

D. Application <Jf'the Law lo the Fact.\ 11(!he Co.w' 

The only intervit'w nmcs tllat Mr. Lavigne is 
attempting to obtain in this application are the 
notes in respect of Jacqueline Dube: during lhe 
course of the proceedings, Normand Chartrand and 
France D0yon agreed to allow the Commissir•ner of 
Official Languages to give the respondent access to 
the personal infonnaliL)fl about him. The issue that 
remains to be determined is Whl'ther it can reason
ably he concluded from the Commissioner's state
ments that disclosure of the notes of the inte1vicw 
with J1Jcquelinc Duhe cou]d reasonably be ex.pened 
to he injurious to the conduct of Lhe Commissioner's 
fumre investigations. 

As l have said. s. 22( 1 ;(b) is not an absolute 
cxernp1ion clause. The decision of the Commissiliner 
,if Official Languages to refuse disclosure under s. 
2'.?.( 1 )(/J) must be hased on concrete reasons that 
meet the requirements imposed by that paragraph, 
Parliament has provided that there must he a rc,1wn
abk cxpcctaLion of inju1y in order to refuse Lo dis
close information under that provi!-ion, In addition.
s. 4 7 or the Privacy Acr provides that rhe burden of 
establishing that the uiscrerion was properly exer
cised is on the government institution. If tbe gov
ernment instituti0n is unable to show that its refusal 
was based on re~ c.m:tblc .fil_Qill}_g£. the Federal Court 
may Lhen vary that decision and authorize access 
to 1hc personal infonnation (s. 49). The appellant 
relied primarily on Mr. Langelier's affidavit to 
establish the reasonable expectation of injury. 
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pouvoir. L'cxcn:icc du pouvoir prevu :1 ]'al. 22i. l )b) 

doil rcspcctcr la nature et lcs objcctil., cit· ti f_oi ,1ur 
h:s tongues c,fliciei!PL Le commissaire doi1. l'n,rc 
autrcs, tenir cornpte du caracti.'re secn,1 ct cun1iden
tiel des enquf·te~ prcrn par le l~gi~iatcm. Comrnc 
_ic l'ai expliquc, !es articles prevoyant la confalen
tialite et Ie sccrer des enquctes son! e:;~entieJs i, ia 
rni.'.,C en o.:uvre ck la Loi sur !es Jangues <1/jicicllr.1. 
L'arplication de l'al. 22(j )i1) doii se faire dans le 
respect des Lieux lois. 

D. Applirotion du droit auxfaits en l'e.\pece 

Les seules notes d' Cl!trevue quc tcntc d'obtcnir 
tvl. Lavigne par la presente Jem,mdc sont cclles de 
Jacqueline Dube. En cffet, au cours des procedures, 
Normand Chaitrand d Frarn:e Doyon ont convenu 
de permeure au Commissaire aux langues officiel
les de clonner acccs a rimirne aux renseignements 
personnels le conccmai1t. La qucsti.on qui resic it 
trancher est de savoir si Jes affirmations du crnnmis
sairc permettent raisonnablemcnt Jc conclure que 
la divulgation des notes LI" entrevue de .l,icquelinc 
Dube risquerail vraisembJablemcnt de nuire aux 
cnquctes funircs du commissaire. 

Commc je l'ai mentionnt\ l'al. 22(1)/J) n'e~t 
pas unc clause d'ex.dusion absolue, La decision 
clu Commissaire aux langues officleiles (le refuser 
la divulgation en application de !'al. 22(1Jl)) doit 
etre appuyee sur des mmifs C011Cl{'(5 :l J' interj cur 
de~ conditions imposces par cct alinea. En cffet. ic 
kgislateur a prern qu'il doit exister une vraj~c1l'l
blnnce de prejudice pour refuser cle communiquer 
Jes renseignements en vertu de cette disposition. De 
plus, l'arL 47 de la Loi sur la protection de) rensei
gnemerm, personnels prevoit qu'il appartient i1 !"ins
titution federale de faire la prcuve du bicn-fond0 de 
l'exercice de son pouvoir discretiornrnirc. Si i'ins
Litution federalc n·arrivc pas a demontrcr quc son 
refus est hasc sur Lks motifs raisonnabks. la C:our 
fcdcrnle pcm alnrs modifier cettc dfri~ion et amoii
ser !'acres aux renseignemcnts personnels {an. 49). 
L'appelant s·est principalcment base ~ur 1';1ffidavit 
de M. Lrngelier afin de dt;monlre.r le risque vrai
~ernblable de ptciudice. 
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I do not believe that Mr. Urngelier's statements 
provide a rca~onahie hasis for concluding tha1 dis
closure of the notes of the intervicv.: with td~. Dube 
could reasonably be expected to he i1\)mious to 
future investigations. Mr. Langelier co1Hencls that 
disdosLire would have an inju1ious efl'ect on fut11re 
ifi,,estigations, without proving this to be so in the 
circumstances of this case. Tbe Commi~sioner's 
decision mu~t be ba~etl on real groullds thai ar2. con
nected lo the specific case in i~sue. The evidence 
filed by the appellant shows that the Commissioner\ 
decision not to disclose the personal information 
requesied was based on the fac1 that Ms. Dub~ had 
nor consented to disdosu1'.e, and dot's not establish 
what risk of injiiry to the Commissioner's investiga
tions the lmtt'.r might cause. lf Ms. Dube hrid given 
permission, the Commissioner would have disclosed 
the information. The~ appellant's factum states: 

Jacgueline Dube rJid not give permission 1.:1 disclose to 
the Resp,,ndent the per;;(111al information c11nccrning 
him that was recorded in the cour,e of the intcrvic,v she 
gave Ille OCOL lOflk<' l'f the Commis;ioner of Offic:iaJ 
Languages! [,ind so I I t!he-OCOL Jid nol <foc:k,se ~nv of 
ll1h µcni11nul infonm11iun. [Emphasis added.] 

The appellilnt docs not rely on any specific focr 
lo estab!i:-,h 1he likelihood of injury. The fact that 
there is no udailed evidence ,mikes the analysis 
almost theoretital. Rather than showing the harrnfui 
consequences of disclosing 1he notes ur the inter
view with Ms. Dube on future investigations, \.-Jr. 
Langelier cried to prove, ge,1 · rallv. that if investi
gations \Vere not ,'On ffclential this could compro
mise their conduct. without establishing specific 
circumsta1wes from which it could reasonablr he 
conclt1ded rhal disclosure could be expected ro be 
injmious. There are cases in wl1icl1 disckmire 1)f the 
personal information requested c0uld reasonably be 
expected to be injurious to 1he conduct of investi
gations. and consequently the infonnation could be 
kept private. There must i1evertheless be evidence 
from whieh this can rea!'ionahly be concluded. Even 
if pcrrni ssion i~ given to cfodose the interview nmcs 
in Lllis case. that srill does ,wt mean that ,icccss to 
personal infqrmation must always he given. It will 
~lill b(' pos~ible for inv(~srigations to be confi.Jcntia.l 
and private, hut the right to c-tinfiJt:ntiali\y and pri
vacy will be qualified by 1he lirnitcttiuns irnposccl by 

Je ne crois pas que les amrmmions de M. 
Langelier permettcnt ra.isonnablemem de conclure 
que la d(vulgation des notes d'entrevul.' de ".Mme 
Dube risquerait vrnisemblablernent de ,mire aux 
enquetes futures. Mocsieur Langelier pretend que 
la divulgmion aura un effol nuisible sur les enquetes 
t"utures sans en faire 11ne preuve darn Jes circonstan
ces de re~pi'-ce. Or, la decision du commissaire doit 
are hasee sur des motifs reels et liee au cas precis a 
l"etude. La preuve depo~ec par l.'appelanL demontre 
que la decision du comniissaire de ne pas clivulguer 
Jes ren~eignements pcrsqnnels dern:rndes s'appuie 
sur !"absence, de consentement de ,vlm<: Duhe a ltt 
divulg:ition ct n 'etai:ilir pas k risque de prejudice 
que celle-ci pourrait causer aux enquetes du com
missaire. Si :-.·1°1" Dube avait donne son autorisaiion. 
le cummissaire aurait divulgue Jes renseignements. 
En effet, ~elon le memoire de l',1ppclam : 

Jacgueline Dube 11·a pas J,rnn6 l'autotisation de com
nm11i4tier a I' i 1uirne ies ren.,eigne111e11rs personnels le 
concemant qu.i ont cite consignc~ au emirs de J"cntrevue 
qu'eJk a accordt'e au CoLo [Commi,s;ir.iat aux limgue, 
ofti..:icllc,J. et ci:Jui-i.:1 n 'u ·on<; ,-c.11nmuniqut: aucun d.:,; 
n.'J1$t:i!!.lJLmcnr..,, pec-:01111cls en gucstfon. [k souligne.] 

L':,ppelant n'invoque ,1ucun amre fait precis 
pom ctahlir le risque 1.-i-aisemblab\e cle prejuclil:c. 
L' absence de preuw circon~tanciee rend !'analyse 
presque thforique. Au lieu <le demomrer Jes conse
quences nefa~tes de .la ctivuigmiort des iiotcs d'en
trrvue de M11

"' Dube sur les enguetes futures, rvJ. 
Langelier a 1ernc cle faire une preuve genernlc que 
I' absence de confident1alite des enquctes risquerait 
de compromettrc leur honne marche, sans etablir des 
circonstances panicuJieres permenant de conclurc 
raisonnablcment a la vrnisembla.ncc du prejudice. 11 
cxiste cles c:b OLI la divuigation des renseigncment.s 
pe1so11ncJs denrnndes risquerait vraisemhlablement 
de nuin- au dfronkmcnt d'enquctes el. par conse
quent, ceu.\-ci pm!iTOnt ctre ganies secret,. Encore 
faut-ii que la prenve pcrmette raisonnab!ement de 
conclure en cc sens. I..' autorisation cle divulgucr Jes 
nores d'entrevue detm ce cas-ci n::: vcut pas ,lil"e pour 
autam que Jes renseignemems personnel., ~oient tou
juur~ acccssihks. La confalential.itc et le caractcre 
secret dc-s cnquctes sernnt encore possih!es, mais le 
droit it la contidrntialire ct an secri::t est nuance par 
Jes lirnite\ impn;,ees par I:\ L,1i ,1u- la pmleclion des 
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the Privac·y Ar.·1 and the ()[ficial La11guage.1 Act. The 
Commi,sioner must eu:rcise his discretion based on 
the faCLs or each specilic case. In the case of i'vls. 
Dnbt'. the 1"<'coni as a whole does not prnvide area
sonable b::1sis for concluding that disclosure or the 
uole~ ot" her interview could reasonably be expected 
to be injurious 10 ihe Commissioner's iove~tiga
tjons. 

'll1e evidence presented by the inlervener is no 
more persuasive. The intervener submits that it is 
not necessary for 1he Commissioner's investiga
tions to be contitkntial by referring to the affidavit 
of Gerald Neary. the Director or Investigations iJl 
the OfJice of the Privacy Commissioner of Canada. 
said: 

OCOL arguts thal proviJing promises of confidc111i
ali1y to witnes,;,os in tile rnntexr of its inve~tigations is 
both a ne.::ess,iry anJ consistent part of its alleged role 
as an ombm1sman. f-Jl}l'lt.'\'~r. _lhc~_nature _of_tht' role o.f 
Ille Commissioner . of Official L:rng_uagc:-s is similar _.to 
the mlc ot 1h,· Pnvacy Comn,i.~s1oncr of Cwiudu. As an 
Ombudsman. the Privncv Commissioner has found that 
bltU1.kc1 promises ,,f l't.mlidcmta!itv aJ\.' nut n:.>ce~~m v in 
on:ll'.r lll prc~ervt" th\.' n, jc af mn' udsman. or ln onk·r to 
cnrnre c:-ffective inve,1i,r.11fons. [E111plrnsis adde<l.] 

The Director of Investigations in the Office t)f the 
P1i¥acy Commissioner is not necessarily the person 
most suited to determining the hest v;:ay for inves
tig:itions w be conctucred by the Commissioner of 
Official Languages. Mr. Neary's affidavit does not 
establish that he has any expertise in the ~pccific 
fieid of official languages. l\ir. Langelier. unlike 
tvfr. Neary, has lenglhy experience in that field. For 
H number of years, he worked as the Director of the 
Complaints and Audit~ Brnnch and as a complain ls 
officer in the Office of the Commissioner of Official 
Languages. Wilen his affidavit was filed. lle had 
over 20 years· expeiiencc. 

Although r.hc role of the Commissioner l)f 

Official Languages is similar to that of the Privacy 
Commissioner, the two Acrs that they arc rcsptrnsi
tile for enforcing. and the situations in which those 
Acts apply. iJre different in a nwnber of respects. 
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re11seigne111en1., personnels et 1a Lot' .~u,1 le., !angue.\ 
(Jj]icie//e,\. Le comrnissairc excrce ~011 pouvoi1· ciis
uetionnaire en !(inction cle drnquc cas spicifique. 
Dans le ca~ <lt' M' 11

'· Dub~, J'cn~ernhle du do~sier 
nc permct pas rai:;onnablcment de rnnclure que la 
divulgal ion de ses notes ct·entrevue risquerair vrai
semblabkment de nuin~ aux enque.tes du rnmmis
saire. 

La preu,e dcposcc par l'intcrv<".nant n·est pa.~ 
pour autant plus convaincante. En effet. l'imcrve
nam soutient. que la conl"idrntiali1c Jes cnquetes du 
commissaire n'est pas necc~,sairc en refcranl ii raf
fi(lavit de fy'l. Ciera.lei Neary, directcur des enqucrc-s 
11u Commissariat a la pro1cction de la vie privec au 
Canada: 

[ l l{ ;\llLCTJON) Le COLO pretl'nd qu<" prl11m,ttrc ia 
con1idemialite aux te moinsdans le c.iJrc Jc ,es enqu0tcs 6t 

a la fois nece,saire ct confonne a son rcilc J'ombud,ma11. 
Pourta.nt, le rJk Ju Commi.,--.u ireaux J.in!!LLC, nffo:icllcs 
e,t sembhiblc _ _['_ar .%1_11a1ur<'.' i\ cclui du Commissnire_~ la 
prot<-·dlun d~ la ~·ic pri\'l.'c dll Canmla. er. cJ1 ta111 qu · ont 
buclsman. le .orjllni,~air~ it l:1 prnwction Jc l.i \' ie pri,cl' 
a conslate qu'il n't~ta it pa, nect~:\~:iirc 1.k faired,-~ pro 
m~,,~~ >!.eu~rnk, Jc .:nnliuc111i~1lit.' pnur pre!il'rvcr h.•. r,lk 
d'ombud,manou pour >!UrJnt_ir_l ' d'lkacit~ d<'.'s encnit"_tc'S. 
[.le soulign:::.] 

Le direclcur des enquetes au Commissariat a la pro
tection <le la vie privce 11'.c1,t pas necessairement la 
J)t'rsonne la plus aptc a apprecier la rncillcurc f..u;on 
de mener a tcrme les cnquctcs d11 Commissaire 
aux langues officielles. 1; affidavit de fvl. Neary ne 
demontrt' pas qu'il p0ssedc une quelconque exper
tise dans le domaine partintlier des langucs ofli
ciclles. Contrairt'ment a .M. Neary. M. Langdier 
possedc une tongue e:iperience dans ce domainc. 
11 a agi pendant ph1~ieur~ annet!s a titn:: de direc
leur a la Dircnion des plaintcs ct veiifications 
du Commissariat aux langues offlrielks d /1 litre 

d,agcnt de plaintes. Au momenl du dcpdi de !'af
filhwit. il posscJnit une expl'riencc Je plus Jc :20 
annccs. 

Bien quc le role du Commi~s:iire aux langues 
officielks s'npparcme ii cclui dt1 Cornrnis~aire it la 
protection de la vie pri·,ce, Jes deux 1ois dont ils ~ont 
charges cl"assurer le respect el leur" cin.:onswnce, 
d'~pplicalion ~ont diftcrente, a bien de~ cg.an.ls. La 
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Language is a mean~ 01· expression proper to an indi
vidual. 1l is the vehidc hy which J culrnrni group 
transmits it, distinct cullure and trndi1ions. and it is 
an essential tool for expressing and communicating 
ideas. It is not surpri~ing that the history of Canada 
is marked by a number of cont1icts over language. 
considering the pn:>sence of two dominant languages 
in this country. As A. Braen explained, language is 
a cultural benchmark thar may be the source of con
flict:-: (''Lai1guage Rights", in l'vL Bastarache, ed .. 
U111g1H1ge Rig/its in Cwwdu (J987). 1, at pp. 15-16: 

L.rnguage is ,m e,,emial means of culmrnl expres
sin11 and it, vi1nli1y. acco1·ding to tile Commission i Roynl 
Commission OH BilinguaJisrn mid BicultLo-,llirn1], is a 
nc',x,sa:ry Jlthough insufticient condition fo;- the sur
vival \,f H rnltw-.:: a~ a whole. However, in a bilini!_nn! or 
fill l!.Ll.!.illi;ual ~,,l·i,~l)' IJ t111:u~~ ~W__l?<?_.it_.<::2!):i_~:1r1~ foi.:1~ 
of tension:, to the extenc [rhnt] it express<:~ ;he commu
nity interesL,: of c::ulturnl or language groups. [Ernpha,is 
,HldeJ.J 

On tbe history of bilingualism in Canada. see: 
C.-A. Slteppard, 'J'/w Law 1?f 1,{Jng;rages in Canadt1 
( 1971), Study No. 10 of the Royal Commission on 
Bilingualism and Biculturalism. at pp 1-96. and 
E Chevrette and H Marx, Dli)i/ consti!utio;111el: 
nores !'tjuri.1pnu/cll(!! (1982), at pp. 1583-88. 

ln the pa11icnlar context of emµloymcnL the 
use of an official language by a minority group 
is a very delicate situation. It may be difhcult for 
an employee to m<1ke a complaint for the purpose 
of having his or her ianguage rights recognized. 
The employee is .in a situation of twofoid weal
nes~: he helongs ro a minority group, and his 1-cia
tionship with 01c employer is one of subordination. 
Instead or tackling these clifiiculties by asserting 
his 1ighls, an employee may prefer w conform 
to the language of the majority. The ubjeui,e or 
the CJ!)idu/ Lw(~1w1:;e.1 Act is precisely to m<1Ke 
that ~ind of behaviour unnecessary. by rnhancing 
r,hc vitality of both official l,rnguagrs. Tu f.Kili
tate the exercise of language rights, Parliament 
lrns ex.prl'S~ly provided tilut investigations 11·.i!l 
be private :ind conficlentiaL and hns given the 
Commissioner of Official Languages a rnandate tP 

e11sure thm tl1c Act is enforced. This is the i:klieate 

!ang,,e est un moyen ll'expression qui appartient i, 
J'imtividu. Elle permel l'epanouisscmcnt de la cul
ture "t des tradiiions propres a un groupe culture] 
et represente un vehicule privilegie d'expression et 
de communication de la pensee. ll n'est pas eu)Il
nant que J' histoire du Canada soil marquee par plu
sicurs luttes lingui~tiques considfr.mt la presence de 
deux langues dominames au pays. Coinme l'expo:-e 
A. Braen. la langue est un repere ct1lturd pouvant 
etre ii l'origine de conflits (« Les droit, linguisli
ques .,,_ dans M. Bastarache. dir., Le.1 dmils linguis
riques au Cnnada ( 1986). J, p. 17 : 

L:i langue est un mode privilegie d'expre,sion cul
tu.r.:lk ~t sa vita!ite est. selon I~ mi'n1e Commission 
[Commission n,y,,k d'ct1quetc sur Jc bi!inguisrnc ct k 
birnlturalisme]. unc condition necc~"'-lire. ql1oiqu'insutn
,;ank a c!Jc ~cu\c. au nrnintien i1Mgml d'unt~ culture. Ellt 
dcmc ur-.: nmlgrc:- tout lm fovcr ci;,11i:inu de tcl.il,-i m.1s au ·ein 
J'une ;;oci.et~ b.ili.n!!U<' ou rnulliiingu~ dnns I~ rnesure 0(1 
iJ langue cxprime une <:nmrnunante J'inter<)t, proprcs a 
un groupe linguistiq1u~ ct culture I. [Jc soulignc.] 

Concernant l'histoire du bilinguisme au Canada, 
voir : C.-A Sheppard, The Law (!/ 1.Jmguuges in 
Canada I 197!); etude n° l O de la Commission 
rnyale ct·enqucte sur le bilinguisme et le biculiu
rnlisme. p. 1-96, et F. Chevrette et H. Miltx, Droir 
tY!T!Siit11tio11nel : notes et j11ri.1pmdence !_1982). 
p. 1583-1588. 

Dans le contextc partirnlier de l'emploi, l' uti
lisation d'une .langue offidelle par une 1ninorite 
est une situation tres delicate. 11 peut ctrc difficile 
pour un employ1~ de deposer une plnime visanl la 
reconnaissance de ses droits linguistiques. En effei, 
l'empioye se trouve dans unc cloubie situarion de 
faibksse : iJ appartient a un groupe m inoritaire cl 
ii a une relation de subordination vis-iH'iS i'em
ployenr .. Au lieu d' affronter ees diffirnites en fai
sant valoir ses droits. \ll1 emplllye peut preterer se 
confurrncr a la langm: de ia majorite. Or, la Loi 
sur Its langues ojjicie/!es a jnsterncnr poul' objec
t if d'<iviter cc type de componement en favprisant 
l'epanouissement des deux langues ofllc:ielks. 
Pour faciliter rexercice des Jroits liuguistiques. 
le 1egi,lareur '"' expressement prevu le caractere 
confidemiel et. secret des cnquetes el a confie au 
Commissaire aux !angne.s oftic.ieLles k mandat de 
veiller :i ia misc en apphcation de cette Joi. C'est 
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context in which the Commissioner carries out his 
functions. 

Parliament has made the Offke of the 
Commissioner of Official Languages subject 10 the 
Prirnn Ac1. and only when a government institu
tion is able to justify the exercise of its discretion to 
refuse disclosure may it do so. In the case befon:' us. 
the appellant has not succeeded in showing that it is 
n:;i~nnable to maintain confidentiality. For these rea
sons, I ,vould dismiss the main appeal. 

In the cross-appeal, th1: respondent is seeking Ji:5-
dosure of information other than personal informa
tion that is held by the Commissioner in connection 
with the official languages complaint he made. Mr. 
Lavigne':nequest to the Office of the Commissioner 
of Oftlcial Languages is based on s. I 2( l) ol' the 
Privacy Act. Sectio11 12 of that Act provides that 
only personal information may be requested. l agree 
with Sharlow .I.A. of the Federal Court of Appeal 
that a person who makes a request under the Privacy 
Act i~ not entitled to information other than personal 
information. For those reasons, I would dismiss the 
cross-appeal. 

VII. Conclusion 

The main appeal and the cross-appeal are dis
missed, without costs. 

Appeal and cross-appeal dismi.1\1ed. 

Solicitor,1 for the appel!an1/re.1po11den1 011 tlh' 
cmss-appeal: l\,fcCarthy Terraull, Ouawa: The 
OJ/ice o( rhe Commis.1io1ier of Ojficial Languaues, 
01tawa. 

dans ce co,Hexte delicat quc le commissaire exc::rce 
ses fonc1ions. 

Lt> lcgislatcur a as.,ujt?tti le Commissariat aux 
languc,, officicllcs i\ !'application de la Loi .rnr la 
protection des ren.1eigne111e111s personnels et ce 
n' est quc lorsquc l'instiiution federate pent justifier 
l'exen.:i,-r de \a discrt;tion de ret\1ser la divulption 
qu'cl\e peut le faire. D,ms h' cas qui nous concerne, 
l"appclanr n'a pas 1eussi a demnnlrer qu'il est rai
sonnabie de rnaintenir· l:i contidentialitc'. Pour ccs 
motifs_ je suis d'avis de rej('LCr le pourvoi rrincipaL 

Quant au pourvoi incident. l"inlime chen:he ~ 
obtenir la divulgation d'informations autres que des 
:renscigncments personnel, et cletenues par k com
missaire en rapport avec la plainte qn'il a formulee 
en maticre de langues officiellcs. La llemande de 
M. Layigne aupres du Cnrnmiss<1riai aux langues 
ofticielles est fondee sur le par. 12( l J de la Loi sur 
la protection de.\ rcnwignemel!!.\ personnels. Or, 
!'article !'.2. de ceue Joi prevoit qne seuls Jes ren
seignements personnels peuvcnt etre demanJes. Je 
cooviem; avcc le jug;; Shariow de la Cour er appcl 
ledernle qu'une demandc en vertu de 'la Loi sur la 
prmeoion dts rfnseigne111e111s personnel.1 ne permet 
pas d\,btenir des renseignenwn1s amres que per
sonnels. Pour ccs motifs, jc suis er avis de rejcter le 
pourvoi incident. 

VIL Conclusion 

Le pourvoi p1inciral <le menw q11e le pourvoi 
incident sont rejetcs, sans fi ais. 

Pourrni prir1cipc1/ eI pourvoi i11ciden1 rejetls. 

Pmrnreurs de l'appelantliillime au pourvoi inci
dent : McCarthy Htru11/t. Otrav.:a; fr Commissariat 
uux /angues r~(ficielles, Or1awa. 

Solicitor.\ fin· the inten:ener: Nelligan O'Brien Procureun de /'imen:e11m1! · Nefligan O Brien 
Payrw, O!!awo. Pa_v1;e, Oitcnl'a. 
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IN THE MATTER of an application for an 
order in the nature of certiorari; 

AND IN THE MATTER of a decision issued 
and dated October 24, 1985, by the Labour 
Relations Board; 

AND IN THE MATTER of the Labour 
Relations Act, R.S.A. 1980, c. L-1.l as 
amended; 

AND IN THE MATTER of the Rules of 
Court of Alberta 

Marilyn Moysa Appellant 

V. 

The Labour Relations Board Respondent 

and 

The Attorney General of Canada, the 
Attorney General for Ontario, the Attorney 
General for Alberta and the Centre for 
Investigative Journalism lnterveners 

INDEXED AS: MOYSA v. ALBERTA (LABOUR RELATIONS 

BOARD) 

File No.: 20513. 

1989: March 20; I 989: .June 8. 

Present: Dickson C.J. and Lamer, Wilson, L'Heureux
Dube, Sopinka, Gonthier and Cory JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
ALBERTA 

Evidence - Privilege - Press - Journalist refusing 

DANS L'AFFAIRE d'une demande 
d'ordonnance de la nature d'un ce,·tiorari; 

ET DANS L' AFF AIRE d'une decision de la 
Labour Relations Board en date du 24 

" octobre 1985· 

b 

ET DANS L' AFFAIRE de la Labour 
Relations Act, R.S.A. 1980, chap. L-1.1, et 
modifications; 

ET DANS L' AFFAIR£ des Rules of Court oi~ 
Alberta 2? 
Marilyn Moysa Appelante 

C C. 

The Labour Relations Board lntimee 

et 

d Le procureur general du Canada, le procureur 
general de l'Ontario, le procureur general de 
!'Alberta et le Centre for Investigative 
Journalism Intervenants 

e REPERTORJf;: MOYSA C. ALBERTA (LABOUR RELATJONS 

BOARD) 

N° du greffe: 20513. 

1989: 20 mars; 1989: 8 juin. 

/ Presents: Le juge en chef Dickson et Jes juges Lamer, 
Wilson, L'Heureux-Dube, Sopinka, Gonthier et Cory. 

EN APPEL DE LACOUR D'APPEL DE L'ALBERTA 

g 

to tesllfy at a labour relations board hearing - Jour
nalist claiming privilege. against the disclosure of com
munications from sources - Whether journalist has a 
privilege at common /mt,J or under 1he Canadian Clwr/er h 
to refuse to ariswer q11e.rlio11s i11volvi11g her so11rces -
Canadian Charrer of Rights and Freedoms, s. 2(b} . 

Preuve - Immunite - Presse -·- Re/us d'une jour
naliste de temoigner a une audience d'une commission 
des relations du travail - Allegation d'immunite per
mettant a la journal isle de ref user de divulgu.er ses 
sources -- La journaliste jouit-elle d'une immunite 
rec.onnue par la common law ou par la Charle cana· 
dien11e /ui permettalll de ref user de repondre a des 
questions concernanr ses sources? - Charle canadieniie 
des droics el libertes, art. 2b). 

Constitutional law - Charter of Rights --- Freedom 
of the press -'- Labour relations board ordering )our· 
na/ist to answer questions involving her sources -
Whether compelling journalist to testify violation of s. 
2(b) of the Canadian Charter of Rights and Freedoms. 

A week after the appellant, a journalist, wrote an 
article on the Union organizing campaign at several 

j 

2 of 12 

Droit conscitutionnel - Charle des droits - Libertf 
de la presse - Ordonnance d'une commission des rela
tions du travail enjoignanl a une joumaliste de repon
dre ii des questions concernant ses sources -- Forcer 
une joumaliste a temoigner viole·t-il /'art. 2b) de la 
Charle canadienne des .droics et /ibertes? 

Une semaine aprcs la parution d-'un article de la 
joilrnaliste appelante sur une campagne de syndicalisa-
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department stores, the Hudson Bay Co. terminated the 
employment of six employees. The Union alleged that 
the employees were fired because of their organi7jng 
activities and brought an unfair labour practices claim 
against the Bay. The appellant was summoned to attend 
the Labour Relations Board hearing. The Union pro
posed to ask her whether she had spoken with someone 
at the Bay and, if so, what the details of the conversa
tion were. The appellant objected to being compelled to 
testify alleging that she has a right to protect her 
sources of information on the basis of a qualified privi
lege either at common law or under s. 2(b) of the 
Canadian Charter of Rights and Freedoms. The Board 
held that the appellant had no privilege and ordered her 
to testify, The Alberta Court of Queen's Bench dis
missed appellant's application for certiorari to quash the 
Board's decision and the judgment was affirmed by the 
Court of Appeal. This Comt granted appellant's leave to 
appeal and, pursuant to Rule 32 of the Supreme Court 
Rules, the parties submitted the following constitutional 
questions: (J) Does requiring a journalist witness to 
disclose communications from a source violates. 2(b) of 
the Charter? (2) Does requiring a journalist witness to 
disclose: communications to some other person violate s. 
2(b) of the Charrer? and (3) If the answer to either 
questions ( 1) or (2) is in the affirmative, can compulsive 
disclosure be justified under s. l of the Charter? 

Held: The appeal should be dismissed. 

tion touchant plusieurs magasins a rayons, la Compa
gnie de la Baie d'Hudson licenciait six employcs. Le 
syndicat a. pretendu que Jes employe.~ avaient ete conge
dies pour leurs activites de syndicalisation et ii a porte 

a plainte pour pratiques deloyales contre La Baie. L'appe
lante a ete assignee a comparaitrc dcvant la Labour 
Relations Board (•la Commission•). Le syndicat enten
dait l'interroger pour savoir si elle avait parle avec 
quclqu'un de La Baie et, dans !'affirmative, pour connai-

b tre les dctni ls de cette conversa tion. L'ap pelante a 
refuse, faisant valoir qu'elle ne potlv.ait ctre cont rainti;/ 
de temoigner au motif qu'elle avait un droit a la p roce'b: 
tion de ses sources d'information dccoulan t d'une immu!• 
nite relative rer.:onnue soit par la common law, soit pit 
!'al. 2b) de la Charle canadienne des droits et /ibertes~, 

c La· Commission a conclu que l'appelante ne jouissaij; 
d'aucune immunitc ct lui a ordonne de temoigner. LID 
Cour du Banc de la Reine de I'.""1bc:n a a n: jetc I 
demande de l'appelante visant a obtenir un ce~iiora;'.J , 
pour faire annuler la decision de la Commission et la· 

d Cour d'appel a confirme ce jugement. Cette Cour a 
accorde une autorisation de pourvoi a l'appelante et, 
conformement a !'art. 32 des Regles de la Cour 
supreme, Ies questions constitutionnelles . suivantes ont 
ete formulees: (!) Obliger un temoin journaliste a divul-

e guer des renseignements provenant d 'une certaine source 
viole-t-il !'al. 2b) de la Charte1 (2) Obliger un temoin 
journaliste a divulguer des renseignemcnts a une autrc 
personne viole-t-il l'aL 2b) de la Charle? et (3) Si la 
reponse a la question (l) ou a la question (2) est 

f affirmative, !'obligation de divulguer peut-elle etre justi
ficc aux termes de !'article premier de la Charte? 

Arret: Le pourvoi est rejete. 

Appellant has no privilege to refuse to testify before 
the Board. Even if a qualified form of testimonial {: 
privilege ,exists in Canada, appellant's claim of privilege 

L'appelante ne jouit pas du privilege de refuser de 
temoigner devant la Commission, Meme si une forme 
d'immunite testimoniale relative existe au Canada, la 
demande d'immunite en l'espece doit etre rejetee parce 
que l'appelante ne repond a aucun des criteres possibles 
qui etablissent Jes conditions nccessaires pour justifier le 
refus de tcmoigner. Quoi qu'il en soit, le syndical s'inte
ressait avant tout aux renseignements que l'appelante 
avait donnes aux representants de La Baie sur les efforts 
de syndicalisatkm. Ces renseignements ne sauraient etre 
protcges d'aucune fai;on par l'immunite relative a 
l'egard d'informations foumies par des sources. 

in this case must be dismissed as she does not fall within 
any of the possible tests which establish the conditions 
necessary to justify a refusal to testify. In any event, the 
Union was primarily interested in the information that h 
the appellant gave to the Bay's official ·concerning the 
organizing campaign. This information would not come 
within the ambit of any qualified privilege with respect 
to information received from sources. 

Despite the importance of ascertaining the extent of 
the s. 2(b) rights, the disposition of this appeal does not 
require that the constitutional questions be answered. 
The facts of this case do not warrant an answer to these j 
broad and important constitutional questions. To 
address the questions would require this Court to make 

Bien qu'il soil important de determiner la portcc des 
droits garantis par l'al. 2b ), ii n 'y a pas lieu de re pond re 
aux questions constitutionnell!;s pour Jes fins du present 
pourvoi. Les faits de la presenle espece ne justifient pas 
une reponse a ces questions constitutionnelles vastes et 
importantes. Pour y repondre, cette Cour devrail se 
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pronouncements well beyond the issues presented in the 
actual appeal. 

Assuming that the right to gather the news is consti
tutionally enshrined ins. 2(b) of the Charier, the appel
lant has not demonstrated that compelling journalists 10 

testify before bodies such as the Labour Relations Board 
would detrimentally affect journalists' ability to gather 
information . No evidence was placed before the Court 
suggesting that such a direcl link exists. Absent any 
evidence that there is a tie between the impairment of 
the alleged right to gather information and the require
ment that journalists testify before the Labour Relations 
Board, this Court cannot find that there has been a 
breach of s. 2(b) in this case. 
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of Appeal (1987), 52 Alta. L.R. (2d) 193, 78 A.R. 
118, 43 D.L.R. ( 4th) 159, dismissing appellant's 
appeal from a judgment of MacCallum J. (1986), n 
45 Alta. LR. (2d) 37, 71 A.R. 70, 28 D.LR. (4th) 

POUR VOi contre un arret de la Cour d'appel 
de !'Alberta (1987), 52 Alta. L.R. (2d) 193, 78 
A.R. 118, 43 D.L.R. (4th) 159, qui a rcjcte l'appcl 
de l'appelante cciiltre un jugement du jugc Mac
Callum {1986), 45 Alta. L.R. (2d) 37, 71 A.R. 70, · 
28 D.L.R. (4th) 140, 25 C.R.R. 346, qui rejctait la . 
demandc de certiorari presentee par l'appelante 
pour annuler une decision de )'Alberta Labour 
Relations Board. Pourvoi rejeLe. 

I 40, 25 C.R.R. 346, which dismissed appellant's 
application for certiorari to quash a decision of the 
Alberta Labour Relations Board. Appeal dis
missed. 

A. H. Lefever and F. S. Kozak, for the 
appellant. 

No one appeared for the respondent. 

Douglas Rutherford, Q.C., for the intervener 
the Attorney General of Canada. 

j 
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A. H. Lefever et F. S. Kozak, pour l'appelante. 

Pcrsonnc n'a comparu pour l'intimce. 

Douglas Rulhe,ford, c .r., pour l'intervenant le 
procureur general du Canada. 
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M. David Lepofsky, for the intervener the 
Attorney General for Ontario. 

William Henkel, Q.C., for the intervener the 
Attorney General for Alberta . 

Richard G. Dearden, for the intervener the 
Centre for Investigative Journalism. 

The judgment of the Court was delivered by 

M . David Lepofsky, pour l'intervenant le procu
reur general de l'Ontario. 

William Henkel, c.r., pour l'intervenant le pro
a cureur general de !'Alberta. 

Richard G. Dearden, pour l'intervenant le 
Centre for Investigative Journalism. 

SoPINKA J.-The issue in this case is the right 
of the appellant, a journalist, to refuse to answer 
relevant questions in a proceeding before the 
Alberta Labour Relations Board. The refusal was 
grounded in part on an alleged right to protect 
sources of information on the basis of a qualified 
privilege either at common law or under s. 2(b) of 
the Canadian Charter of Rights and Freedoms. 
The appellant's claim arose in the following 
manner. 

Version fran9aise du jugement de la Cour rendu 
h par l· 

CJ 
LF. JUGE SoPINKA-Le litige dans le present r.t.: 

pourvoi vise le droit de l'appelante, une journaliste, 1g 
de refuser de repondre a des questions pertinentes :] 

r dans le cadre d'une procedure tenue devant l'Al- r,; 

berta Labour Relations Board (la Commission). (• 
Son refus etait fond{: en partie sur !'existence t 
al.leguee d'un droit a la protection des sources f..! 

d d'information qui decoulerait d'une immunite rela
tive reconnuc soit par la common law, soit par l'al. 
26) de la Charle canadienne des droits et libertes. 
Voici les faits qui ont donne lieu a la revendication 
de ce droit. 

In l 985, an organizing drive by Alberta Food e 

and Commercial Workers Union, Local 401, was 
ongoing at the Hudson Bay Company in St. 
Albert. On February 23 of that year, an article 
written by the appellant entitled "Union Eyes J 
Major Stores" was published in the Edmonton 
Journal. The article referred to the union's organ
izing efforts at several department stores in the 
Edmonton and St. Albert area though it did not 
name the particular stores. Approximately one g 

week later, the Hudson Bay Company terminated 
the employment of six employees at the St. Albert 
store. 

h 

En 1985, une campagne de syndicalisation, 
organisee par la section locale 40 I de l'Alberta 
Food and Commercial Workers Union, etait en 
cours a la Compagnie de la Baie d'Hudson, a St. 
Albert. Le 23 fevrier, un article, redige par l'appe
lante et intitule «Union Eyes Major Stores», 
paraissait dans le Edmonton Journal. II y etait 
question des efforts de syndicalisation que faisait 
le syndicat au pres des employes de plusieurs maga
sins a rayons de la region d'Edmonton et de St. 
Albert, sans mentionner toutefois le nom des 
magasins vises. Environ une semaine plus tard, la 
Compagnie de la Baie d'Hudson licenciait six 
employes du magasin de St. Albert. 

A la suite de ces licenciements, des accusations 
de pratiques deloyales de travail ont ete portees 
contre la Compagnie de la Baie d'Hudson et ont 
fait l'objet d'unc audition devant la Commission. 
Le syndicat prctcndait quc lcs employes avaient 
ete renvoyes pour avoir fait du rccrutcmcnt. L'ap
pelante a ete assignee a comparaftre en vertu de 
!'.art. 13 de la Labour Relulions Act, R.S.A. 1980, 

As a result of these firings, allegations of unfair 
labour practices were directed against the Hudson 
Bay Company and formed the subject matter of 
the Labour Relations Board hearing. The Union 
claimed that the employees were tired due to their 
organizing activities. The appellant was.summoned 
to attend pursuant to s. 13 of the Labour Relatioris 
Act, R.S.A. 1980, c. L-1.1. The Union proposed to 
ask her under oath whether she had spohn with 
snmeone at the Hudson Bay Company before writ
ing the article and, if so, what lhe details were of 

J chap. L-1.l. Le syndical cnlcndait l'interrogor sous 
serment pour sa~oir si elk: avait parle avec quel
qu'un de la Compagnie de la Baie d'Hudson avant 
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that conversation. The appellant objected to being 
compelled to testify. 

The Labour Relations Board first determined 
that it possessed the necessary jurisdiction and 
power to compel the appellant to be sworn and 
give oral testimony. As well, the evidence that the 
appellant might give was determined to be rele
vant. Then in its decision of October 24, 1985, the 
Board held that neither the common law nor the 
Charter protected the appellant from being sworn 
and from being compelled to answer questions al a 
Board hearing. 

Q 

d'ecrire son article et, dans l'affirmative, pour 
connailre les details de cette conversation. L'appe
lante a refuse, faisant valoir qu'elle nc pouvail etre 
contrainte a temoigner. 

La Commission a d'abord decide qu'eUe posse
dait la competence et le pouvoir necessaires pour 
contraindre l'appelante a preter serment et a 
ternoigner oralcment Elle a egalement decide que 

b le temoignagc de cette derniere serait pertinent,,:· 
Puis. dans sa decision du 24 oetobre 1985, la; 
Co~mission a statue que ni la com1non law, ni )i;J 
Charte ne soustrayaient l'appelante a l'obligatio).t: 
de prctcr serment et de repondre a des question':i' 

c !ors d'unc aud it ion de la Commission. ~o:-1 
,?~ 

Pour decider que l'appelante ne pouvait inv~{, 
quer aucun privilege issu de la common law, 1~ 
Commission a examine !'argument de l'appelanfe 

d selon lequel le droit de ne pas temoigner pouvait
lui etre reconnu en vertu d'une immunite relative 

In determining that the appellant could not rely 
upon any common law privilege, the Board con
sidered the appellant's argument that a qualified 
privilege not to testify might be recognized on the 
basis of four criteria outlined by Wigmorc (8 
Wigmore on Evidence, § 2285 (McNaughton rev. 
1961 )). These four factors were discussed by this 
Court in Slavutyeh v_ Baker, [1976] 1 S.C.R. 254. 
They are the following (at p. 260): e 

fondee sur ks quatre criteres cnonce..~ par Wig
more (8 Wigmore on Evidence, § 2285 
(McNaughton rev. 1961)). Ces quatre facteurs ont 
ele etudics par cette Cour dans l'arret Slavutych C. 

Baker, [1976] l R.C.S. 254. Les void (a la 

(1) The communications must originate in a confidence 
that they will not be disclosed. 

(2) This element of confidentiality must be esselllia/ to 
the full and satisfactory maintenance of the relation 
between the parties. 

(3) The relation must be one which in the opinion of the 
community ought to be sedulously fostered. 

(4) The injury that would inure to the relation by the 
disclosure of the communications must be greater than 
I he beneftt thereby gained for the correct disposal of 
litigation. 

The Board held that Wigmore's four criteria 
were not satisfied in this case, The Board was of 
the view that the element of confidence was not 
part of the maintenance of a continuing relation
ship between the appellant and her source and that 
the injury resulting from disclosure would not be 
greater than the benefit. 

p. 260): 
[TRADUCTION) (I) Les communications doivcnt avoir 

J ete transmises confidentiellement avec l'assurance qu'el
les ne seraient pas divulguees. 

(2) Le caractcre confidentiel doit etre un element 
essenliel au maintien complet et satisfaisant des rela
tions entre Jes parties. 

g (3) Les relations doivent etre de la nature de celles qui, 
selon ]'opinion de la collcctivite, doivcnt etrc entretenues 
assidument. 

(4) Le prejudice permanent que su.biraicnt les relations 
par la divulgation des communications doit etre plus 

h considerable qui! !' avantagl! a rctircr d 'unc juste 
decision. 

La Commission a conelu que l'espeee ne repon
dait pas aux quatre criteres etablis par Wigmore. 
Elle cstimait en effet qu'aucun caractere confiden
tiel n'etait attache au maintien de relations conti
nues entre l'appelante ct sa source et que le preju
dice resultant de la divulgation ne se-rait pas 
superieur a l'avantage qu'on pourrait en retirer. 

j 
The Board the-n proceeded to consider the La Commission a ensuite aborde Ia· question du 

droit allegue a l'immunite relative que !'al. 2b) de 
Ia Charte donnerait aux journalistes. Elle a exa-

alleged right to a qualified privilege for reporters 
under s. 2(b) of the Charter. The Board examined 
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the decision of the United States Supreme. Court 
in Branzburg v. Hayes, 408 U.S. 665 (1972), 
which considered whether the guarantee of the 
freedom of the press under the First Amendment 
to the American Constitution permits a reporter to 
refuse to answer questions before a grand jury. 
White J. for the majority (speaking for four mem
bers of the Court) held that the First Amendment 
accords a reporter no privilege against appearing 
before a grand jury and answering questions as to 
either the identitv of his or her news sources or 
information which he or she has received in confi
dence. In a concurring opinion Powell J. agreed in 
the result but held that each claim of privilege 
should be judged on its particular facts by striking 
a balance between the freedom of the press and 
the obligation of all citizens to give relevant 
testimony. 

The Labour Board was of the op1mon that 
Powell J. had identified two criteria that need be 
demonstrated before the government could C-Ompel 
a journalisl to testify. The perceived evidence must 
be crucial to whomever seeks it and the evidence 
also must be relevant. The Board felt that this was 
the appropriate test under s. 2(b) of the Charle,·. 
However, on the facts pre.~ented before the Board, 
it was held that the evidence sought from the 
appellant Was crucial to the Union's allegation of 
unfair labour practices and was also relevant. Fur
ther, the Board held that if there is a third require
ment that the information not be available from an 
alternative source it, too, had been satisfied. 
Therefore, the Board concluded that the appellant 
could be compelled to testify. 

The appellant filed a notice of motion before the 
Alberta Court of Queen's Bench for an order in 
the nature of certiorari, seeking to quash the 
October 24, 1985 decision of the Labour Relations 
Board. On May 9, I 986, Maccallum J. dismissed 
the motion on the grounds that the appellant had 
no privilege, either under the common law or 
under s. 2(b) of the Charter, to refuse to testify 
before the Board: (1986), 45 Alta. L.R. (2d) 37, 
71 A.R. 70, 28 D.L.R. (4th) 140, 25 C.R.R. 346. 
The appellant's appeal to the Alberta Court of 

mine l'arret Branzburg v. Hayes, 408 U.S. 665 
(1972), dans leq:Jel la Cour supreme des Etats
Unis a etudie la question de savoir si la liberte de 
la presse garantie par 1.e Premier amendement de 

a la Constitution americaine permettait a un journa
liste de refuser de repondre aux questions posees 
devant un grand jury. Au nom d'une majorite de 
quatre juges, le juge White a statue que le Premier 
amendement ne conferait au journaliste aucune 

11 immunite a l'egard de !'obligation de compara\'tre u 
devant un grand jury et de repondre a des ques- .~. 
tions concernant l'identite de ses sources ou la 

Lt; 
teneur des informations re<;:ues confidentiellement. ,o 

c Tout en souscrivant au resultat, le juge Powell a ~'-'. 
conclu quant a Jui que chaque demande d'immu• ,'·: 
nite devait etre jugee en fonction des faits particu- ';; 
lier de l'espece, en trouvant un equilibre entre la :;;; 
liberte de la presse, d'une part, et !'obligation pour 

d tous Jes citoyens de temoigner, d'autre part. 

Selan la Commission, le juge Powell avait etabli 
deux criteres a satisfaire avant que le gouverne
ment puisse contraindre un journaliste a temoi-

e gner: le caractere crucial de la preuve pour celui 
qui cherche a l'obtenir et sa pertinence. La Com
mission a estime QUe ces criteres etaient conformes 
a !'al. 2b) de la Charle. Toutefois, se fondant sur 
les faits dont elle etait saisie, elle a decide que la 

l preuve qu'on esperait obtenir par le temoignage de 
l'appelante etait cruciale pour !'allegation de prati
que deloyale faite par le syndical, et qu'elle etait 
egalement pertinente. La Commission a en outre 

g cllnclu que s'il y avait une troisieme exigence; 
savoir que )'information ne puisse etre obtenue 
d'une autre source, cette condition eta.it egalement 
remplie. La Commission a C-Onclu que l'appelante 
pouvait etre contrainte a temoigner. 

h 

L'appelante a depose un avis de requete atipres 
de la Cour du Banc de la Refne de !'Alberta, en 
vue d'llbtenir une ordonnance de la nature d'un 
certiorari pour faire annuler la decision que la 
Commission avait rcndue le 24 octobre l 985. Le 9 
mai 1986, le juge MacCallum a rejete la requcte 
au motif que l'appelante n'avait pas le privilege, ni 
en vertu de la cornmon iaw, ni en vertu de l'al. 2b) 

j de la Chane, de refuser de ternoigner devant la 
Commission: (1986), 45 Alta. LR. (2d) 37, 71 
A.R. 70, 28 D.L.R. (4th) 140, 25 C.R.R. 346. 
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Appeal was dismissed by McLung J.A. who agreed 
with the reasoning of :VfacCallum J. that there was 
no privilege under either the common law or under 
s. 2(b) of the Charter: (1987), 52 Alta. L.R. (2d) 
193, 78 A.R. 118, 43 D.L.R. (4th) 159. 

After leave to appeal to this Court was granted 
on December 3, 1987, (1987] 2 S.C.R. viii, the 
following constitutional questions were set on 
March 30, 1988 pursuant to Rule 32 of the 
Supreme Court Rules : 
1. Does requiring a journalist witness to disclose com
munications from a source violates. 2(b) of tl1e Canadi
an Charter of Rights and Freedoms? 

2. Does requiring a journalist witness to disclose com
munications to some other person violate s. 2(b) of the 
Canadian Charter of Rights and Freedoms? 

3. If the answer to either questions l or 2 is in the 
affirmative, can compulsive disclosure be justified under 
s. I of the Canadian Charter of Righr., and Freedoms? 

L'appel interjete par l'appelante devant la Cour 
d'appel de !'Alberta a ele rejete par le juge 
McLung qui, comme le juge MacCallum etait 
d'avis que ni la common law ni !'al. 2b) de la 

a Cha rte ne conferaiL le privilege invoque: (I 987), 
52 Alta. L.R. (2d) 193, 78 A.R. 118, 43 D.L.R. 
(4th) 159. 

L'aulorisation de pourvoi a cette Cour a ete 
h accordcc le 3 decembre 1987, 11987] 2 R .C.S. viii 1; 

Les questions consttlution.ne.Ues suivan Les ont ct~;) 
formulces le 30 mars 1988, conformcmenl a J"a..r t!_Z 
32 des Regles de la Cour supreme: :8 
l. Obliger un tcmoin jou.mali~te a dlvu lguer des Tensci ~ 

c gnerncnls provenant d'une certaine source violc•tril l'a.1.~ 
2b) de In Clume conadienne des droits et libertes? (.. .. 
2. Obliger _un temoin journariste a divulguer des rensei7~ ; 
gncmcnts a une autre penonne viole+il l'al. 2h) de Ii~; 

d Charie canadienne des droits et !ibertes? 

3. Si la reponse a la question 1 ou a la question 2 est 
affirmative, !'obligation de divulguer peut-elle etre justi
fiee aux terme.~ de l'article premier de la Charle cana
dienne des droils et libertes? 

L'appelante ne dit pas que Jes journalistes au 
Canada ont le droit absolu d'invoquer le privilege 
de ne pas temoigner sur l'objet de leurs entrctiens 
avec leurs sources de renseignements. Elle soutient 

/ plutot qu'elle n'aurait pas dil etre contrainte a 
temoigner devant la Commission parce qu'elle 
beneficiait d'une immunite testimoniaJe relative en 
verfo de la common law ou encore de !'al. 2b) de la 
Charte. Cependant, meme dans l'hypothese ou une 

The appellant does not suggest that there is in e 

Canada an absolute right for journalists to claim a 
privilege not to testify in relation to matters dis
cussed with journalists' sources. Rather, the appel
lant contends that she should not have been com
pelled to testify before the Labour Relations Board 
because she fell within the scope of a qualified 
testimonial privilege under either common law 
principles ors. 2(b) of the Charter. Even if such a 
qualified testimonial privilege exists in Canada 
this appeal must be dismissed as the appellant here 
does not fall within any of the possible tests which 
have been proposed as establishing the conditions 
necessary to justify a refusal to testify. 

g telle immunite eX:isterait au Canada, Je present 
pourvoi doit etre rejete au motif quc l'appelante ne 
repond a aucun des criteres possibles qui ont ete 
proposes comme conditions necessaires pour justi
fier le refus de temoigncr. 

h 

The appellant argued that the four criteria cited 
by Wigmore and referred to with approval by 
Spence J. in Slavutych v. Baker, supra, at p. 260, 
provide a guide for the operation of a privilege 
against the disclosure of communications. The 
Board examined this submission and held that the 
injury resulting from disclosure was not greater 
than the benefit and that the evidence was rele
vant, proper, and necessary to administer the 
Labour Relations Act. As well, the Board held 
that an element of confidence was not part of the 

L'appelante a altegue que Jes quatre critercs 
enonces par Wigmore et repris par le jugc Spence 
dans l'arret Slavutych C. Baker, precite, a la p. 
260, servent de guide pour !'application d'un privi
lege de non-divulgation des communications. Exa
minant la valeur de cet argument, la Commission a 
conclu que le prejudice resultant de la divulgation 
n'etait pas superieur ·a l'avantage a en retirer et 

j que la preuve etait pertincntc, appropriee et neces
saire a !'application de la Labour Relations Act. 
La co·mmission a cstime e_n outre qu'aucun carac-
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continuing relationship between the appellant and 
the managers at the Hudson Bay Company store 
in St. Albert. Accordingly, the appellant failed to 
satisfy several of the necessary criteria propounded 
by Wigmore. Therefore, even if a qualified form of 
privilege exists, the appellant's claim on the facts 
of this case must fail. The Board did not err in 
dismissing the claim of privilege on this ground. 

tere confidentiel n'etait attachc au maintien de 
relations continues entre l'appelante et Jes direc
teurs du magasin de Ia Compagnie de la Baie 
d'Hudson a St. Albert. L'appelante n'a pu, par 

" consequent, satisfaire a 'plusieurs des criteres pro
poses pat Wigmore. Aussi, meme s'il existe une 
forme relative d'immunite, l'appelante ne saurait, 
vu Jes faits de I'espece, avoir gain de cause. La 
Commission n'a pas commis d'erreur en rejetant sa 

b demande d'immunite pour ce motif. 6 
(.) 

It is also worth noting that the Labour Board 
suggests that the Union was primarily interested in 
the information that the appellant gave to the 
Company officials concerning the organizing c 

efforts. This information would not come within 
the ambit of any qualified privilege with respect to 
information received from sources. 

II faut egalement souligner que la Commission {(!. 
pretend que le syndicat s'interessait avant tout aux :½ 
renseigncments que l'appelante avait donnes aux ::: 
representants de la Compagnie sur Jes efforts de l~ 
syndicalisation. Or, ces renseignements ne sau- c> 
raient etre proteges d'aucune fa9on par une immu- g; 
nite relative a I'egai-d d'informations fou rnies par ~:'.' 
des sources. 

The appellant also argued that s. 2(b) of the 
Charter includes the right of the press to seek and 
receive as well as impart information. The appel
lant contends that if journalists arc compelled to 
disclos~ sources then they will lose access to infor
mation as news sources "dry up". This hindrance 
on the ability of the press to gather information is 
said to violate s. 2(b). The discussion of this issue 
in the courts below resulted in the three constitu
tional questions being stated. Despite the impor
tance of ascertaining the extent of the s. 2(b) 
rights I am of the opinion that the disposition of 
this appeal does not require that the constitutional 
questions be answered. 

The mere existence of constitutional guestions 
does not obligate a response on behalf of this 
Court. Rule 32 of the Supreme Court Rules which 
requires that questions be stated where the applic
ability or operability of provincial or federal legis
lation is involved is intended to insure that all 
potentially interested parties are afforded an op
portunity to address an issue concerning thi! con
stitutionality of a particular practice or law. How
ever, this Court in deciding the merits of an appeal 
is not necessarily bound by the stated questions. 
Beetz J., speaking for the Court in Bisaillon v. 
Keab/e, [1983] 2 S.C.R. 60, held at p. 71: 

d 

L'appelante a egalement fait valoir que l'al. 2b) 
de la Charle visait autant le droit de la presse de 
cherchet et de recevoir de !'information que celui 
de la transrnettre. Elle allegue que si Jes journalis-

e tes sont coJitraints a devoiler leurs sources, celles-ci 
vont se •tarir~, privant ainsi la presse de l'acces a 
certaines informations. Cette entrave a l'<ibtention 
de renseignements par Ia presse violerait l'al. 2h). 

f C'est en raison de !'examen de cette question par 
les instances in.ferieures que les trois questions 
constitutionhelles ont ete formulees. Toutefois, 
bien qu'il soit important de determiner la portee 
des droits garantis par l'aL 2b), je suis d'avis qu'il 

11 n'y a pas lieu de repondre a ces questions pour Jes 
fins du present pourvoi. 

La simple formulation de questions constitution
nelles n'oblige pas cette Cour a y repondre. En 

h effet, !'art. 32 des Regles de la Cour supreme, qtii 
exige que des questions soient formulees lorsque 
l'applicabilite ou le caractere operant d'une Joi 
provinciale OU federa]e est en cause, vise a s'assu
rer que toutes Jes parties susceptibies d'etre inte-

i ressees ant !'occasion d'exprimer Ieur position a 
l'egard de la constitutionnalite d'une pratique ou 
d'une Joi. Mais lorsqu 'elle se prononce sur le bien
fonde d'un poun•oi, la Cour n'est pas necessaire
ment Iiee par Jes questions ainsi formulees. Voici 

j ce qu'a declare le juge. Beetz au norn de la Cour 
dans l'arret Bisaillon c. Keable, [1983] 2 R.C.S. 
60, a lap. 71: 
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Une grande latitude est generalernent laisscc aux 
parties par le Juge en chef ou Jes autres juges de cette 
Cour dans la formulation des questions constitutionncl
les qu'elles leur demandent d'approuver. Il ne s'el)suit 

The parties are generally left wide latitude by the 
Chief Justice or other judges of this Court in formula!• 
ing the constitutional questions which they submit for 
approval. However, it does not fo11ow thal the Court is 
bound by these questions, and that it is required to 
answer them if it may dispose of the appeal without 
doing so or if it appears that the facts of the case do not 
provide a basis for such questions. The questions may 
not be used as a means of transforming an ordinary 
proceeding into a reference: Vadeboncceur v. Landry, 
[l 977] 2 S.C.R. 179, at pp. 187-88. 

a pas eependant que la Cour soil liee par ces ques tions et 
qu'elle solt obligee d'y repondre si elle peut di5poscr du 
pourvoi sans le faire ou s'il s'avcrc que !cs faits de la 
cause ne donnent pas ouverture a de telles questions. On 
ne saurait en effet, par le truchemcnt de cei; questions, 

b transformer un litigc or<linaire en un renvoi: Vadebon
camr c. Landry, [I 977] 2 R.C.S. 179, a u;,,; pp. J 87 ifr 
188. >?, 

The same opinion was expressed by Dickson J. (as 
he then was) in Skoke-Graham v, The Queen, 
(1985) l S.C.R. 106, at p. 121. 

Le juge Dickson (maintenant Juge en chef) ii; 
ex.prime la meme opinion dans l'arret Skoke-Gra'. __ : 

c ham C. La.Reine, l1985] 1 R .. S. 106, a lap. 121?! 

La Cour s'abstiendra generalement de repondrt: 
aux questions constitutionnelles si !es fails de ~ 
cause ne !'exigent pas. Cette politiquc de la Colit 

If the facts of the case do not require that 
constitutional questions be answered, the Court 
will ordinarily not do so. This policy of the Court 
not to deal with abstract questions is of particular 
importance in constitutional matters. See Borow
ski v. Canada (Attorney General), (1989] l S.C.R. 
342, at pp. 363-65. 

d de ne pas se prononcer sur des questions abslraites 
revet une importance particulierc dans les affaires 
constitutionnelles: voir a ce sujct l'arret Borowski 
c. Canada (Procureur general), [ I 989) 1 R.C.S. 
342, aux pp. 363 a 365. 

e 

I am of the opinion that the facts of this case do 
not warrant an answer to these broad and impor
tant constitutional questions. To address the ques
tions would require that this Court make pro
nouncements well beyond the issues presented in / 
the actual appeal. The adjudication of the actual 
dispute does not require the resolution of the 
abstract questions of law raised in the constitution-
al questions. 

g 

Section 2(b) of the Charter provides: 

2. Everyone has the following fundamental freedoms: 

(b) Freedom of thought, belief, opinion and expn:s
sion. including freedom of the press and other media h 
of communication; 

In oral argument counsel for the appellant 
stated that he was not asserting a special constitu 0 

tional privilege for members of the press beyond 
that which is available to everyone generally under 
the right to freedom of expression. However, it was 
argued that s. 2(b) was violated when the appel
lant was required to testify before the Labour 
Relations Board and was not permitted by the j 

Board to avail herself of a claim of qualified 
privilege. The appellant's argument is premised on 
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Je suis d'avis que les faits de la presente espece 
ne justifient pas une reponsc a ccs questions consti
tutionnelles vastes et irnportantes. Pour y repon
dre, cette Cour devrait en effet se prononcer bien 
au-dela des points en litige dans le present pourvoi. 
II .n'est pas necessaire, pour trancher le litige, de 
resoudre Jes problernes de droit abstraits que soule
vent ces questions. 

L'alinea 2b) de la Charle dispose: 

2. Chaeun a !es libertes fondamentales suivantes: 

b) liberte de pensec, de croyance, d'opinion et d'ex
pression, y compris la libertc de la presse. et des· autres 
moyens de communication; 

Dans sa plaidoirie, l'avocat de l'appelante a 
affirme qu'i! ne tevendiquait pas, pour les mcm
bres de la presse, une immunite constitutionnelle 
speciale plus grande que celle dont chacun jouit 
generalemcnt en vertu du droit a la liberte d'ex
pres~ion. Cependant, a-t-il soutenu, ii y a eu viola
tion de l'al. 2b) lorsque l'appelante a etc assignee a 
temoigner devant la Commission ct qu'elle n'a pu 
se prevaloir d'une immunite relative. Cet argument 
pose en premisse que ]'al. 2b) accorde a la cueil-
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s. 2{b) according the same protection to the gath
ering of news as it extends to the dissemination of 
news. The appellant contends that the ability to 
gather news is hindered by the failure to extend 
testimonial privilege to journalists in situations 
such as the appellant's. 

Jette de !'information la meme protection qu'a sa 
diffusion. L'appelante soutient en effet que !'ab
sence d'une immunite testimoniale prdtegeant Jes 
journalistes qui se trouvent dans une situation 

a semblable a la sienne pose un obstacle a cette 
capacite de recueillir de !'information. 

Even if I assume for the moment that the right b 

to gather the news is constitutionally enshrined in 
Meme si je presume pour le motnent que le droit ... 

{) 

de recueillir de !'information est constitutionnelle- ;:-;, 
s. 2(b) the appellant has not demonstrated that 
compelling journalists to testify before bodies such 
as the Labour Relations Board would detrimental
ly affect journalists' ability to gather information. 
No evidence was placed before the Court suggest
ing that such a direct link exists. While judicial 
notice may be taken of self-evident facts, I am not 
convinced that it is indisputable that there is a 
direct relationship between testimonial compulsion 
and a "drying-up" of news sources as aUeged by 
the appellant. The burden of proof that there has 
been a violation of s. 2(b) rests on the appellant. 
Absent any evidence that there is a tie between the 
impairment of the alleged right to gather informa
tion and the requirement that journalists testify 
before the Labour Relations Board, I cannot find 
that there has been a breach of s. 2(b) in this case. 

In addition, the Labour Relations Board held 
that the relationship between the appellant and the 
persons she spoke with at the Hudson Bay Com
pany was not one based on confide.nee. The protec
tion of confidence was neither sought nor given. 
The Board also held that the evidence was crucial, 
relevant and was not available from alternative 
sources. As well, the Board concluded that the 
appellant would fail in her claim for qualified 
privilege based on the test proposed by Powell J. in 
Branzburg v. Hayrs, supra. Therefore, in my opin
ion, even if this Court were to adopt Powell J.'s 
approach to a qualified privilege, on the facts of 
this case no possible violation of s. 2(b) has been 
made out. 

ment consacre a l'al. 2b), l'appelante n'a pas t!, 
demontre qu'obliger les journalistes a temoigner 
devant des organismes comme la Commission mi.i-

!..(j 
1.:; 

c rait a leur capacite de recueillir de l'information. er Aucun element de preuve soumis a la Cour ne o 
permet de conclure a !'existence d'un lien aussi 
direct. Bien qu'un tribunal puisse prendre connais
sance d'office des faits evidents; je ne suis pas 

d convaincu qu'il existe, comme le pretend bppe
lante, une relation. directe indiscutable entre l'obli
gation de temoigner · et le taiissement des sources 
d'information. Or, c'est a l'appelante qu'incombe 

, le fardeau d'etablir la violation de l'al. 2b). Faute 
de preuve d'un lien entre l'atteinte au droit al1egue 
de recueillir de !'information et !'obligation faite 
aux journalistes de ternoigner devant la Commis
sion, je ne puis conclur,~ qu'il y a eu, en l'espece, 

/ violation de !'al. 2b). 

En outre, la Commission a juge que les relations 
g etablies entre l'appelante et !es per'sonnes avec qui 

elle s'est entretenue a la Compagnie de la Baie 
d'Hudson n'etaient pas fondees sur la confidentia
lite, !'assurance de. cette protection n'ayant pas ete 
demandee d'une part, hi donnee d'auti:c part. La 

h Commission a egalement estirne que la preuve 
recherchee eta.it d'une irilportance cruciale, qu'elle 
etait pertinente et qu;elle ne pouvait etre obtenue 
d'une autre source. A .son a vis done, l'appeJante ne 
pouvait non plus avoir gain de cause a la lurniere 
des criteres ehonces par le juge Powell dans l'arret 
Branzburg Y. Hayes, precite. II en resulte, a mon 
avis, que meme si cette Cour devait adopter le 
raisonnement du juge Powell a l'egard de l'immu-

j nite relative, la preuve d'une violation possible de 
!'al. 2b), en·fonction des faits de l'espece, n'a pas 
ete etablie. 
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Disposition 

In these circumstances I am of the opinion that 
the -Board -dirl- rrot--err- in- Jaw--in----ordering--the· -
appellant to answer the que lions posed. This dor.s 

/l 
not mean that I necessarily agree that a journalist 

Disposit..if 

Vu Jes circonstances, je suis d'avis que la Com
missioff11'a pas-commis d'erreur -de-droiten ordon"-
nant a l'appelante de repondre aux quest ions 
posees. Cela ne signifie pas que je rcconnais neces-
sairemcnt a un journaliste, a qui on demande de 
temoigner au sujet de ses sources d'information, le 
droit a une immunite relative. En l'espece, la 
preuve au dossier nc pcrmet lout simplement pas, .. 
d'arriver a une telle conclusion. De plus, les etc;, 
menls de fa.it n'exigent pas qu'une rcponse soi~n 
donnee aux questions constitutionnelles formuJccs.i;, 
Aucun fait ne pennet de pretendre que !'absence~ 

is entitled to a. qualified privilege when asked to 
testify about sour~s of information. The record in 
this case simply does not justify such a conclusion. 
Furthermore, the factua l basis does not ra,ise for b 

determina.lion lhe constitutional quest ions which 
were posed. There are no facts to support the 
contention that the ga thering of information by 
the media would be threatened in the absence of 
Charter protection. c de protection par la Charle en:ipecherait !es medias:! 

In the result, the appeal is dismissed with costs. 

Appeal dismissed with costs. 

Solicitors for the appellant: Reynolds, Mirth, 
Richards & Farmer, Edmonton. 

Solicitor for the intervener the Attorney Gener
al of Canada: John C. Tait, Oitawa. 

Solicitor for the intervener the Attorney Gener
al for Ontario: The Attorney General for Ontario, 
Toronto. 

d 

de recueiBir de J'informalion . ,3 
c;. 

En definitive, le pourvoi est rejete avec depens. i; 
Pourvoi rejete avec depens. 

Procureurs de /'appe/ante.- Reynolds, Mirth, 
Richards & Farmer, Edmonton. 

Procureur de /'imervenant le procureur general 
e du Canada: John C. Tait, Ottawa. 
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Solicitor for the intervener the Attorney Gener- f 

al for Alberta: William Henkel, Edmonton. 
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de !'Alberta: William Henkel, Edmonton. 

Solicitors for the intervener the Centre for 
Investigative Journalism: .Gowling & Henderson, 
Ottawa, 

Procureurs de l'intervenant le Centre for Inves
tigative Journalism: .Gowling & Henderson, 

g Ottawa. 
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Her l\Iajesty The Queen Respo11dellt 
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Attorney General of Ontario, Groupe 
d'etude en droits ct libertes de la 
Faculte de droit de l'Univcrsite Laval, 
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Associatioo Interveners 
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File No.: 34103. 

20 I 2: June 11: 2012: December 14. 

Presem: Mclnchlin C.J. and LeBel. Fish. Abclln. 
Roth~tcin, Cromwdl .ind Karakatsanis JJ. 

01\" APPEAL FROM THE COURT OF APPEAL FOR 
ONTARIO 

Constit11tio1wf low - Charter of Rigfm - Freedom 
of !!rprersion - Acc11.rnl co111•icted of terrorism ojfen,es 
1111.dPr Port JI. 1 cf Crimi11nl Code -- Whe1her pro1•isio11.s. 
i11 purpose or effecc, violate right to free expressio11. -
Ca11adim1 Charter of Rights and Freedoms, s. 2(b) -
Ciimi11al Corle. R.S.C. /985, c. C-46. s. 83.0J(lj(b)(i!(AJ. 

Co11stitwio11a/ Im,· - Charrer of Righ1.1 - F1111do-
11u,l!!al justice - Orerbrendth - Terrorism ,1[fe11ces •
Prorisio11 crimi11alizi11g 1x1rtiripntin11 in or co111rib111ioll 
to activities of terrorisi group - Whell1er proFi1·i()lf 
hmndf'r rfra11. 11eressary to arhiei·e purpose or irlwrhe.r 
provision's impact disproportioll(t/e - Whether pnwi
sio11 comrnrv 10 principles of _(,111dnme11tol j11s1ice -
Ca1111dia11 Charter of Rights and Freed mm, s. 7 - - Cri111-
i11a/ Corle. R.S.C. 1985, c. C-46. s. 83.18. 

Cri111i11al law -- Appeals - Terrorism ufjences -
Trial fi1ime.1·s - Trial judge .fi11di11g that clause defi11-
i11g lerrori:,t activity as being for political. reli8ion1· or 
ideological purpose 1111co11sti1111ion(I/ -- Cmm ofA{Jfieol 

2 of 55 

Mohammad Momin Khawaja A.pµelant 

C. 

Sa Majeste la Reine lmimt!e 

et 

Procureur gencnll de !'Ontario, Groupe 
d'etudc en droits ct libcrles de la Faculte 
de droit de l'UniYersite Laval, Association 
canadicnne des lihertes chfles et Association 
des libertcs civiles de la Colombie
Britannique I11terFena11ts 

RJ'.:PERTORlE: R. r. KH.\WAH 

2012 csc 69 

N° du greffe: 34103. 

201:?.: 11 juin: 2012: 14 deecmbrl·. 

Presents : Lajuge en .:hef ;\,lcL1d1lin cl ks juges LeBel, 
Fish. Abella, R,)thstein. Cromwell ct Karnkntsanis. 

EN APPEL DE J .A COUR IYAl'PEl . DE L'ONTA.RIO 

Droit cons1 i1111io1111el -- C/wrce rles droils -- Libali 
d'expressio11 -- ,kc11.~,; r/ifclnr,J co11pr1/Jlc r/'i11frac1io,r., 

,ii> terrorisme sous le r(r;ime rle lo pcmie II. I du Code 
cri111i11el --- L'object/f 011 l'e.J.l'er des disposi1im1s porte-r
if mrt>illTe nu droit ,., fa fibfftP d'exprt'.nio11? -- Chnrli' 
ca11adie111w rll's rlroils l:'l fiber111s. 11/'1. 2b) - Code cril11i
llPI. L.R.C. 1985. ch. C-46. nrr. 83.0J(]Jb)( i)(AJ. 

Droit co11sri111tio11nc! ... Ch(lr/P des droils --- .'11stic-e 
fl.mdo111e11tole - Poni5e ,,xr:t>ssive -- f11fm,1io11s de tP.r

rori.1me -- Disposition crimi11a/i.rn11I /11 panicipotio11 011 
!ti co11rrilmtio11 ii 1111e (ICfivit,1 r/'w1 [i/'OIIJ)P lf'rrorisre -

l.11 dispoxitio11 a+l'fle 111w po rte,· pl11s gnmde q11e 11eas
rnire JJOlfr r(,r,liser /'obje,1i(so11s-jore111 011 a-t-elle 111w 
i11cide11ce rii1propor1io1111cie'.' - - Lo tli1posi1io11 1·a-1-e/le 
11 /'e11co11tre des pri11cip,:s ,iP j11stiff fo11dn111e11tale? -·
Charle co11adie1111e dn droi11· e1 libnttls. or!. 7 - ·- Code 
c:ri111i11e/, L.R.C. 1985. ch. C-46, art. 83.18. 

Droi1 crimi11e/ --- 1\ppd, -- lt1Jim:1ions dP terro
risme •- E'qrri/11 d11 prod·.1· -- .luge i/11 prods oyont co11('/11 
i, /'i11cous1i1111io11110/i1( ril' 1!1 t!iipoii1icJ11 :mi\'/illf /(l{pielle 
esi 1erroris1e l'ocri1·i11; qui est 1111•11pe 011. 110,n d'wi b11r 
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m·n111mim; decision 011 cowrir11rio110/i1y /mt 11phoid
iug con"ictio11s --· Whether Co11rr of Appa1I Prrer/ 
i11 11pµ!vi11g c11mri1·e pro1•i.w - \Vl,ether ro111·ictio11s 
;u1rr,mo11ab!e ..... Cri111i11a/ Corle. R.S.C. 1985. r. C-46, 
ss. 83.01( l J(b)(ii(i\J. 6861 /)(b)/iii}. 

Nnrional security - ·n,rrorism - Sellll'11ci11g --· 
fotnlii v pri11ciple - A!'c11s;>r/ guilty cf terrorism ojfencl's 
s,'llfe11c,·d Jr; 1rialj11dge ro JO 011d n hal(~eors of impris-
011111e111. iFith puro!e eligibiliry set m 5 years - Court of 
Appeal s1tbs1i1111i11g sl'lltl!IICI' of life i111pri.l'(mme111 c011-
p/('d wi1h 24 _,w1rs (!f co11sec11tive .1·ewP11ces. with parole 
e!igil.>i/i1_1• kl m JO vew~, - Whether Co11n of Appeal 
t.irrr>d in. ovenilruiJJg se111e11ce . 

After becoming obsessed With Osama Bin Laden 
and his cause, K communicated with an American who 
eventua}ly pkd guilty Lo prol'iding material suppon or 
, csoun:es to Al Qaeda and with the leader of a ienor
i st cdl hase<l in London, England, who was convjcted 
;:dong with ,evernl co-conspirntors of a plot to bi.)inb 
targets i• the U.K. and elsewhere in Europe. K repeat
edly offered lh~m SlllJ[lOrt. provided fumls, designed a 
1cmotc ,inning dt)\' ice and recruited a woman to facili
tate transfers of money. He travelled to Pakistan and 
a1lended a small arms training camp, .:ind proposed that 
a ,upporter l'f the. terrorist eel I be sent to Israel on a sui
cide mission. 

K wns chnrged with seven offences u11der the 
Terrorism section of the Criminal Code (Part IL I). 
He brought a preliminary rnotio11 seeking a declara
lion thal several provisions :m: unconslilulional. The 
motion judge held that s. 8'.1.01( l}(b)(i)(A), which pro
\'id1cs \hat a l'errorist .ictivitv must he an act or omis
sion com milled in whole or fn part "for a political, reli
gious or ideological purpose. objective or C(1Use" (the 
"motive clau,e·•). w:1s a µri111a Ji1cic infringe.menl of 
s. :!((I), (Li) and(,/) of the Charterthal could not be jtmi
ried under s. I, ::ind accordingly severed the clause froi11 
s. 81.01(1). At trial, ;inct' two of the offences - wmJt
i11g to cause an e:-;plo,;ion with specifit'd consequences 
ar the behest or a terrorist group and possessing Lln 
~:<.plosive subsL,;rn:e \Vith the intent of enabling a ler
roris\ group IO en,:bnger others - ,·equired knowledge 
<'f the U,K group's homb plot, which the Crown had 
foiled co establish beyo111.J a reasonable doubt. the trial 
judg,~ found K guilty of less<'r im:luded offences (work.
ing on the development of n detonaror and keeping 
an explosive sub~Lance). He also convicted K on five 

de 1w111re poii1iq11i', re!igirn.1e 011 idrfologiquf' --- lnfir-
111atio11 de ceite co11c/11sio11 par In Co11r rl'oµpe! , rn11is 
co11jim1mioi1 pnr p//;, dt 1· d11c!aruricms de C"ulpubilit(' -
La Cmcr d'aµpl'i n-r-elle f'II rnrt rl 'nppliq111'r la tlisposi
rio11 rcip11m1rice?-Les .t,,cJamrio11s de culpnbilire wml
elies demiso111wbles' - - Code cri111i11el. L.R.C. 19S5, 
ch. C-.;6, art. 83.01(1)/Jj(i)(A). 686(1)/Jj(iii/. 

Sec11ri1f 11mion11/e - Terroris111e-Dftermi11atio11 de 
lo pei11.e - Principe df' toralitr! ---· Acrnse declarf w11pa
ulf' d'i11j1m'tions de rerrorisme et cundn1111u; par le j11ge 
d11 proces r1 JO a11s et demi d'Pmpri.rn1111f'mell!. sa11s po,1-
sihilite de libfrntio11 condi1io1111elle aw1nt 5 1111s --- S11b
sritwio11 par la Co11r d'appe/ d'1111e peinf' d'emprisn11-
Hemf'111 l1 perp,1wire ,it de pei11es co11,w!rnrivt's Iowlism1r 
24 (11/S rl'e111prisom1e111e11t, sn11s possil>ilit(1 tie li!Jemtio11 
co11di1io1111e/lr /n'(1!ti JO mis -- Ln Cour d'aµpei r1-1-elle 
eu torr d'mu111ler la pciue inj1iget el/. premihe i11.1ta11ce:' 

Devenu obscdc par Oussnma bc)Jl Laden ct ses prc
c.:ptes, K a communique avec nn Americain qui a 
rec11n1ni par la suite sa culpahilitt'. il des accusations d'ap
pui m:irt.'riel ou financier a Al-Qa'ida et avec le dirigeam 
d'une eellule tc:rroriste basee a Lon<lres (Royaume-UniJ 
qui, de pair i1vec d'autres personnes, a ete declme cou
pable de con1plot en vue de commettl'e d<>.s attcntats /1 la 
bomhe au R.-U. et ailleu1s en Europe. K kur a maintes 
fois offert son aide, leur a verse' de !'argent. a conqu un 
d~.tonatcur ii dis Lance et a recrute une fem me pour foci
liter les transferts de fonds. II s'est rendu au Pakistan . .1 

participe ii un camp d'entrainement au maniemenr d'ar
mes legeres et a propose de confier i1 un partisan de la 
cellule une mission suicide en Isrnel. 

Sept accusations ont ete po11ee~ co11tre K en appl i
cation des disnositions sL1r le terrorisme du Code crirni
nel (partie n.·1 l. JJ a presente une n:quetc prcfoninaire 
pour faire declarer inconstitutionnelles certaines des 
dispositions. Le juge des requetes a estime que la div. 
83.0J(IJbl(i)(A), qui prevoit qu'une activit~ krrorisk 
est une action ou une ornissLon co111mise au nom -
exclusive111en1 ou non -- « d'un but , d'un nhjectif ou 
d'une cause de narnre politique, religieuse au idcolo
gique ,, (la « disposition rdntivc ,rn mobile ,,i, pottai1 
atteinte pri111n facit aux droits reconnus aux al. 2n), VJ 
et d) de la Clwrre el que C"dle atteinte ne pouvail E:tre 
justificc au regard de !'article premi~r. lJ a done re.tran
che la disposition du par. 83.0]( I). Au proc~s, comme 
denx des infractions (uvoir eu !'intention de c,rnser 
une explosion aux c,lns,!yuences determinees sur l'or
dre d\111 grnupe 1erroriste et avoir eu en sa possession 
une substance explosive clans le hul de pcrmcrtrc t, un 
groupe terroriste de mettre aulrui en danger) exigeaiem 
lo preuve de la connaissance du ..:omplol d'attentat ii 
la bombe fomente par h celh1le du R.-U . urn: p~euve 
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counts which engage ss. 83.0J (providing or rnnking 
avaifable properly or services for terrorist purposesi. 
83.18 (participating in m contributing to the activity of 
a tc:rrorisl group). 83.19 (facilitating a terro1ist ac1ivity) 
,ind 83.21 (instructing people to carry out mi activity 
for a te rrorist group). The judge: senknced K 10 JO and 
a half years in a penitentiary, gave 110 credit for tims: 
served on the basis that that would he incompatible with 
a denunciatory sentence, and set parole eligihilily at 5 
years to ret1ect the absence of any evicknce of remorse. 
willingness to 1m1ke amends or commitrnent to future 
compliance with Canada's laws and valut's. The Court 
of Appeal held that th<=" motive clause \vas not uncc1n
slitutional and should 1101 have been severed, but dis
missed the com:iction appeal. applying ihe curative 
pl'o-Viso ins. 686(])(/J)(iii) of the Cri111i110/ Code. It dis
missed K's appeal from the sentences, but allowed the 
Cruv,m's cross-appeal and suhstitutecl a sentence of life 
imprisonment on the conviction for building a cklona
tor lo cause a deadly explosion. E111phnsizing 1he seri
ousness of the conduct. it substituted a total of 24 years 
of consecutive- sentences for the remaining counts, to 
be served concurrently with the life sentence, and set 
parole eligibility at JO years inslead of 5. 

He/rf: The appenl should be dismissed. 

Co11stit11rio11ality of the Provisions 

K challenges the co1istitu1ionality of the legislation 
on 1he ground that the motive clause would produce a 
chilling effect on 1he expression of beliefs and opinions 
and thus violates s. 2 of the C!wner. In their companion 
appeals (Sriskondnrqjah v. United Stntes <!l Americu, 
2012 SCC 70, (20121 3 S.C.R. 609), Sand N also claim 
that the Iegislacion·s purpose violmes s. 2 of the Charter. 
They also challenge the constitutionality of s. 83.18 for 
overb1eadth, under s. 7 of the Chortl!r. For convenience. 
all these constitutional claims are considered in tl1is 
appeal. 

Section 83.18 does not violate s. 7 of the Charter. 
A purposive interpretation of the actus reus and meus 
rea requirements ors. 83. 18 exc1L1des convictions (i) for 
innocent or socially useful conduct that is undertaken 
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qnc le rninisterc public n·a pas l°aite hors de tout dmnc 
raisonnable. le _iuge a d0cla,0 K coupable d'infracti,)Ils 
inc:luscs n,niBs graves lavoi,· tnwaille ii la conception 
cl'un dctonatcur cl avoir cu en sa pnsscssion une suh
st:111cc explosive) 11 a par ai lkurs decl an'. K coupahle de 
cinq chers yui ron1 intcrvenir lcs arr. 83.03 tfournir ou 
rcmlre dispunibles Jes biens ou des services 11 des fins 
tc,-rnristes), 83. IS (participer 11 u11e activite cl'un groupc 
terro risk ou y contribuerl, 83.19 (facililer unc activiti:: 
k1-r01iste) et S3.21 (charger 1me personne de se livrer} 
une activite po11 J' 1rn gmupe terroriste). Tl a condamn6 
K i1 10 ans cl demi crcmprisonncrncn1 sans relrnnehcr Ju 
durfr dc la dclt.'11tion avant proces al'in de ne. pas contre
venir au principe de l'exernplaritc de la peinc, et il a 
fixe 11 .'i am: la periode d'inadmissibilitc i\ la liberation 
condi1ionnelle vu L1bsence d"6lemcnt de prcuvc sclon 
lcquel L1ppclan1 avail des rernords, desirait s'arnen
der ou s·engageait i1 respecter desL)rrnais ks lois ct Jes 
valeurs carmdienncs. I.a Cour d'appcl a statue que la 
disposition rcbtive au mobile est constitutionne!Je et 
qu·c11e n'aurait p:1s ctn etre retranchee, mais ellt: a rejete 
l'appcl forme par K contre sa declaration de culpahi
lite, en application de la disposition reparntrice du Cod,, 
crimi11d, le sous-Ell. 686(1)/,)(iii). Elle a rejcte rappel 
i1 l'encontre des peines iu1e1jcte par K, mais nccueilli 
l'appel incident du ministerc public et substitue l'em
prisonncrncnt ii pt'rpernite a la peine infligee pour ]a 
fabrication d'un dctonatem en vue de causer une explo
siw1 mcurtri2re. Smilignant la gravite des actcs, elk a 
inflige pour Jes aulre, chefs des peines conscicmives 
1otnlisant 24 ans d·ernprisonnement devant etre purg~es 
concurre111111en1 avec J'emprisonnement a vie et elk a 
fixc ii 10 ans plL1t6i qu'it 5 la periode d'inadlllissihil ite a 
la I ibe.ration conditionnclle. 

Anh : Le pourvoi est rejete. 

Cn111·tin11io11110/i1<-' des dispvsi1io11s 

K conteste la con~litutionnalit6 de la Joi au motif 
que la disposition relative au mobile a un cffot parnly
sanc sur !'expression des croyances et des opinions et 
va de ce fail ii l'encontre de !"art. :2 de la Charte. Dans 
!curs pourvois crnrnexes (Srisk<111dar1Ljah c. E1ats-U11is 
d'Amlrique, 201'.2 CSC 70, ['.Wl2] 3 R.C.S. 609). S <="IN 
pretendent egalement gue l"objectif de la loi est contra ire 
a !'art . 2 de la Chane. Its alleguent egakment l'incons
titutionnalitc de I'm!. 83 JS au llloti f quc sa portee est 
t.'Xcessive contrairement it l'art. 7 de la Cha rte. Par souci 
d'ordre pratique. loutes Jes allegations d'i1ic,onstitution
nalile so111 analysecs dans le present pourvoi. 

L'aniclc 8-1.18 ne porte pas atteinte :1u clroit ga1:rnti 
ii. Lut. 7 Lk la Charle. Suivant m1c inlerpretation 
telfolugiyue de l'oc111s reus et de la me11s rt:a 
cxig0s h L1r1. 83.JS, il ne peut y avoi r d.idaraiion ck 
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absent any inknl to enhance the abilities of a terror
ist group lo fociEtate or carry out a terrorist activity, 
and (ii) for conduc:i that a reasonable person would nm 
vii:w as capable or nrnterially enhancing the abilitie,; 
of a rarorist group 10 facilitate or carry out a terrorist 
activity. The, lcgiti111ale pui'pose of'the Terrorism section 
of the Criminal Code is to provide means by which rer
rnrism m:iy be prosecuted and prevented. This purpose 
comnuuH.ls a high 111em rea threshold. To convict under 
s. 83.18. a judge must be s~tisfied beyond a J"easonablc 
Junbl thm the" accused speci t"ically intended To enhance 
the ahil ity of a terrorist group to facilitate or carry out 
a terrorist activity. There mt1y be direct evidence of tbis 
imentil>n. Or the intention may be inferred from evi
dence of the knowledge of the"accused and the nat11Je 
of hi, adions. The use of the words ••for the purpose of" 
in s. 83. 18 requires a subjective purpose of enhancing 
!ht ability of a terrorist i;.niup to facilitate or carry out a 
lerrorisr activity. Tl1e accust'd must specifically intend 
his actions to h:w.:: th Ls g.::ncral effect. Further, the ac/us 
rt'IIS of s. 83.18 does nol capture conduct that discloses, 
UL most, a negligibk risk of enhancing the abilities of a 
terrorist group lo facilitate or carry out a terrorisl activ
ity. The scope of the provision excludes conduct that a 
reasonable person would not view iis capable of materi
ally enhancing the abilities ofa terrorist group to focili
late or carry out a terrmis1 acti,•ity, The' dctcrmimnion 
of whether a reasonnble person would view c.;onducl as 
cnpahk of materially enhancing the abilities of a ter
rorist group to facilitate or carry out a terrorist activ
ity hinges on the nature of the conduct and the relevanr 
c:ircumstances. When tl1e tailored reach of s. 83.18 is 
weigl1ed against the objective of the law, it cannot be 
said that the selected means are hroader than nccessrtry 
or that the impact of the section is disproportionah:. 

The purpose of the law does not infringe free
dom of e.~pression. While the activities ta1·getcd by 
the Terrorism section of tl1e Cri1i1i11nl Code an~ in a 
sense ex.pressive activities. most oi the conduet caught 
by lhe provisions concerns acts or threats of vioknce. 
Threats of violence. like a els of violence, are excluded 
from the scope of the s 2(/J) guarantee. ?v1oreover. 
the particular nature of the conduct enumerated in 
s. 83.()11 J)(/J)(ii)(A'l, (13). (CJ and (D) justifies treating 
counselling, c:onspiracy or being an accessory after the 
!'acl Ill that conduct as being intimately connected to 
vi0lencc - and to the danger lo C:madian society th;:it 
such violence represents. As s11ch. the conduct falls out
side the protection of s. 2(/JJ of the Ch(lrter. However, 
it LS not necessary to t.lecidc whether cout1selling. con
spiracy or being an accessory after the fact fall outside 

culpabilite (i) pour un acte innol'elll ou sociakmcnt 
utile accompli sans intention d'accro1tre la capa,·ite 
d'tm groupe t.erroriste Jc sc livrcr :i une activile 
tterroriste ou de la faciliter, ni Iii) pour un :1cte qu·une 
personne raisonn,1ble nc tiendrait pes pour susceptible 
d'accroitre sensiblcmcnt ceLte capacit~. Loh.jet legiti me 
des dispositions sur le lerro1·is111e du Corle cri111i11e/ est 
d'offrir des movens de prcwnir Jes acres de tcrrorisme 
el dt punir le~1rs auteurs. Etant donne eel ,)hjet, la 
perpetration de !'infraction exige un degre elevo:\ de 
mens rea. Avant de declarer tlJH' pcrsonne coup(1ble 
de !"infraction prevue /1 ]'art. 83.JS, le juge doil etre 
convaincu hors de tout doutc r:ii:sonnable que ]'accuse 
avait ]'intention specifique ct·accro1tre la capacite d'un 
group.::: terroriste de se livrer ~ uni:! activite te1·roriste 
ou de la faciliter. L'intcntion se dernomre par prc,uve 
direcle ou s'infeie de la ;xeuve de ce que savait \'accuse 
cl de la nature de ses actes. L'emploi des mots << dans 
le but ,, it l"art. 83.18 exig:e d'dablir une intention 
subjective d'accroitre la cap;1citc c!'un groupe tern1!'iste 
de se livrer a une activite terroriste 1)11 de la facilitcr. II 
faut prouver qt1e l'accuse entcndait prfrisement que ses 
actes aient un tel effet general. De plus, k comportement 
qui presente au pins un risque negligeabk cl'accroitre 
la capacite d'un groupe terroriste de se livrer a une 
adivile lerroriste ou de la facil iter ne cort"espond 
pas a l'actlls re11s de l'infrnctio11 prevue ~ l'art. 83. 18. 
La portee de la disposition cxclut le cornportement 
qui, pom une personne raisonnahk, ne serait pas 
susceptible d'accroitre sensibkmenl la capacitc: u·un 
groupe terrorisle de se livrer it Utk ac1ivit0 terroriste 
ou de la faciliter. L'issue d'une telle appreciation fondee 
sm roplique d'une personne raisonnahle depend de la 
narurc du cornporternent d des circonstances en cause. 
Lorsque J'on pond ere la portee ai nsi circonscrite de 
la disposition et J'objectif de celk-c-i, on ne peul pas 
conclure que le moyen retenu pnr le leg\slaieur a une 
port.Se excessive ou une incidence tlisp1oportionnee. 

L'objectif de b1 Joi ne porle pas atteinte a la liberte 
d'expression. Bien que [es actes vises par !es dispo
sitions stir le terrorismc du Cude crimi!le/ soient 1!11 

quelque sone des activites expressivi!s, la plupart des 
actes qui tombent sous le coup d~s disposi1ir,ns cnns1i-
1ttem des actes de violence ou des 111enal'es de violence. 
Comme l'acte de violence, la 111cmicc de violence ne 
beneficie pas de la garantie prevue a l'al 2/JJ. Qui plus 
est, J,, nmure particulit',re des actes .:\mime.res aux div. 
83.01(1)/J)(ii)(AJ. (B). (C) et (DJ justific (lll'-' 1·011 tienne 
l'encouragement ii la perpetration, le complot llll In 
complicite apres le fait pour des actes etroitement lies 
~ la violence ainsi gu'au danger que presente cette vio
lence pour 13. societe canadienne. de sone qu ';rncun 
n'est protege par J'al. 2/J) de la Chor1e. Cependanl, 
point n'c-5t hesoin de decider de mnnicre .s'.enerale si 
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the s. 2(/;J guaranke as a gcm:ral matter. Read as a 
whole nnd purposively, s. SJ.Dl(l)(b)(ii)(E), \,hich is 
directed to acts that intentionally interkrc wilh essen
tial infrastructure without which lifr may be seriously 
disrupted and public health threatened. is also c(lnfineu 
to the realm oJ ac-ts mid threats o( violence. However. 
it cannot be ruled out thats. 8J.0J(l)(/;}(ii)IE) might i11 
some l'uture case be found to capture p1otectcd activity. 
In such a case. the issue would be wh1ether the incursion 
on free expression is justified under,. I of the Charier. 

In this case. ii is impossible to infer, without evi
dence, that the motive clause (s. XJ.llll J)(/>J(i)(A)) 
will have a chilling effect on the exercise oi s. 2 free
doms. The impugned provision is clearly drnt·1cd in a 
manner respectful or diversity, as it allows for the non
violent expression of political, religious or ideological 
views (s. 83.01(1.1)). 

Applicn1io11 (!/ rile ProVisio11s in This Ap/>1'(1/ 11!1d 
Se11te11ci11g 

The re-insertion of the motive clause by the Court or 
Appeal did not make K's trial and convictions unfair. 
The tri:11 judge made a specific finding thJt the 11101ive 
component of thc definition of terrorist activity had 
been proved beyond a reason.ible doubt, which sufficc:s 
to fully support the motive requirement of the conYic
tions. Also, the evidence of motive, :rnd K"s knowledge 
that the mo.live was shared by him and the terrorist cell. 
was overwhelming and esse1itially undisputed. There is 
no air of reality to K's statement that he could have, 
or would have, testified to raise a reasonable doubt on 
moti,·e, had the clause not been strnck. In esst"nCt\ no 
prejuuicc flowed from the re-insertion of an essentinl 
element of the offence on appeal. 

The uncontradicted t'Vidence hefore the trial judge 
established beyond a reasonable doubt that K's con
duct did not fall within the armed conflict exception in 
s. SJ.0l(]J in finl', wl1 kh provides that terrnrisl acLivity 
does not include ~1cts or omissions committed during 
an armed conflict in accordance wil h international law. 
The Crown bears the bL1rden of proving bey(111d a rea
sonable Joubt that the m:ts :11Jegcd against an accused 
foll within the definition of te, rorist activity, and any 
reasonable doubl must be resolved in the accused's 
favour. However, since the armed conflict exception 
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rcncourngc1111ent a J,1 peq1etratio11, le cnmplot ou la 
cornplicite npr~s k fail sont vises par l'inapplicalion 
du drnit il la lihertc garunti pal' fol. "!./J) Lk la Charre. 
lnterpr6tee glubalernent ct t.:lcologiqucmcnt, la div 
83 .01( 1)/i)(ii)(E), qui a d«ns ,a mire la pcrsonne qui per
turbe intentionndlernent des infrnsLrucu1 res indispen
sables et sans lesqudks la vie peut etre grave1nent bou
leversee et la s:111te publique menacfr, nc vi,e die ,lllssi 
que !cs actes de violen<:e et les men«ces de violence . 
On nc peut toutdois pas .::xclurc la possibilitc que, dnns 
une arfoire ulterit"ure. 011 an ive a la conclusion que l.:t 
div. 83.0J(lJb)(ii)(E) ,·eprimc um:, .icrivite protcgec. II 
s·agira alors de dett:nniner si In re,trietion de la lih.erte 
d'expression est justifi.Se suiv,un J'anicle premier de la 
Chorte. 

En J'espece, sans elements de preuve. il est impos
sible d'inferer que la disposition relative au mobile (la 
div. 83.01(1)/;)(i)(A)) a un effet paralysant sur J'exercicc 
des liberres garnnties a !'art. 2. Le libelle de la di~po
sition conlestee respecte dairemem la diversite en ce 
qu'il permet !'expression pa<.:ifiquo d'opinions de nature 
politiqLte. rdigieusc ou ideo]ogique (par. 83.01(1.1)). 

Appficmio11 des rlisposition1 en /'e1pece el dcter111i11a-
1io11 de la peine 

Le retablissement par la Colll' d'appd de la dispo
sition relative all mobile n'a pas re11du inequitat-.Jt's le 
proces de K et le~ d~<.:lnrations de culpabilite dont i I a 
fa it J'objet. Le juge du prnces conclut precisemcnt quc 
le volet de la definition d'activiti terrnriste qui corres
pond mi mobile est prom·e hors de tout doute raisonna
ble, ce yui etaye suffisammcnt eel element des infrac
tions pour lesquelles il y a declaration de culpabilitc, 
Qui plus est, la preuve du mobile et du fa.it que K savait 
que ks membres de I« celll1k terroriste cl Jui pana
geaient Ct! mobile ctair accablante et non contestee pour 
l'essentiel. L'affirmalion Uc! K selon laquellc il aurnit 
temoig,nc - 0\1 ii m,rail pule faire-~ afin de soulever 
un dollte raisonnable quant au mobile si la disposition 
n·avait pas cte inv:1lidee n'a pns de vrnisemhlance. En 
somme. le retablissemem en appel d'un element essen
ticl de !'infraction n'acause aucun prejudice en l'espece. 

La preuve non contredite dont dispos«it le jug.e du 
proces etablit hors de tout doute raisonnable l'inappli
cation i1 K de rexception du conflit arrne prevue i11fi11e 
la definition d\, activite terroriste ,, au par. 83.01( I), 
qui dispose quc ractivitc terroriste ne s'entend pas de 
l';iction 011 de !'omission co111misc au cours d'un con flit 
arme et conforme mi dl'oit imernational. II incomht! au 
ministerc public d,~ prouvcr hors de tout doute rais(m
nahle que le, actcs reproch~s :1 l'nccuse cnrrt"spondcnt 
it la definition d'activite terrorisk. et tout doule rai
so1111ahk joue en fovcu1· Jc J'accuse. Toutcl'ois, com me 
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t\111c1ions as a tlt:fence. the accused must raise it and 
make a prima fnciP case that it applies . Here K could 
not do so. ,is there was no evidential foundaci,,n to sup
port its applicability. The trial judge expressly found 
1hat K knew that the terrorist group·s activities extended 
beyond the armed cont"lict in Afghanistan and rlrnt he 
support,~d rhe terrorist objectives, and the evidence is 
overwhelmingly c6ntr:\ry to the proposition that K's 
acts were part of an armed c.onflicr governed by inter
national law. There is no air of real ily to the suggestion 
that K believed that the group inknded w act in compli
ance with iillernational low, orthnt he cared ifit did . 

There is no me1it lO K's submission, that lhe convic
tions are unrcasonabk. However, the trial judge made 
critical errors in sentencing. He effectively devalu,~d 
the seriousness of the appellant's conduct in a way that 
was inconsistent with the evidence, and failed to give 
adequate weigh! to the ongoing danger K posed to soci
ety. While the weight to be given to rehabilitation in 
a given case is best left to the reasoned discretion of 
trial judges on a cn,e-hy-case basis, here rile absence of 
evidence on rehubi l i'tlltion prns1x:cts justirie d a sti ffrr 
sentence than oth o?f \\'.1se might have been appn.1pria1 6. 
Finaily, the heightened gi'avity of the terroriw1 offences 
at issue in this c<1se was sufficient to justify imposition 
of consecutive sentences running over 20 years, 1vithout 
violating the totality principle . The gene1 al principle, 
of sentencing, including the totality principle, apply to 
terrorism offences. 
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The judgment of the Court was delive.red by 

THE CHIEF .TllSTIC'E -

I. Introduction 

[I] The appellant, Mohammad :tvlomin Khawaja, 
was convicted of five offences under Part IL I of Lhe 
Criminal Code, R.S.C. 1985, c. C-46, the Terrorism 
section. He faces a life sentence and a concur
rent sentence of 24 years of imprisonment, wi[h a 
\0-year period of parole ineligibility. He appeals 
on a variety of grounds, which may be sumrnarized 
as fol lows: (1) that the provisions in Pare II. I of the 
Criminal Code under 1.vllich he was convicted vio
late the Ci11wdia11 Charter of Rights and Freedoms 
and are llnconstitutional; (2) that the provisions 
were misapplied or misincerpreted. resulting in an 

culpabilite inscrites par le juge Rutherford (2008). 
238 C.C.C. (Jd) l 14, [2008] OJ. No. 4244 (QU, 
2008 CarsweJIOnl 6364, et qui a modifie les 
peines infligecs par le juge Rutherford (2009), 248 
C.C.C. (3d) 2::n. [2009] O.J. No. 4279 (QL). 2009 
CarsweJIOnt 6322. Pourvoi rejete. 

Lawrence Greenspan et Eric Granger. pour l'ap
pelo.nt. 

Croft lvlichaelson el Jan Bell. pour l"'inti rnee . 

A.Jichae/ Bernstein. pour l'intervemmt le procu
reur general de J'Ontario. 

Yan Paq11elfe et Lo11is-Philippe Lampron, pour 
l"intcrvenant le Groupe d'etude en droics et libertes 
<le la Faculte de clroit de l'Univcrsite Laval. 

Anif K. Kapoor et Lindsay L. Daviw1, pour l'in
terven:rnte J'Associution canadie11ne des libcrtes 
civiles. 

Kent Roach et ll-1ichael Fe11rick, pour l'inter
venante ]"Association des lihertes civiles de la 
Colombie-Britannique. 

Version fran(;aise du jugement de la Cour rendu 
par 

L\ JUGE EN CHEF -

I. Introducrion 

ll] L"::1ppelant. Mohammad Momin Khawuja, 
a ete declare coupable de cinq infractions sons le 
regime de la panie lI. l du Code cri111inel, L.R.C. 
1985, ch. C-46 (Jes dispositions sur le tern)
rismc) (« Loi »). II a ~te condamne u l'emprison
nement a perpetuite et, conrnrremment. ii. 24 uns 
J'ernprisonnement sans possibilite de liberation 
conditionnelle avant IO ans. II se pourvoit devant la 
Cour en invo4uant clifferents moyens qni peuvent 
etre resumes comme suit : (I) Jes dispositions de 
Ju panie Il.l du Code crimi,wl en npplication des
quelles il a ete declan~ coupo.ble vont ii l'encontre 
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unfair Lrial ur an unreasonable verdict: and (3) that 
the Ontario Court of Appeul erred in imposing his 
sentence. 

[2] For the reasons thul follow. I would reject 
e:ich of the contentions of the appellant. The isslies 
in this appeal O\'erlap with some of the issues in 
the companion appeals of Srisbnclar½iah and 
Naclar::ijah (Sriskandarnjah v. United States of 
A111erico, 2012 SCC 70, [2012] 3 S.C.R. 609). For 
convenience. I wiJI consider all the constitutional 
issues in these reasons. 

n. The Evidence 

[3] The facts linderlying the offences were 
l:irgely undisputed. Voluminous email correspond
ence attested in graphic detail to the appellant's 
ideological commitment to violent "jihad" and to 
his acts in Canada and elsewhere to further jihad
inspired terrorist activities. 

[4] While living with his siblings in Canada, 
the appellant became obsessed with Osama Bin 
Laden and his cause. The appellant beg:in commu
nicating with other people committed to violence 
in the name of Islam. some of whom he referred 
to as "the bros··. He entered into covert email cor
respondence with Junaid Bahar, an American of 
Pakistani descent who eventually pied guilty in 
New York City to five counts of providing material 
support or resources to Al Qaeda. He also conunu
nicated exL<c":nsively \.virh Ornar Kbyam, the leader 
of a terrorist cell based in London, England, who 
was convict.eel along \Vith several co-conspirators 
of a plot to bomb targets in the U.K. and elsewhere 
in Europe. 

[5] The appellant repeatedly offered Khyam 
and Bahar support. He gave Khyam money for an 
explosives operation in the United Kingdom or 
elsewhere in Europe. He gave Babar cash, supplies 
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de la C/wril' ctmadiP1me des droi1s et libntes el 
sont inconsti1utionne1Jes: (2) elks ont ete mal appli
quees ou ma! interpretees, ce qui a clonne lieu a 
Lill proccs inequitable OU a lll1 verdict Jerais11nna
hle: (.1) la Cour J'uppel de !"Ontario a rnrnrnis une 
erreur clans la detenninal ion de Ju peine. 

[2] Pour !cs motifs qui suivent. je '.,uis cl'avis de 
rejeler chacune Jes pn~lentions de J"appelant. Les 
questions en litige dans la presente affaire recou
pem ceJles des pourvois co111wws Sriskandarajah 
et Nadarajah (Sriskandarajah c. Etals-Unis d'Ame
rique, 2012 CSC 70, [2012] 3 R.C.S. 609). Parso11ci 
pratiquc, _j'examine ci-aprcs 1outcs fos questions 
constitutionnel les que soulevent ces affoires. 

IL L:i preuve 

[3] Les fairs corresponclant aux infractions 
ne sont pas contestes pour l'essc111icl. Une volu
rnineuse corresponclance electronique atteste sans 
equivoyue l'adhesion ideologique de \":.1ppe!ant au 
« jihad » anne. et aux activites 111enees en son nom 
au Canada et ailJeurs dans le mondc afin de pro
monvoir le terrorisllle '-!'inspiration jihadiste. 

[_4] L'appelant vi\'ait au Canada avec ses l're1 es 
el sa sc:eur lorsqu"il est clevcnu obsede par Oussama 
ben Laden ct ses precep1es. I1 ::i commence ii com
muniqt1er avec ct·autres partisans de la violence 
excrcee au nom de rislam. II appelail certnins de 
scs interlocrneurs ses ,_, freres ». 11 a correspondu 
clanclestinement par courriel avcc Jnnaid Bubar. 
un Americ:1in de descendance pakislanaise qui a 
reconnu par la suite a New York. sa culpabilite a 
cinq chefs ct·accusmion d'appui materiel ou finan
cier • Al-Qa1da. II a egalemenl eu une conespon
dance soutenue avec le dirigeant d'une ce!Jule 
terroriste basee ?t Londres. au Royanme-Uni (le 
,, R.-U. »). Omar Khyam. Ce dernicr el d"uutres 
personnes ont ete declares coupables de complot en 
vue Jc commeltre des altentats ii la bombe au R.-U. 
et ailleurs en Et1ropc. 

LS] L'appelant a maintes fois often son aide a 
Khyam et a Bahar. 11 a verse de !'argent a Khyam 
pour financer un attentut b. la bombe au R.-U. on 
::iillcurs en Europe. II .1 remis ii Dab::ir de !"argent 
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and SHvI cards so that Bahar could •~ontact Khyam 
when transporting detonators to Europe. He pro
vided l'unJs to support Babar, Khyam am! "rile 
bros" in their jihadist efforts. He designed a remote 
arming device for explosives that he rel'.:rrcd to as 
the .. hifidigimonsler'·, and ot'tered to smuggle it 
into the lJ.K. and train the U.K. cell on its 11se. He 
recruited a woman in Ottawa lo focilirate transfers 
of money. He nlso offered to procure night goggles 
for use by the group. 

[6] The appdlant travelled to Pakistan :tione 
and with Khyam. and attended Babar's small 
arms training camp. He made Iris parents' lmme 
in Pakis1an available to the ··hros". He wggestcd 
members of the U.K. group travel to Canada for 
weapons tr.:iining. He also proposed to Khyam via 
trnail that a supporter of the Khyam group be sent 
to Israel on a suicide mission. 

[71 On March 29. 2004, lhe RCMP :irrcskd 
the appellant and searched his house in Orleans. 
Ottawa. They seized 1he "hifidigimonster .. , elec
tronic components and device~. parts suitable for 
constructing more remote arming devices. docu
ments corroborating rhe assembly process for the 
device, instructional Iiteratme and tools, rnilit.:iry 
calibre rifles:and ammuni1ion, other weapons, hard 
drives, S10,300 in one-hundred dollar bills, mili
tary books and jihad-rclmed books. No hhsting 
caps, other detonators or explosives components 
wen: discovered. 

II l. .l ud idul Hi tory 

[8] By direct indictmem, the appellam wns 
charged \Vith seven offences nnder the Terrorism 
section of the Criminal Code. The appellant brought 
a preliminary constirntional motion (allowed in 
part) and a motion ti.1r a directed verdict of acquit
tal (dismissed). He elected to he tried by jndge 

liqnide. du materiel et des canes SIM clevant per
rnettre ::i Rabar de communiquer avec Khyam pen
dant le transport de detonateur~ vers !'Europe. II a 
en outre fourni des fonds pour appuyer Jes ac, ivites 
jihaclistes de 13abar. de Khyam et de scs ,, freres ». 

11 a coni;n 1111 detonatenr n distance qu"il a nomme 
le « hifidigimonster ». puis a offert de le faire 
entrer clandestinement :rn R.-U. et ct·en apprendre 
le manicment aux membres tie la cellnle britanni
que. II a recmte une femme ii Ottawa pour foci liter 
Jes trnnsferts de fonds. II .:i egnlemenl offert de se 
procurer t1es Junettes de vision nocturne dont ponr
raient se servir !es membres du groupe. 

[6] L'appelant s'est rendu au Pakistan, it l'occa
sion seul. parlbis avec Khyarn , et ii a p.:irticipe a 
un camp c\'emratnement au maniemeni d'armes 
lcgeres organise par Bahar. ll a mis ii la disposi
tion de ses << freres » la residence de ses parents au 
Pakistan. II u propose que Jes membrcs de la cellule 
du R .-U. se rcndcnt au Canada a fin de s'y entra1ner 
au maniement d'armes. Dans un couniel. il a anssi 
propose ii Khyam de confier a 1111 partisan de sa 
cc.llule une mission suicide en [srai!I. 

[7] Le 29 mars 2004, la GRC a arrete l'::tppe
lant el soumis a une perquisi1ion s:1 maison sirnee 
ii Ottawa, dans le sectenr Orleans. Elle a saisi le 
<< hifidigimonster », des composanls et dispositifs 
electroniques. des pieces permettani de fabriquer 
d'autres detonaceurs a distance, des docnrnents 
expliyu.:inl le processus d'assemblttge du disposi
tif, dn materiel d'inslruction, des armes, y compris 
des fusils et des muniti.ons de calibre 111ilitaire, des 
disques durs, la somme de JO :WO $ en billets de 
ceill dollars. des livres snr l'armec ct sur le jihad. 
Nulle capsule dewnante ou mnre forme de detona
teur, ni ancun composant explosif n·ont ete decou
verts. 

Ill. L'hi ·toriq ue judic i.l irc 

[8] Par voie de misc en accusation directe, sept 
accusations ont ete ponees contre J'appelant en 
application des dispositions snr le tenorisme du 
Code crimi11el. L'appelant a preseme une requete 
preliminaire de narnre constirntionnelle (accueillie 
en p.:irtie) et nne requete soil icit,lllt un vc:rdict i mposc 
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::done. and wus conv ictcd Cln five counts and found 
guilty of two included offences. 

A. Tiu! Pre-trial Charter Clwllrnge (2006). 214 
C. C. C. (.M) 399 

[9] Prior· to trial. the appellant songl1t a ckc
luration thut several terrorism provisions of the 
Criminal Code (ss. 83.01(1), 83.03(a), S:US, 
83.18(1), 8J.18(3)(a), 83.19, 8.1.2 and 83.21(1)) are 
unconstitutional. The motion jmlge found that Lhe 
impugned provisions ::ire neither unconstitutionally 
vague nor overbroad. 

[IO] However, the motion judge held that 
s. 83.0l(l)(b)(i)(A), which provides that a terrorist 
activity must be an act or omission committed in 
whole or in part ··tor a political, religious or ideo
logical purpose, objective or cause., was a prima 
foci<' infringement of s. 2(a), (b) and (d) of the 
Charter. He found that the effect of this ··motive 
clause·· would be '"to focus investigative and pros
ecntorial scrutiny on lhe political, religious and 
ideological beliefs, opinions and expressions of 
persons and groups", which in turn would produce 
a chilJing effect on the expression of beliefs and 
opinions (para. 58). He fr,und that the infringement 
could not be justified under s. l and accordingly 
severed the motive clause from s. 83.01(1). 

B. The Trial (2008), 238 C.C.C. (3d) J 14 

[ 11] The trial proceeded on the basis that the 
motive clause was severed from the legislation. 
The trial judge found the appellani guilly of seven 
offences. 

[12] The trial judge held that lhe first two 
counts (wanting to cause an explosion with speci
fied consequences a1 the behest oJ a terrorist gro11p 
and possessing an explosive substance with the 
intent of enabling a terrorist group to end,rnger 
others) required knowledge of the U.K. gronp·s 
bomb plot, which the Crown failed to establish 
beyond a reasonable doubt. Since defence counsel 
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cL1cq11itLeme111 (rejetee). Apr0s ::rvoir opie ponr l111 

proces clcvam juge sen], ii :.i ete declare coupable de 
cinq accus:itions et de dcux infrac1ions incluses. 

A. La co11/e.1/111io11 co111·ti111tio111iellf' 11reaiahlP 
(2006), 21.:f. C.C.C. (.-Id) 399 

[9] Avant son proces, r:.ippelall\ a denw.nde :lll 

tribun:.il de declarer inconsl it ution nelles certai
nes des dispositions du Code crimin<'l portant snr 
le terrnrisme (par. 83.01 ( 1 ), al. 83.03u). art. 83. J 8, 
par. 83.18(1), al. 83.18(3)a), art. 83.19, art. 83.2 el 
par. 83.21 (1 )). Le juge des requetes a conclu quc ces 
disposilions n·etaient pas inconstitutionnelles pour 
cause crimprecision ou de portt\e excessive. 

[10] Toutefois. ii a cstime que la div. 
83.0l(l)b)(i)(A), qui prevoit qu'une activite ter
roriste est une :.iction uu omission commise au 
nom - exclusivemen1 ou non - « d'un but, d"un 
objecti r ou tl°lrne cause de 11:.iturc politigue, reli
gieuse 011 ideologique ». portail atteinte 1n-i11ia 

}1,cie aux droits reconnus aux al. 2a), b) et d) de Ju 
Chorte. A son avis. celle ,, disposition relative au 
mobile» [TRADCCTION] ,, fait porter J'enquete poli
ciere et !'examen dn poursuivant sm Jes croyances, 
Jes opinions et Jes iclees exprirnces par des pcrson
ncs ou des gronpes >>, ce qui a 1111 effei paralysanl 
sur !'expression des croyances ct des opinions !_par. 
58). II conclut que fotteinte ne pent elre justifiee an 
regard de !'article premier ct re tranche done la dis
position relative au mobile du par. 8.1.0JO). 

B. Le JHOCt'S (2008), 238 c.c.c. (3d) J 14 

[I I] Au proces, le _juge a tcnu pour acquis gue la 
disposition relative au moh.ilc etaiL retr:rnchce de la 
Loi, puis ii :.i declare l'appelunt coupable de sept 
infractions. 

[12] I.e juge du proces conclut quc la culpabilite 
aux cleux premiers chefs (avoir cu !'intention cle 
causer 1mc explosion :iux consequences deterrni
nees sur l"ordre crun gnmpe terroriste ct avoir cu en 
sa possession une substance explosive dans le but 
de permetlre ii un groupe terrnriste de mcllre antrui 
en danger) cxigc la prcuve de la connaissance du 
complot d"allenlat u la bombe fo111c11Le par la cellule 

., 
,-· 
r ) 
r~ 

AGC0608 



566 R. l'. KHAWAJA Thi' Chit'_f'Jusrii·e [2012) 3 S.C.R. 

had admitted that there was evidence of lesser 
included offences. the trial judge found the appel
lant guilty of working on rhe llevelopmcnt of a 
dewnaror comrary to s. 81 ( l)({/J of the Crimi1111l 
Code and keeping an explosive substance contrary 
to s. Sl(l)(d). He conditionally stayed proceedings 
nn the latter count, under the Kie11apple princi
ple (Kienapple 1·. I/re Q11ecn, (1975] l S.C.R. 729). 
He held that the remaining five counts were not 
restricted by a requirement lhat the appellant know 
the U.K. group was planning a homb plot. His find
ings wirh respect to cnd1 count can be summarized 
as frillows: 

Count .3: The appellant participated in u terrorist 
group by tuking weapons training al the camp in 
northern Pakistan for the p11111use of enhancing the 
ability of a terrorist group to facilitate or carry out 
u terrorist activity; 

Cou111 4: The appellunt ckccived a young woman 
into acting as a conduit w pass funds for the pur
pose of enhancing the ability of the Khyam group 
to facilitate or carry olll a terrorist activity; 

Count 5: The uppellant made his parents- residence 
in Pakistan available for the use of the Khyum 
group i;i pursuit of a common objective of violent 
jihad, thereby making property available for the 
purpose of faciliw,ing a terrorist activity or for tht! 
benefit. of a terrorist group; 

Count 6: Everything the appellunt did in reiation to 
developing the remote detonator ,kvice amonnted 
to participating in m contributing w the activity of 
a terrorist group for tlw purpose of enhancing the 
group's ability to carry nut a terrorist activity; and 

Coum 7: The appellant knowingly facilitated 
terrorism by. i111n alio, transponing money, a 

dn R.-U .. nne preuve que le rni n istere p11blic n·a pus 
frtite hors de tout dome raisounable. L'avocat cte IQ 

defense ayunt reconnu que deb elements etablis
saient la perpetration cl'infractions induses moins 
graves, sur le premier chef, le j uge declare J'appe
lam c:011pahle c1·avoir travuille a la conception <l ' trn 
detonateur conrrairement a l'al. 8l(l)a) du Code 
crimine/ et. sur le deuxi~me chef, ct·avoir eu en sa 
possession une suhst:mce explosive. contrairement 
a !'al. SJ (l)d). II suspend conditionnellement la 
pi·occclure relativeme11t u ce dernier chef en appl i
carion de rarret Kienapple c. La Reine. (1975] l 
R.C.S. 729. II conclut 4ue, pom les cinq autres 
chefs ct·accusation, la culpabilite ne depend pas de 
ce que J'appelunt savair ou non que la cellule hritun
nique planifiait un attenrnt a la bombe. Voici quel
les sont en resume ses conclusions pour chucun des 
amres chefs : 

Troisieme chef: L'uppdant a fait purtie ct·1m groupe 
terroriste en se rendant dans un camp d-entra1ne
ment sitne dans le nord du Pakistan pour y appren
dre le maniement des armes en vue d'nccrottre In 
cnpaeite cl'un groupe terroriste de se Jivrer a une 
activite terroriste m1 de la foci liter: 

Quatrieme chef: LuppelanL en recourunt u la ruse. 
o amene unc jeune femme a servir d ' intcrtm!diaire 
p·our le tran$·ren de fonds dans le but craccro'itre 
la capucite du groupe de Khyam de: se livrer it une 
activitc terroriste nu de la faciliter; 

Cinquieme chel': L'uppelant a mis la residence 
pnkisranaise de ses parcnrs a la disposition du 
groupe de Khyarn en vue de la poursuite d'un 
ob_iectif conumm. a savoir le jihad anne, rcndant 
ainsi des biens disponibJes aux fins de foci liter une 
activite terroriste 011 :rn benefice d'un groupe rer
roriste; 

Sixieme chef: Tous Jes ades de l'appdunt lies :i 
la mise an point d\111 dctonateur i1 distance ont 
emponc sa panicipution ou sa contribution u l'ucti
vite cl'nn groupe terrnriste duns le but cl'accr,)ltre 
la capacite de ce gronpe de se Jivrer n une activite 
terroriste: 

Septieme chel': L'uppdunt a sciemmenl foci lire le 
terrorisme, notamrneni en remcttnnl u Bubar de 
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medical kit. SIM cards and invisible in!;, pens 10 
Bahar; offering to acquire equipment: sugge~ling 
that Khyam and another group n1e1nher come to 
Canada for s!Jou1ing practice: offering <t course in 
electronics: suggesting that a third party be sent on 
a suicide miss ion to Israel: discussing putting his 
computer skills to work to assis1 .;the hrns·•. 

' 

[13] The trial judge found that the U.K. cell qual
ified as a terrorist group within the meaning of the 
Terrorism scciion of the Criminal Codi'. On the 
basis of judicial notice of facts aYailable. inter alia. 
from documents on the United Nations website, he 
hdd that the insurgents· conduct in Afghanistan 
is terrorist activity, because it results in death .ind 
destruction onct it is intemled to intimidate the 
Afghan populatioll and diminish support for the 
legitinmtc government. Consequently, hy prepar
ing for and supporting the insurgency against the 
coalition forces in Afghanistan. the U.K. cell was 
facilitating terrorist activity and qualified as a lt!r
rorist group. The trial judge held Lhat the appellant 
;;knew he was dealing with a group whose ohje.::ts 
and purposes included activity that meets the Code 
definition of rerrorist actiYity" (para. 131). 

[14) The trial judge refused lO apply tbe exception 
for armed conflict in the ddinition of "terrorist 
activity" ins. 83.01(1) inf111e. Pursuant to that suh
section, terrorist activity does not include acts or 
omissions committed during an armed conflict in 
accordance with internatiorrnl law. The trial judge 
found tllat neither the o.ppellant nor any member of 
the U.K. cell wo.s engaged in armed conflict. 

C. The Senlence (2009), 248 C.C.C. (3dj 233 

[15] The trial judge took into accoum the mirigat
ing personal circumstances raised by the appel l:rnL 
hll! noted that rhere was no information .wailable 
respecting his artilude or expected future hehav
iour. because he had refused to be imerviewed for a 
pre-sentence report. The trial judge held th:it whik 
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J'argenl. une l1\iussl! 1110::dicale. des canes SIM et 
des stylos a J'cncrc invisible. en uffrant de se prucu
rc:r dt1 materiel, en proposant quc Khyam ct 1111 antre 
mcrnbrc dn grourc s·ent ruincnt m1 rir uu Canada, en 
offranl un cmm, d't;kctroniquc, en proposam qu\111 
tiers sc voil confier nne mission suicide en Israel. 
en envisageo.nt la possihilitc de rncttn~ ses compe
tences en inforrn:.tliyue au sen·icl! de scs ,, [ri:re~ ». 

[1 ~] Le juge du proces conclut que la eel Jule bri
tannique constituait 11n gruupe rermriste uu sens 
des dispositions sur le terrorismc du Codi' crimi-
111'/. Apres avoir pris connaissance d'officc de don
nees tin~es entre autres de documerns disponibles 
sur le site Web des Nmion:; Unies. ii sto.tue que 
ractivite insurrectionnclle menee en Afghunistan 
constillle une activite tcrroriste puree qti'ellc scme 
la mort el la destruction et gu ·elle vise :i intimider 
la population afghane et a reduire rappui dontjouit 
le gouvcrnemem legiti111e. Des !ors, en appuyo.nt 
l'insurrl!ction cont1e Jes forces de la coalition en 
Afghan is tan et en se preparunl u y prend re part. 
la cellule britanniyue facilitait l'activite terroriste 
cl pouvail etre cunsidec:rfo co111rne un groupe lerro
riste. Le juge statue gue l'appel:.rnt [TRADUCTION] 

« su.vair qn'il avait affairc a un groupe dont la 
rai son d'etre englobait ractivite terroriste au sens 
des dispositions snr le terrorisme du Code crimi-
11Pl >> (par. 131). 

[14] Le juge du prnces refuse cl'appli4ner l"excep
Lio11 que p1evoit in fine la definition d·« activite tcr
rorisle » au par. 83.0J(l) a J'egard du conflit :mne. 
Suivunt celle disposition. l'activile terroriste ne 
s'entend pas de !'acte (action on omission) commis 
au coms d'un conflit arme et confonne au droit 
international. Le juge conclut qne ni rappclant ni 
aucun rncmbre de la cellu le britannique n'etaient 
engages dans tm conflit arme. 

C. Lo f!Pine /2009), 248 C.C.C. (3d) 233 

[ 15] Le juge clu proces prencl en compte reffot 
a1te1mant de la situation perst11111elle de l'appelanl, 
111ais ii souligne l'ahscncc de donnces sur J'attitude 
on le cnmportement ulterieur previsible <le l':.1ppe
la1ii qui resnlte de son refus d'etre interroge anx 
fins de J'etablissement d'un rapport presentenciel. 
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te1Torism sente11cing musl emphasize denunciation, 
delerrencc and protection of the puhlic. the poten
tial for rehahiiitation could not be overlooked. He 
refused to 01der a life sentence similar to those 
given to the cell mc:mhers in the U.K. because he 
was not persuaded that the appellant was a similar 
offender in similnr circumstances, as opposed 10 
just a willillg helper and supporter. 

[16] The irialjudge sentenced the appellant lo JO 
and a half years in a penitentiary. He gave no credit 
for lime served on the basis that that would he 
incompatible with a denunciatory sentence. He set 
parole ineligibility at 5 years to reflect the absence 
of any evidence of remorse, willingness to make 
amends or commitment to future compliance with 
Canada's laws and values. 

D. The Courl (!( Appeal. 2010 ONCi\ 862, 103 
O.R. (3d) 321 

[17] The Conn of Appeal dismissed the appel
lam's conviction appeal. However, the Court of 
Appeal ht'ld rhm the trial judge had erred in find
ing the motive clause unconstillllional. It stated that 
expressive acrivity that lllkes the form of violence 
is 1101 protected by s. 2(b) of the Charter, since vio
lence is destrnct ive of the very values that underlie 
the right rn freedom of expression. For the sa111e 
n::ason, threats of violence are not protecred by 
s. 2(hJ. Thus. the legislation limits a form of expres
sion that is d•~structive of the principles underlying 
freedom of expression and, consequently, cannot 
constitute an infringement of s. 2(b). l\forcover, tbe 
Coun of Appeal held that the trial judge's conclt1-
siun that the impugned provisions had a chilling 
effect was founded entirely on specul:.ltion, rather 
than on evidence 10 the L!ffect that members of the 
com1m111i1y actually felt constrained in the expres
siu11 of their he!iet's or opinions. 

II condut que. meme si pour determiner la peine 
infligee ii ]'auteur ct·un acte de terrmisme, il faut 
rnettre J'accem sur la denunciation. b dissuasion 
et la protection du public. la possibilite de la rein
sertion sociale doit etre consideree. Le juge refuse 
de condamner !'accuse u la peine dont ont ecope 
Jes membres de Ju cellule du R.-U. - l'emprison
nement a perpetuite -, car il n'cst pas convaincu 
gu'i! ya identite de delinguam:e et de circonstan
ces entre J'appelant et ces derniers. Il estime plutot 
gne l'appelant n·a ete gu'Lm partisan enthousinste 
et devoue. 

(16] Le juge du proces condamne l'appelant a 10 
ans ct demi d'emprisonnement, donl ii ne retranche 
pas la dmee de la de.renrion m'ant proces a fin cle ne 
pas contrevenir au principe de rexemplarite de la 
peine. II fixe ii. 5 ans la p6riode c1·inaclmissibilite a 
la liberation conditionnelle vu l'absence d'element 
de preuve selon lequel !'appelant a des remords, 
desire s·amencler ou s·engage a respecter desormais 
!es lois er Jes vnlenrs canadicnncs. 

D. La Cow· d'appel, 2010 ONCA R62. 103 
D.R. (3di 321 

l 17 j La Cour cfappd de l'Ornario rcjette l'ap
pel fonne par l'appel:mt contre sa declaration de 
cuJpabilite. Elle estime cependam gue Je juge du 
proces a tort de conclure ii. l'inconstitutio1malice de 
la disposition relative an mobile. Pour el le. J'acti
vite expressive qui revet une fonne de violence 
n'est pas protegee par l'al. 2b) de la Charte, car In 
violence sape Jes valeurs memcs qui sous-tendem 
Jc droit a la liberte ct·expression. Pour la meme 
raison, la rnenaz:e de violence ne beneficic pas non 
plus de la protecrion cons[illltinnnellc. Panant, la 
Loi restrcint une forme d'expression gu i sape Jes 
principes sous-jacents a la libtene d\~xpression et. 
par consequent. elk ne saurait porte1· alleime au 
droit garanti a J'al. 2h). En outre, la Cour d'appel 
statue gue la conclusion du juge du proces sur 
l'effet paralysant des disposilions cDntestees s'ap
puie entiei·ement sur des hypotheses plntot que sur 
quelque element etahlissant que des membres de 
la collcc1ivite se sentenl effcctivemem r.:streints 
Jans !"expression de kurs crnyances ou de leurs 
opinions. 
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[18] The Court of Appeal found. as had the trial 
judge, that the armed conflict exception did not 
apply tu the appellant"s conduci. There was no 
evidence that the appeJJant or Lhe insurgents in 
Afghanisran undertook armed conflict ;'11 accord
a1ice with intenwlionai lai,,. The record showed 
that the appellam himself viewed the violent jihad 
he \~as commitr<c!d tu as unlawful. Moreover. the 
appellant's actions were directed at supporting ter
rorist activities inside and outside of the forum of 
conflict in Afghanistan. 

[19] The Conn of Appeal stated that the trial 
judge did not err in taking _judicial notice of the 
nature of hostilities in Afghanistan. Further. the 
verdicts reached by the trial judge \Vere amply sup
ported by the record at trial and ,vere reasonable. 

[20] Finally, the Court of Appeal Llismissed the 
appellant's appeal from the sentences, but allowed 
the Crown's cross-appeal. The Court substituted a 
sentence of life imprisonment on the co11viction l'or 
building a detonator to cause a deadly explosion. 
Emphasizing the serioLtsness of the conduct, it sub
stinned a total of24 years of consecutive sentences 
for the remaining counts, to be serv0d concurrently 
with the life sentence, and set parole i ndigibi lity at 
10 years instead of 5. 

IV. The Leg islrui011 

l21] The Anti-terrorism Act. S.C. 2001, c. 41, part 
of which 110\v forms Part II. I of the Criminal Codi'. 
was passed in 2001, in the aftermath of the Al 
Qaeda attacks in the United States and Resolution 
1373 of the United Nations Security Council, 
which called on member states to take steps to 
prevent and suppress terrorist activity (LT.N. Doc. 
S/RES/1373). The purpose of the Jegislation is to 
provide a means by which terrorism may he pros
ecuted and prevented: Applirntion Hnder s. 83.28 
of the Criiniiwl Code (Re). 2004 sec 42. [2004] 2 
S.C.R. 248. 

[221 While the immediate impetus for the legisla
tion may ha\'e been concern following the terrorist 
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[ l 8_1 La Cour d'appd convicnl par ailleurs avec 
Jc _juge du proces 4ue !'exception du conflit arme 
ne s·applique pas mix actcs rcproches. Nul element 
de preuve n'etabl it gue J'appelant ou les insurges 
afghans sc sont Jivres i1 un conflit arrne co1!fomw 
m1 droit internation.al. Le dossier revele que rap
pelant lui-meme considerait que sa participation 
an jihad atme etait illegale. Qui plus est, ses actcs 
vis:iient i1 appuyer l'activite terroriste lant sur le ter
ritoirc afghan, 011 des combats faisaient rage, qu·t1 
J'exlerieur de ce rerritoire. 

[19] Selon la Cour c1·appel, le _jnge du p1oces n·a 
pas tort de prendre connaissance d"office de la 
nature des hostilitcs qui 0111 cours en Afghanistan. 
De pins, !es decJarations de culpabilite gu'il inscrit 
hii paraissem ::implement etayees par le dossier cl 
rnisonnables. 

[20] Enfin, J::t Com d'appel rejette rappel a !'e11-
cnntrc des peines intetjete par l'appelant. mais 
accucille J'appcl incident dn ministere public. Elle 
substitue l't:mprisonnement a perpetuite a la pcine 
infligee pour la fabrication d'un detonaleur en vue 
de camer une explosion meurtrierc. Soulignant la 
gravite des actcs. elle inflige pour Jes autres chefs 
des peines consecutives totalisant 24 ans d'empri
sonnemcnt dcvant ctre purgees concurremment 
avec l'emprisonnement it vie et fixe a 10 ans plutor 
gu·a 5 la periode crinadmissibilite u la liberation 
conditionncJJe. 

IV. L • · d ispositio n. 1~6 isJo.tivcs 

[21] La Loi antiterrorisle. L.C. 2001, ch. 41. dont 
m1e cornposante constitue clesormais la purtie II. I 
du Code criminel a ete :idoptee en 2001 dans la 
foulee des altentats d'Al-Qa'icla aux Etats-Unis et 
de la resolution 137:\ du Conseil de securite des 
~at ions Unies e.xhortant Jes Et.its membres a preu
clre des mesmes pour prevenir el reprimer l'acti
vite terroriste (Doc. N.U. S/RES/J 373). Lu Loi est 
censet: offrir des moyens de prevenir ]es actes de 
tcrrorismc er de lcs reprimer: Demm1defo11dr!I:' .rnr 
l'art. 83.28 d11 Code criminel (Re), 2004 CSC 42, 
[2004] 2 R.C.S. 248. 

[22) Bien que son adoption ait pn etre accele
ree par Jes attentats du 11 septembre 2001, la Loi 
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nttacks of September 11, 2001. the legislation has 
a nrnch broader hist0ry and context. As the recit
als to tile U.N. Resolution make clear. these CVL~nts 

were part of nn unfolding and escalating interna
tional problem. Canada. which had experien..::ed lhe 
Air India ancl Narita bombings, was no stranger to 
this problem. The legislation is not emergency leg
islation. hut a pernw.nent part of the criminal law 
of this country: Application 111u/N s. 83.28 of the 
Criminal CO!lf' (Re), at parn. 39. 

[23] The appellarn says that the definition section 
of the legislation, s. 83.01(1 ), offends Chor/er guar
antees, notably freedom of religion and freedom 
of expression. I will nI this point describe in gen
eral terms the definitions of "terrorist activity" and 
"terroris1 group". and the offences that the provi
sions create. The fu)I text of the relevant provisions 
is reproduced in the Appendix. 

l24J 'Terrorist activity" is defined (i) as an act 
or omission commitlcd inside or outside Canada 
that. if committed inside Canada, \VOLJ!d constirutc 
one of the Criminal Code offences ennmerated in 
s. 83.0] (I )(a). or (ii) as an act or 0111ission, a con° 
spiracy. an attempt or threat to commit any net rir 
omission. collnse1Jing an act or omission and being 
an accessory afrer the fact to an act or omission, 
that causes one of the consequences described in 
s. 83.0l(l)(b)Ci i)(A) to (E). These consequences are: 
L'ausing dearh or setions bodily harm to a person 
by the use of violence (clause (A)): endangering a 
person's life (clause (B)); causing a serious risk to 
the health or safety of the public or any seglllent 
thereof (clause (C)): cuusing suhstamial prop
erty damage, whether to public or private prop
o::rty. if causing such dnmage is likely co result 
in the conduct or harm referred to in clauses (A) 
to (C) (clause (D)); or causing serious interference 
,virh or serious disrnption of an essemial service, 
fr1ci I icy or system, whether pub! ic or private, orb er 
than as a result of advocacy. protest, dissent or 
stoppuge of work that is 1101 intended to result in the 
conduct or harm rererred to in any of clauses (A) 
to (C) (clause (E)). Ho\vever, conduct otherwise 
captmcd by s. 83.0l(l)(h)(ii)(A) to (E) does not 

s'inscrit Lians un contexte be:rnconp pins large, 
notamment sur le plan historigue. Comme en 
tcmoignent Jes ::ittendus dc la resolution 1373 des 
Nations Unies, Jes cvenemerns du Ii septernbre 
participaicnt crune menace internation~ile toujours 
grandissante. Apres Jes attentats qui avaient fait 
exploset· un appnreil cl'Air India en plein vol et un 
sac de voyage a J'aeroport Narita. le Canada etait 
conscient de la menace. La I .oi n'est pas une Joi 
ct·exception. mais foit he] et bien partic du droit cri
rninel canadien : Demcmdf' fo11dee .rnr l'ori. 83.28 
du Code crimind (Re). par. 39. 

[23] Selem l'appelant, le par. 83.01(1) de la Loi, 
qui rcnforme les definitions. contrevient aux garnn
ties de la Charle, notamment aux Jihertes de reli
gion et d·expression. Voici comment sont definis, 
de maniere gcncrale, 1·« activite terroriste )> et le 
« groupe terroriste ,,, et guelles sont Jes infractions 
creees par la Loi. Le texte integral des dispositions 
applicubles est reproch1it en annexe. 

[241 L'<, activile lerroriste >> s·entend (i) d·un 
acre - action ou omission - commis au Canada 
OU a retrnnger qui. s'il ewit pe11)etre au pays, 
constituernit rune des infractions emrn11~rees a ral. 
83.0l( 1 )a) ou (ii) ll'un acte-ncrion ou omission-, 
ct·un complot, crune tentntive. d'une menace, d'une 
complicite ap1·es Jc foit ou d'un encouragement a la 
perpetration, yui a rune ou J'autre des consequen
ces mentionnees aux div. 83.0!(]Jb)(ii)(A) ii (R). 
Ccs consequences sont les hlessures graves d\me 
personne ou sa mon causees par !'usage de la vio
lence (div. (A)), In mise en danger d<:! Ja vie d\rne 
personne (div. (B)). l'ar.teinte grave a la sante ou ii la 
securite de WLtt ou partic de b population (div. (C)), 
!es don1ni::iges rnaterieis considerables causes a des 
hiens publics ou privcs lorsqu'il est probable gue 
J'unc des sirnations rnentiormees aux diY. (A) a (C) 
en resul1era (div. (D)) ou le fait que soient perturbes 
grnvcmcnt ou paralyses des services. inslallatiuns 
ou systernes essenticls, publics ou prives, snuf dans 
le cadre de rcvcndications. de protestations ou c\e 
rnunifestations de Jesaccorcl nu d'un arret de tra
vai I qui n'om pus pour hut de provoquer l'une des 
siruations mentionnees aux div. (A) a (C) (div. (E)). 
Toutet'ois. l'ac1e qui tomhc par ailleur, sous le coup 
des div. 8.3.0l(l)b)lii)(A) n (E) nc constitue pas une 
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constitute ··terrorist activity"" if it falls within the 
exception for armed conflict conducted in accord
ance with imernational law (s. 83.0l(l) infine). 

[25] Furthermore, the act or om1ssrnn that 
causes one of the consequences enumerated in 
83.01(1)(/J)(ii)(A) to (E) only constitutes ··terror
isl ac1ivity·· if it is accompanied by the requisiie 
mental state. The ace or omission mnst be done 
with the intention of causing one of the enumer
ated consequences. In addition. the acl or omis
sion must he clone with the ulterior intention of 
intimidating the public or a segment of the public 
as regards its security, or to compel a person, a gov
ernment OT an organization - whether inside or 
outside of Canada - to do or refrain from doing 
any act (s. 83.0l(l)(b)(i)(B)). Finally, the act or 
omission nrnst be done in whole or in part for a 
political, religious or ideological purpose, objective 
OT cause (s. 83.0l( l)(b)(i)(A)). 

[26] "Terroris1 group" is defined as a person or 
group that has as one of its purposes or activities 
the facilitation or carrying out of any "terrorist 
activity'·, or a person or group identified in ,1 regu
lation a<loplcd under s. S'.,.05. 

[27] Based on these definitions, the legislation 
goes on to create a number of offences, including: 

Providing m· making available property or services 
for terrorist purposes ,~. 83.03) (maximum term of 
imprisonment of 10 years); 

Participating in or contributing to the activity 
of a terrorist group (s. 83.18) tmaximum term of 
imprisonment of IO years); 

facilitnting a terrori,t activity (s. 83.19) (maximum 
term of imprisonmcm of 14 years): 

Instructing pe(,ple lo carry out an activity for a ter
rorist group (s. 83.21'1 (]i:.ible to impri,onment for 
life). 

[28] The counts on which the appellant was rnn
victed variously engage all of these offences. 
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« activite terroriste >> lorsqu·il beneficie de l'excep
tion du conflit arn1e confonne aux regles appli
cables du droit international en Ia mmicre (par. 
S:HJl(]J i11fi111'). 

[25] En outre, raction ou fomission yui emporte 
rune des consequences mentionnees aux Liiv. 
83.0J(l)bJ(ii)(A) a. (E) ne constitue une •·' acti
vile terroriste » que si dle s'accompagne de retat 
mental voulu, a savoir rintention de causer rune de 
ccs consequences. De plus. raction ou !"omission 
doit avoir pour dessein ulterienr d'intimider tout on 
partic de la population guant a sa securite on de 
contraindrc une personne, 1111 gouvernement ou une 
organisation nalionale ou internationale ii accom
plir un acte ou a s'en abstenir (div. 83.0I(l)b)( i)(B)). 
Enfin. ]'action on romission doit intervenir au 
nom - cxclusivement ou non - cl'un but. d"t111 
object if ou d'une cause de nature politigue, rel i
gieuse ou ideologique (div. 83.0 l (l)b)(i)(A )). 

[26] Un « groupe 1erro1'iste » s'entencl d\me per
sonne ou ct·un groupe dont rnn des ohjets 011 rune 
des activites consiste a se livrer a des .ictivi1es ter
roristes ou a !es facilirer. ou d'tme personnc mt 
c\"un groupe inscrit snr la liste etablie en venu de 
ran. 83.05. 

[27] Pnis, a pnrtir de ccs definitions, la Loi cree 
un certain nombre d·infrnctions. dont Jes suivan
tes : 

Fourn ir ou rend re disponibles des bi ens 011 des ser
vices a des fins terroristes (art. S3.03) (emprison" 
nemenl maximal de IO ans); 

Participer ii une activite d'un groupe terroriste ou 
y contribuer (art. 83.18) (cmprisonnem<!nt maximal 
de 10 ans); 

E1ciliter une activite terroriste (art. 33.19) (cmpri
sonncrnent maximal de 14 ans); 

Charger une personne de se livrer ii une activite 
pour un groupc tcrroriste (art. 83.21) (cmprisonne-
111ent a peq1etuite). 

l28J Les chefs dont rappelanl est declare COll

pablc font intervcnir toutes ccs infractions d'tme 
maniere ou crune autre. 
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[29] The terrorism offence~ attract specific sen
tencing provisions. Pursuant ro s. 83.26, sentences 
for terrorism o!Tences must he served comecu
lively. Further, s. 718.2 provides that the cornmi:;; 
sion of a terrorism offence is to be considered an 
aggravating factor for the purposes of sentencing. 
Finally. J set om the provisions of the Cfl((rrer rd
evant to the appeal. The overhreadth argurnem 
advanced in rhe companion appeals is grounded in 
s. 7 of the Charier: 

7. Everyone has the right to life. liberty and security 
of the person ,\ncl the right nol lo be deprived thereof 
except in accordance, with the principles of fumlamen
tal justice. 

[30] The appellant in this appeal bases his argu
ment that 1he provisions are unconstitutional on s. 2 
of th,~ Charter: 

2, Everyone has the foJlowing fundamental free-
doms: 

(o) freedom of conscknce and religion: 

(/J) freedom o[ thought, belief. opinion and expres
sion. in duding freedom of the press and other media 
of communicat ion: 

Cl) freedom of peaceful assembly; and 

(r/.1 freedom of aS$ociation. 

[:11] Breaches of C/1(1rtPr guarnmees can he just .i
fied under s. 1. which provides: 

1. The Ca1wdia11 Chnrtu (}/' Righrs a11d Fn:>ei/oms 
guurall\ees the rights and frnedoms set out in it subject 
only lo such reasonable limirs prescribed by law as can 
be clemo11strnhly justified in a free and democralic wci
ety. 

V Issues 

[:12] The issues un: as follows: 

A. ConstitmionaJity of the provisions: 

l. Does s. S:l. IS of the Criminal Code viola1e s. 7 
of the Charter? 

/a) The test for ovcrhreadth: 

[29] Les infractions Je terrorisrne emportent rap
plication dt: dispositions paniculicrc:, au chapitre 
de Ju determination de la peine. Suivant !'art. S:\.26. 
lt:s pcines in fl igees sont purgecs consecnt ivement. 
De plus, !'an. 718.2 dispose que la perpetration 
d"nn acte de terrorisme est consideree comme une 
ci rcnnstancc aggravante uux fins de la determina
tion de la peine. Enfin, voici'les dispositions de la 
Cho rt~ 4ui sonr pertinenies aux fins du pourvoi. La 
these de la portee excessive formuMe dans Jes pour
vois connexes prend appui sur !'art. 7 de. la Charle: 

7. Chacun adroit ii la vie, ii la libate et a la securite 
do s:1 pcrsonne; ii ne peut etre porte ntkinte a cc droit 
qu ·en c@formite nvec !es principes de justice fonda
memale. 

[30] Dans la presente affaire, l'appelant fonde snr 
\"art. 2 de la Charte sa pretention selon laquelle Jes 
dispositions en cause sont inconstitlltionnclles: 

2, Chncun a !es libertes fondmnenlales suivnntes : 

n) libcrte de nmscience et de religion; 

b) liberte de pensee, de croynnce. d'opinion et 
(l'expr~ssion, y com pr is la I ih<!rte de la prcsse et Jes 
,rnrres moyens de cnrnmunieiiti,in ; 

fl liberre de reunion pacifique; 

d) lib.::rt~ 1.fassociation. 

f'."ll ] Toute utkinte ii une libert6 garnntie par la 
Cha rte peut ctre justifiee au regard de !'article pre
mier. qui dispose : 

L La CJwrre ca11adie1111e des droits et /i[;er1es 
garnntil !es droits el libertes qui y sonl enonces. Ils ne 
peu\'ent etre restreints que pnr une reg le de droit, dans 
des Ii mites qui soienl rnisonnahles et dont la justific~
Lion µuisse se demontrer clans le cadre J'une societe 
I ibre et dernocrntique. 

V. Le quest ions en l1Li11e 

[32] Les 4nestiorn en litige sont Jes snivantes: 

A. Consritutionnalite des dispositions; 

l. 1-·artiele 83.J 8 du Code n-iminel viole-t-il le 
droit garnnti ii !"art. 7 de la Chnrte'7 

Le critere relatif a la portce excessive; 
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(bl The scope of the law; 

(c) The objective of the law; 

(d) Are the impugned provisions broader 
than necessary or is their impact dispropor
tionate? 

2. Does the law, specifically the motive clause, 
infringes. 2 of the Charier'? 

(a) Unconstitutional purpose: 

(b) Unconstitutional effect; 

3. Conclusion on the ronstiturionalily of the law: 

B. Application of the provisions: 

I. Did the deletion and subsequent re.-insertion of 
the motive clause make the trial and couvic
tions unfair? 

2. Does the armed conflict exception apply'? 

3. Were the verdicts unreasonable? 

C. Did the Court of Appeal err in ovenurning the 
sentence imposed by the trial judge and Sl\bsti
tuti 11g a term of life imprisonment? 

[33] The appellant chaUenges the constitutional
ity of the kgislntion only on one ground: that its 
chilling effect violates s. 2 of the Charte1: The 
appellants in tlie companion appeals also allege 
a violation of s. 2 of the Charre1; and additionally 
challenge the constitutionaiity of s. 83.18 for over
breadth pursuant to s. 7 of the Chcirter. 

VI. Analvsis 

A. Constitutionality of the Provisio1Zs 

J. Does Section 83.18 of the Criminaf Code 
Violate Section 7 of the Charier? 

[34] The appellant challenged the provisions 
under which he was charged as unconstitutional 
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b) 

c) 

La portee de la Loi: 

L"objectif de la Loi; 

d) Les dispositions contestees ont-elles une 
portee plus grande qne necessaire m1 une inci
dence disproportion nee? 

2. La Loi, a savoir la disposition relative au 
mobile, potte-t-elle aaeinte aux libertcs garan
ties a !"art. 2 de la Charle? 

a) inconstitutionnalite <le J"objet: 

b) inconstitutionnallte de l'effet: 

3. Conclusion sur la constitutionnalitc des dispo
sitions: 

B. Application des dispositions; 

J. L'invalidatjon de la disposition relative au 
mobile puis son retablisscment ulterieur ont-ils 
rendu le proces et les declarations de culpabi
lite inequitables'? 

2. L'exception du conflit arme s'appligue-t-elle? 

3. Les verdicts etaient-ils deraisonnables? 

C. La Co~ir d'appel a-t-elle en tort cl'annuler la 
peine infligee par le juge du proces et d'y sub
stituer l'emprisonnement a perpetuite? 

['.BJ L"appelant conteste la coi1stitutionnalite de la 
Loi au seul motif que son effet paralysant violer:.iit 
Jes libertes garanties a fart. 2 de la Charle. Dans 
!es pourvoi.s connexes, Jes appelants alleguent ega
lernent ratteinte a la liberte garantie a !'al. 2b) cle 
la Charte et J'inconstitutionnalite de l'art. 83.18 au 
rnotjf que sa portee est excessive contrairement a 
!'art. 7 de la Charte. 

VI. Analyse 

A. Constitutionnalite des dispositions 

l. Larticle 83.18 du Code crimi11el viole-t-il 
k druit g·arnnti pnr ("nrL. 7 de 1::J Charte? 

[34] Par voie de requete ptealable, rappelant 
a conteste la constitutimrnalite des dispositions 
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for ,·agueness and overbreaclth on a pre-trial con
stitutional motion. The trial judge rejected this sub
mission and the appellan1 does not purwe it befme 
this Court. However, s. 33.18 of tile Criminal Cude 
is chaUenged for overhreallth in the c:ompanion 
appeals. Since all three cases depend on the ulti
mate constitJJtionality of the legislation, I propose 
to consider all the constitutional arguments, includ
ing ow:rhreaclth, in these reasons. 

[35) It is a prirn;ip!e ol' J'nmlamental ju~Lice that 
criminal 1a,vs not be overbroad. Pmsuant to s. 7 of 
the Cl1r1rf;,1: laws that restrict the liberty of those 
to whom they apply must do so in nc-cordance 
with principles oJ' fundamental jw;tice. Criminal 
laws that rcsirict libeny more than is necessary to 
accomplish their goal violate principles of funda
mental justice. Such laws are overbroacl. The appel
lants · Nadarnjah and Sriskandarajah say that the 
combined effect of the clefinitioJl of terrorist activ
ity (s. 83.01( I)) :111d of the provision probibiring 
participation in terrorist activity (s. 8:UR) results in 
ovcrbreadth, by criminalizing conduct that creates 
no risk of harm and is only tenuously con11ec1ecl to 
Parl.iament 's objective of preventing terrorisi activ
ity. 

[36] l ,vill first review the legal test fur over
breachh. I will then npp!y this test to the definition 
of terrorist activity and the prohibition of participa
tion in terrorist acliviLy. 

(a) The Test for Overbreat!th 

[37] In R. I'. lfry;rnod, [1994] 3 S.C.R. 761. this 
Cnmt explained that a law is overbroad if the stnte. 
i11 pursuing a lcgiti mate objective, uses mccins 
which are broader than is necessary to :1ccurnplish 
that o~jective. In determining overbre.adth, a meas
ure of deference mnsr be paid lO the means selected 
by the legislator. 

en application desquelles ii t!tait accuse au motif 
qu 'elks craient impreeises et avaient une portee 
excessive. Le juge du proces a rejete la pretention , 
et l'nppelant ne Ja foil plus valoir devant la Cour. 
Toutefois, clans Jes pourvois connexes, !'art. 83.18 
du Code criminel est conteste parce qu'il aurait une 
ponee excessive. Comme l'issue des trois affaires 
tient en fin de compte a b constitucionnalite de In 
Loi, je me pronom:e. Jans !es presents motifs, snr 
toutes Jes aHegations d'inconstitutionnalite, dom 
celle de la ponce excessive. 

[35] U11 principe de justice fondamentale veut 
que !es Jois de nature penale ne doivenr pas avoir 
de portee excessive. Aux termes de l'art. 7 de la 
Charte, Ju disposition qui restreint le droit a la 
liherte d'une personne qui y est assujettie cloit le 
faire en confonnite avec Jes principes de justice 
fondamentale. La disposition criminelle qui res
treint le droit a la libertc plus gu·il ne le f:iut pour 
atteindre l'nhjectif qui la sons-tend ne respecte pas 
ces principes. Sa portee est alors excessive. Dans 
Jes pourvois connexes. Jes appelants Nadan\iah et 
Sriskandar;.ijah font valoir qne, ensemble, la defini
tion <l'activite rerroris1e (par. 87>.01(])) et la disposi
tion qui foit cle la participation a l':ictivite terrorisre 
une inl'ractiun (art. 87>.18) conferent une portee 
excessive a la Loi en crirninalisant un comporte
ment qui ne cree aucun risquc de pr~judice et qui 
n ·a qu'un lien tenu avcc l'ohjectif legislatif de pre
venir l'activire terroriste. 

[36) rcxamine d'abord le critere juriclique relatif 
a la portee excessive. puis je J'applique a la defini
tion d'activite terroriste et n l'interdiction de parti
cip,;,r a une activite terroriste. 

a) Le critere relatif a la portee excessive 

[37) Dans l'arrct R. c. Heywood, [1994] 7, 

R.C.S. 761, la Conr explique qu'une ]01 a une 
ponec excessive lorsqne J'Etat, dan. le but d'at
teimlre nn objectir legitirne, recourt a des mesu
res clonr la ponee est plus grandc que necessaire 
pour aLteimlre cet objectif. La deference s'im
pose a regard du Jegislatcur lorsqn'il s'.1git de 
dett:rminer si la 1nesure qu'il a prise a une portee 
exce.ssive. 
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l38J The appellants argue that the law is over
broad because il is grossly disproportionate to the 
objective it seeks to achieve. The appellants con
flate overbreadrh and gross disproportionality. 
Heywood suggested that gross disproportional
iry was a concep1 subsumed by overbreadth: ''The 
effect of overbreadth is that in some applications 
the lo.w is arbitrary or disproportionate•· (p. 793). 
However. gross disproponionality seemed to be 
recognized as a distinct breach of principles of 
fundamental justice in the marihuana case. R. v. 
Malmo-LeFine. 2003 SCC 74, (2003] 3 S.C.R. 571. 
Some confusion arises from the fact that Alaimo
Levine's companion case R. F. Clay, 2003 sec 75, 
(2003] 3 S.C.R . 735 , could be read as suggesting 
that gross disproportionality is simply the stand
ard by which overbreaclth is measured. Indeed. 
this Court wrote in Clay thut .. [o]verbreadlh ... 
uddresses the potent in! infringement of fundamen
tal justice where the adverse effect of a legislative 
measure 011 lhe individuals subject to its strictures 
is grossly disproportionate to the state interest the 
legislation seeks to protect" (pnra. 38 (emphasis in 
original)). 

[39] The authorities continue to suggest that over
brenclth and gross disproportionality are- at least 
nna!ytic:.illy - clisrinct. Indeed, Professor Hogg 
refers to gross disproportionality as the "sister•· 
doctrine of overbreaclth (P. W. Hogg. Consiitutional 
Lirw of Canada (5th ed. Supp.). vol. 2, at p. 47-58). 
Further, in Canada (At/om.Py Gm1.eral) v. PHS 
Co1111111111ity Spn•ices SociPiy. 201 I sec 44. [20111 
3 S.C.R. 134, this Court considered overbreadth 
and gross disproponion:.ility under separate head
ings (paras. 133-35). 

[40] For the pm11oses of this :.ippenl, I need 
not decide whether overbre:.idth and gross dis
proportionaliiy are distinct constitutional doc
trines. Cenainly, these concepts are interrelated, 
although they may simply offer different lenses 
through which to consider a single hreach of the 
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(38] Les appelants prelt..!ndent que la Lui a une 
portee excessiYc en cc qu·clk n unc incidence lota
lement disproportionnee a son objet. Ils confondent 
portee excessive ct caraclcrc totalemenl dispro
portionne. Dans lh:ywood. la Cour laissc cntcndre 
que la seconde notion est s11bs11mee sous la pre
miere: « Lorsqti'une Joi a uuc portee excessive. 
ii s·ensuit qu·elle est arbitraire ou dispropurtion
ntc\e dans cert::iincs de ses applications » (p. 793). 
Toulefois. dans R. c. Mal1110-LPvine, 2003 CSC 74, 
[2003] 3 R.C.S. 571, nn arret poriam sur la pos
session de marihuana, la Cour semble reconnaitre 
que le carnctere totalemenl disproponionne consti
tue une attcintc distincte aux principes de justice 
fondamenlale. Une certaine confusion decoulc du 
fair qne le pourvoi R. c. Clay. 2003 CSC 75, (2003] 
3 R.C . .S. 735 (connexe a ,'vlu/111n-1.evi11P) permcl 
de conclure que le carnctere totaleme111 dispropor
tionne (.l'une disposition correspond seulement au 
criterc au regard duquel s'appreeie la ponee exces
sive. La Cour y imliqne en effet que « la ponC:c 
excessive s'attachc illlX atleintes potentielles it la 
juslice fondamentale lorsquc Feffet prejuc.liciahle 
cl'une mesurc legislative sur !es personnes qu·elle 
touche est [101.alemPntJ disproportionne par rapport 
a J'interet general qne le tcxte de loi tente de prote
ger ,, (par. 38 (en italique duns !'original)). 

[39] L:.i doctrine ct la jurisprudence suggcrent 
toujours quc la portee excessive d'nne disposi
tion et son caractere totalernem disproportionne 
sont des concepts distincts. dn moins sur le plnn 
analytique. En effec, pour le professeur Hogg, le 
curactere totalement disproportionne est Ia doc
D·ine [TRADUCTION] « so~ur » de la portee exces
sive (P. W. Hogg, Co11stit11lio11al Law o_f Canada (5c 

ec.l. suppl.), vol. 2, p. 47-58). Qui plus est, clans 
Canada (Procureur general) C. PHS Comr111111ity 
Services Society. 2011 CSC 44, (2011]:, R.C.S . 134. 
ce-s den\ a11eintes font hibjet de rubriqnes diffi.:ren
tcs (par. 133-135). 

[40] Dans le present pourvoi, je ne me prononce 
p:.is sur la question de snvoir si la portee excessive 
et le c:.irnctere totalement disproportionne corres
pondent it des doctrines consritutionnelles clistinc
tes. Cc sont cenes des concepts interrelies. mais 
peuL-eu·e n'offrent-ils que deux angles different s 
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principles of funda111ental just ice. Overbreadth 
occurs when the means selected by the legisla.
tor nre broader tlwn neces,ary to achieve the state 
objective. <1nd gross disproponionality occurs when 
slate actions or legislative responses to a problem 
are '"so extrt!me as to be disproportionate lo any 
legitimate government interest"·: PHS Co111m1111ity 
Servicf's Socie1y, at para. l 3:~: see also 1"1almo
Levi11e, at para. 143. In order to address the appel
lants' s. 7 constitutional challenge, I will (1) exam
ine the scope of the law (2) determine the objective 
of the law and ('.'\) ask whether the means selected 
by the law are brua<ler than necessary to achieve 
the state objective and whether the impact of the 
law is grossly disproportionate to that objective. 
Thm, I will examine both overbreadlh and gross 
disproponionality in a single step, withollt however 
deciding whether they are distinct constitu1ional 
doctrines. 

(b) The Seo/JP of' ihe Law 

]41] Section 83. IS(l) criminalizes part1c1pal1011 
in or contributions to the aclivilies of a terrorist 
group. ll requires for conviction that the accused (a) 
knowingly ( b) rarticipale in or contribute to, (c) 
directly or imlirecrly. (d) any nctivity of a tenorist 
group, (e) for tl1e purpose of enhancing the ability 
of any terrorist group to facilitate or carry out a 
terrorist net ivit y. Subsection (2) specifies that, in 
orcle.r to secure a conviction. the Crown does not 
have to prove thm (a) the terrorist group acmaliy 
facilitalccl or curri-=d out a terrorist activity. that (b) 
the uccused's acts actually enhanced the ability of 
a terrorist group LO do so, or that (c) the accused 
knew the speci fie 1wture nf any terrorist activity 
facilitated or carri~d out by a terrorist group. i\s 
the Ontario Court of Appeal found in United States 
ofAmerico 1. ]Vadarujuh (Nu. ]). 2010 ONCA 859, 
109 O.R. (3d) 662: 

. . . s. 83.1 K applies ro persons who, by Lheir acts, 
comrihure 10 or p:uticipatc in wh,,t they know lo be 
activiti<:s or what they know to he a terrorist group. In 

d'appreciation d"tm seul et meme mnnquement aux 
principes de justice fondamentale. Il y a portee 
excessive lorsque le legislatcur opte pour un moyen 
d l1t la port6e l ' · t plus grande que neces. aire pour 
aLCeinclre J'objuc1i f de l'Etat, et ii ya di proport.ion 
totale lorsque Jes actes de l'Etat 011 Jes reponses du 
legislateur ii. nn probleme sont «ace point extremes 
yu'ils sont disproportionnes a tout interet legitime 
du gouvernement » : PHS Co11tm11nity Services 
Society, par. 133; voir aussi Malmo-Levine, par. 
143. Pour statuer sur la contestation constitution
nelle des appelants fondee sur l'urt. 7, ( 1) j'exnmine 
l::i portee de la Loi, (2) je deiermine l'objectif de la 
Loi, puis (3) je me demnnde si le moyen tetenn par 
le legislateur a 111)e portee plus grande que neces
suire pour atteindre l'o~jectif de l'Etnt et si la Loi 
a Lrne incidence totalement disproportionnee a cet 
objectif. rexamine done la portee excessive et la 
disproportion totale en une seule ct meme etnpe, 
sans toutetois stutuer s"il s·agit on non d'atteintes 
distinctes aux principes de justice fondamentale. 

bJ La porree de la Loi 

(41] Le pnrngrnphe 83.18(1) criminalise la par
ticipation ou la contribution u une activit6 d\m 
groupe terroriste. Pour etre declare coupable., !'ac
cuse cloit avoir a) sciemrnent h) participe ou contri
bue, c) directement ou non, d) ii. qndque activite 
d'un groupc terrciriste e) dans le but d'accro1tre la 
capacite de tout groupe terroriste de se livrer a une 
aclivite terroriste ou cle la fociliter. Le paragra
phc (2) precise que, pour ohtenir une declaration 
de culpabilite. le ministere public n'u pas a prouver 
qne a) le gronpe terroriste s'est effectivement livre 
a une activite terroriste on J'u focilitcc, que b) les 
actes de J'accuse ont effectivemenl accrn la cnpa
cite d

0

LI11 groupe terroriste de ce foire ou gne c) !'ac
cuse connaissait la nawre exacte de toute activite 
tenoriste il laquelle s'est livre un groupe 1erroriste 
nu que ce dernier a facilitee. Comme le conclllt la 
Cour cl'appc1 de l"Onrnrio dans Unitt?d State.1; of 
A111erica c. /1/adarajah (No. 1), 2010 ONCA 859, 
109 O.R. (3d) 662 : 

fTRADLCTION] ... l'art. 83.18 vise la personne qui, 
pa,· ses nc:tes, pc1rtic:ipe ou comribue consciemmenl 
oux :ictivites d\m groupe dont elle connait Jes visees 
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addition, those acts must be done for the specific pL1r
pose of enhancing the llbility of that 1errurist group to 
focilitnte or cnrry out at:tivity that falls within the ddi
nition of terrorist activity. [para. 28] 

[42] The appellants argue thm s. 83.18 is over
broad heco.use it captures conduct that does nm 
contribute materially to the creation of a risk of 
terrorism, such :cts direct and indirect participa
tion in lcgitimace. innocent and charitable activi
ties carried out hy a terrorist group. They contend 
that, "[i]n the absence of some explicit disassocia
tion from the group"s terrorist ideology, participat
ing in uny ac tivity of the group could be viewed 
as intending to enhance the group's abilities to 
carry out terrorist activities" (Nadara_jah focmm, 
at para. 35 (emphasis added)). Thus, innocent indi
viduals, who may or muy not sympathize with 
the cause of a terrorist group, could he convicted 
under s. 83.18 purely on the basis of attending a 
visibility-enhancing evem held by the charitable 
arm of a group thut also engages in terrorist activ
ity. Professor Roach has opine<l that even lawyers 
and doctors who legitimately provide their profes
sional services to a known terrorist could be con
victed under s. 83.18: see K. Rouch, "The New 
Terrorism Ol'tences and the Criminal Law", in 
R. J. Daniels, P. Macklem un<l K. Rouch. ells .. The 
Sernrity of Freedom: Essays on Canada's Anti
Terrorism Hill (200l,J. 151. at p. 161. According to 
the appellants, these scenarios demonstrate that the 
law is overbroad. 

[43] The first step in assessing the validity of 
this argument is to interprets. 83.18 to determine 
its true scope: Ontario v. Canadian Pac(!'ic Ltd., 
[]995] 2 S.C.R. 10:\L per Lamer CJ., at para. 10. 

[44J The Tenorism section of the Criminal Code. 
like any statutory provision, must he interpreted 
with regard to its legislative purpose. That pur
pose is "to provide means by which terrorism may 
be prosecuted and prevented" (Application w1der 
s. 83.28 of tlte Criminal Code (Re). at para. 39) -
not to punish individllals for innocent, sociully 
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terroristcs. De plus, les actes doivent elre accornpl is 
dnns le bul precis d"accro1tre la capac'ik du grnupe 
tcnorbtc de se livrer ii une activite krro1·iste nu sens 
dUini. ou de l,1 faeilitcr. [par. 281 

[42] Les ::ippelants pretend.:m yuc la port6e de 
!'art. 83.18 est excessive parcc yu'el\e cnglohe !'acte 
qui ne contrihne pas concrctcmcnt a la creation du 
risque de terrorisme, idle la participation, directe 
ou non. a des ::ictivites legi1i111es. inoffensives ou de 
bienfaisance menees par un grnupc terroriste. IJs 
font valoir que. [·rRADlJCTIOKl « [a] defout de s·elre 
explicitement dissociec de J'idcologie tenoriste 
du groupe, la personne yui participe a Lmlle- :,1,cli
vite de ce dernier est susceptible de se voir impu
ter l'intention d'acc1 oitre la capacite de cc groupe 
de se livrer a tme activire terroriste » (me.moire de 
J"appelunt Na<laraj::ih, par. 35 (je soul igne)). Ain~i. 
unc pcrsonne innocentc. qti'elle partage ou non Jes 
visees lerroristes cl'tm groupc, pourrait etre accu
see sur le fondement de \'art. 83.18 poL1r le seul 
motif qu'elle a assisle a une actiYile vis::int a accro1-
trc la visibilite organisee par le volet caritatif d'un 
groupe qui s'adonne par ailleu1s an terrorismc. 
Le professeur Roach esti rne que meme J"avocat 
ou le medecin qui offrt: legitimement ses servi
ces professionncls ii un tcrroristc connu ponrrait 
tomber sous le coup de ran. 83.18: voir K. Rmich. 
« The New Terrorism Offences and the Criminal 
Law », clans R. J. D::iniels, P. Macklem et K. 
Roach, dir.. The Secf(rity of FrePdo/11: Essays on 
Cmwda's Anti-Terrorism Bill (2001), 151, p. 161. 
Les ::ippelant.s snutiennent que ccs evenrnalites 
etayem leurs al legations de portec excessive de la 
Loi. 

[43] L'appreciation de leur tl1cse exige cl'abord 
d'interpreter l'art. 83.18 afin cl'en determiner la 
portee veritable : Ontario c. Cmwdien Pacific111e 
Ltee. [1995] 2 R.C.S. 1031, le juge en chef Lamer. 
par. IO. 

[441 Comme toutcs autrcs mcsnrcs legislatives. 
les dispositions sur le terrmisme du Code criminel 
doivent etre intcrpretees a la lumiere de leur ob_jet. 
lcquel est de•< fournir des mo yens de preven ir et de 
punir les actes de terrorisme )> (De111a11de fo11dee 
s11r !'art. 83.28 d11. Code criminel (Re). par. 39) -, 
non pas de punir la personne qui prend part a une 
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useful or ccmrnl acts which, ubsent any intent, imli
rectly contribute 10 a terrorist activity. 

145] This purpose commands a high /liens rea 
threshold. To be convicted, an individual must 
not only panicipate in or contribute to a terrorist 
activity .. k110\l'i11gly", his or her actions must also 
be undertaken ':for the JJllr/1ose" of enhancing the 
abilities ol' a 1errorist group to facilitate or carry 
out a terrorist activity. The use of the words "for the 
purpose or· ins. 83.18 may be interpreted as requir
ing a "higher subjective purpose of enhancing the 
ahili1y of :my terrorist group to carry out a terrorist 
activity": K. Roach, .. Terrorism Offences and the 
Churter: A Comment on R. v. Khawaja•· (2007), 11 
Can. Crim. LR. 271, at p. 285. 

[46] To have the s11~jec1ii·e purpose of enhanc
ing the ahilily of a terrorist group to facililtlte or 
carry on ,1 terrorist activily, the accused must spe
r-ij1r', 11/y intend his actions to have this general 
effect. The specific nature of the 1erroris1 activity, 
for example the death of a person from a bombing, 
need noi be irnended (s. 83.18(2)(c)); all that need 
he intended is that his action \Viii enhance the abil
ity of the 1errorist group to carry out or facilitate u 
terrorisL activity. 

[47] The effect of this heightened mms rea is to 
exempt those who may nnwi1ti11gly assist terrorists 
or \Vho do so for a valid reason. Social and pro
fessioiw I contact ,vith terrorists - for example, 
suc!J as occurs in normul interactions ,vith friends 
and family members - will not. absent the spe
cific intent to enhance the abilities of a terror
ist grnup, permit a conviction unde1 s. 83. 18. The 
provision requires subjective fault, as opposed to 
mere negligent failure IO rake reasonable steps to 
avoid unwittingly assisting terrorists: see K. Roach, 
·'Terrnri,111 Offences and the Charter: A Comment 
on R. v. Klrnwuja". at p. 28.'i. For example. a lawyer 
1•..-!10 rep;·esents a known terrorist may know th::it, if 
successful at trial, his clicut will thereafter pnrsne 

activite inoffensive, socialernent utile ou spontoncc 
et contribue ,ans le vouloir et de maniere indirecte 
a une acrivite terroriste. 

l45] EtunL donne cet objet. !a perpetration de 
]'infraction exige un degre t::leve de mens 1t'a. 
Pour obtenir une declaration de culpabilitc, ii 
fout demontrer non seulernent que la personae a 
<< sciemmenr » participe OU contribue a l'activite 
terroriste, muis que sc:s gestes ont ete accomplis 
« dans le but >> d"accro\'tre la capacite du groupe 
terroriste de se livrer a une activite terroriste ou de 
la faciliter. L'emploi des mots « lians le but>> a !'art. 
83. I 8 peut donner o. ·penser qu"il incornbe au ponr
suivant d'etablir [TR ADUCTlON) << 1m degre pani
cnlierement eleve d'intention subjective d'accroi
tre la capacite d\m groupe. ierrotiste de se livrer 
o. une activite terroriste >> : K. Roach, '< Terrorism 
Offences and the Charter : A Comment on R. v. 
Khmvaja » (2007). 11 R.C.D.P. 271. p. 285. 

[46] Pour demontrer que !'accuse avail !'inten
tion subjective d'occro\'tre la capacite d'un groupe 
terroriste de se livrer a une activite terroriste on 
de Ia faciliter, il font etablir gu'il e11/C'11dait pre
cisemeiit que ses actes aienl un tel effer general. 
Point n'est besoin de pronver l'intenti.on Iiee it la 
nature precise de l'activite terroriste, telle la mort 
d'une personne !ors d'un attentar a la bombe (al. 
83.18(2)c)). II suffit de prouver !'intention que ses 
actes accroissent la capacite du gronpe terrorisre de 
se livrer o. une activite terroriste ou de la faciliter. 

[47] Cette exigence accrue au chapitre de la 
mens rea a pour cffct de soustraire a une accusa
tion fondee sur l'art. 33.18 la personne qui prete 
son appui a un groupe terroristc a son insu ou pour 
une raison valable. Les rapports sociaux on pro
fessionnet~ avec des terroristes - !ors. par exern
ple, d'internctions normales avec des arnis ou des 
parents - n·emportent pas la perpetration cle !'in
fraction creee a !'art. 83.18 lorsqne l'intention spe
cifiqne d'accro1tre la capacite clu groupe terrnriste 
n·est pas demontrec. La disposition exige une fame 
subjective et non seulemenl !'omission, par negli
gence, de prendre des rnesures raisonnahles pour 
~viter d'aickr involontairement <les terroristes : voir 
K. Roach.,, Tern1rism Offences and the Charter: A 
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his conlributious to terrorism. However. the lawyer 
could only be convicted under s. 83.18 if his intent 
was specifically to cnahle the client to pursue 
further terrorist activities. as oppused tu simply 
affording his client a full defence at law. 

[48] To convict under s. 83.18, the judge must 
be satisfied beyond a reasonable doubt that the 
accused intended to enhance the ability of a terror
ist group to facilitate or carry om a terrorist activ
ity. There may be direct evidence of this intention. 
Or the intention may be inferred from evidence of 
tbe knowledge of the accused and the nature of his 
actions. 

[49] The appellants argue that. even if the scope 
of s. 83.18 ls narrowed by the high mens ri.>a 

requirement. it is still overbroad because it cap
tures conduct that, while perhaps animated by the 
intent to enhance the abilities of a terrorist group, 
is essentially harmless. For example, a person who 
marches in a non-violent rally held by the charita
ble arm of a tertorist group, with the specific inten
tion of lending credibility to the group and thereby 
enhancing the group's ability to carry out terrorist 
activities. is not necessarily contributing Lo terror
ism in any meaningful way. Yet, on the basis of the 
plain meaning of s. 83. 18, that person could be con
victed for participating in terrorism. 

[50J This arguinent relies on an incorrect inter
pretation of s. 83. 18. The act us re11s of s. 83.18 does 
not capture conduct that discloses, at most. a neg
ligible risk of enhancing the abilities of a terrorist 
group ro focilirate or carry out a terrorist activity. 
Although s. 83.18(1) punishes an individual who 
·'panicipatcs in or contributes to ... • my ,1c1 ivi ty 
of a terrorist group", the contex1 makes clear that 
Parliament did not intend for the provision to cap
ture conduct that creates no risk or a negligible risk 
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Commenl on R. v. Khawaja ». p. 285. Par exemple. 
ii se pell! quc J'avocat qui represemc un terrnrisle 
comrn s:.i.che gue. si son client a gain de cause, i I 
continuern de contribnn nu terrorisme. Cepenclant, 
rarncat ne pent etre declare coupable en applica
tion de !'art. 83.18 yue s'ii a J'intcnl ion specifique 
de permettre a son client de poursuivre ses nctivites 
lerrorisles, el nun s'il entend simplernenl le faire 
bene.ficicr ct·une defense pleine et enriere devanr la 
j uslice. 

[48] Avant de declan:r une personne coupable 
de ]'infraction prevne ii. !"art. 83.18. le juge doit 
etrc convai ncu hors tie tout douie raisonnable gue 
la personne avail ]'intention d"accroitre la capacitc 
d"trn groupe te1 roriste de se Jivrer a une uctivite 
temiristc m1 clc la fociliter. L"intention se dernontre 
par prcuvc dircc1c on s'infere de la preuve de cc 
que savait !'accuse et de la nature de ses acles. 

[49] Selon Jes appelants, meme si la portec de 
l'art. 83.18 est circonscrite par J'exigcncc d'un 
dcgre e!eve de mt'11s rPc1, elle dcrneure excessive. 
car la disposition criminalise le comportcrnent qui, 
merne s'il est motive par J'inlenlion tl"accroilre la 
capacite d'un groupe terroriste. n'en est pas moins 
foncicre1ncnr inoffcnsif. Par exemple. la personne 
qui purlicipe u une manifestation pacifique orga
nisfr par le volct caritatif d'un groupe terroriste. 
dans !'intention specifique de conferer une credibi
lite a ce dernier et cruccroHre de ce fait la capacite 
du groupe de se Jivrer a des activitcs terroristes, nc 
contribue pas necessairement de maniere impor
tallle au lerrorisme. Pollrtant, il ressort du sens 
ordinaire des mots employes a !'an. 83.18 que cettc 
personne pourrait se voir reconna\'tre coupable de 
participation a une activite de tcrrorisme. 

[50J Leur these lient a une interpretation erronee 
de la disposition. Le comportement qui presente 
m1 plus un risque negligeable d'accroitre la capa
cite cl'un groupc: rerroriste de se livrer a une acti
vite lerroriste ou de la focilitcr ne correspond pas 6 
J'actus re11s de J'infracLion. Bien que le par. 83.18(1) 
sanctionnc qniconque « participe a une oct.iv ite 
d'un groupe terroriste. m1 y contribue », il ressort 
du co11texte que !'intention du legislateur 11·etai1 pas 
de criminaliscr k comportcment qui presentc un 
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of harn1. Indeed. the oft"t!nc;;: carries with it a sen
t<c:nce of t1 p to IO years of imprisonment and signif
icant stigma. This provision is meant to criminal
ize comlucl tlwt presents a real risk for Canadian 
society. 

[.SJ] A purposive and contexnrnl rending of 
the provision confines '"pariicipat[ionl in .. and 
"contribut[ion] ro .. a terrorist activity to conduct 
that creates a risk or harm that rises beyond a de 
minimis threshold. While nearly every interaction 
with a terrorist group carries some risk of indirectly 
enhancing tbe abilities of the group, Lhe scope of 
s. 83.18 excludes conduct that a reasonable person 
wonld not view as capable of materially enhanc
ing tile abilities of a terrorist group lo facililate or 
carry 011! n Eerrorist activity. 

[52] The deterrnination of whether a reasonable 
person would view conduct as capnhle of materi
ally enhancing tl1e abilities of a terrorisr group 10 
facilitate or carry our n terrorist activity hinges on 
the nature of the conduct am] the relevant circrnn
s tances. I-'or example, the conduct of a restaurant 
owner who cooks a singk: meal for a kno\vn ter
rorist is not or u nature to materially enhance the 
~bd ities of a terrorist gronp to facililale or carry 
out a terrorist acLiviLy: K. E. Davis. ··cutting off 
Lhe Flow of Funds to Terrorists: Whose Funds? 
Which Funds'? Wlrn De-c idesT. in The Sec11ri1y of 
Frt"ei/o111: L'ssays 011 Canada's Anti-Terrorism Bill, 
299, at p. 301. By comrast. giving flight lessons to 
a known terrorist is clearly conduct of a nnrnre lO 

materially enhance the abilities of a terrorist group 
to foci! itate or carry out u terrorist activity: House 
ri Co111111011s Deh(l/es. vol. 137. No. 95, 1st Sess., 
.17th Pad., October 16, 2001. atp. 6165 (Hon. Anne 
McLellan). 

[53 J I conclude Llrnt a purposive interpretaticrn 
,,f rbe actus re111· and mens 1w1 requirements of 
s. 83.18 excludes convictions (i) for innocent or 
socially useful conduct that is undertaken absent 
any iment Lo enhance the abilities of a terrorist 

risque negligen.ble de prejudice ou qui n·en presente 
ancun. En effet, l'aute11r de J' infraction enconrt un 
ernprisonnement maximal de 10 ans er s·expose it 
une ~tigmatisation imponanre. Cene disposition 
:1 pour objet de criminaliser le comportement qui 
presente un risque veritable pour b societe c:ana
dienne. 

[51] Suivam tme interpretation teleologique et 
contex.tLtelle de ran. 83.18, la « pnrticip[ation] ,, nu 
la« contribu[tion] ,, a une activite terroriste nc peut 
s'entendre quc d'nn comportement qui presente un 
risquc de prejudice depassunt le seuil minimal. Si 
presque toute interaction avec nn groupe terroriste 
comportc un certain risyue ct·accro1tre indirec
tement sa capacite malfaisante, la portee de !'art. 
83.18 exclnt le comportement qni, pour unc per
sonne rnisonnable. ne sernit pas susceptible a·ac
crottre sensiblemeot la capacite ct·nn groupe terro
riste de se livrer it 1me activite termriste 0,1 dP la 
faciliter. 

[52} Lissue d'une telle appreciation fondee sL1r 

roptique cl'u11c personne- raisonnuble depend cle 
la nature du comportement et des circonstances 
en cause. Pur exemple, le restaurateur qui sen 
un repas a un lerroriste comm n'accroct pas sen
siblement la capacitc d'un groupe terrori~te de se 
livrer a une activite terrnriste 011 de la faciliter: 
K. E. Davis, « Cutting off the Flow of Funds to 
Terrorists: Whose Ftmds'? Which Funds? Who 
Decides?». clans The S-PC11rify of Freedom : Essav.1· 
011 Ciu](tda's Anti-Terrorism Bill, 299. p. 301. Par 
contrc. donner des le<;ons de pilotage ii un terroriste 
con nu est netrement de nature a accro1tre sensible
ment la capacite d'un groupe terroriste de se livrer 
a une aclivite terroriste 011 Je la fociliter: Dehats 
de la Chambre des con11mmes, vol. 137, n° 9.S, I re 

sess., 37c leg .. 16 octohre 2001, p. 6165 (bon. Anne 
McLellan) . 

[53] .le com:lus de !"interpretation teleologique 
de l'actus re.-,s et de lu mens rea exiges ii ran. 
83.18 qu'il ne peut y avoir declaraiion de rnlpabi
l ire (_i) pour Ln acte innocent ou soc ia lemenL utile 
nccornpli sans intention d'accro11re la capacite c1·un 
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group to facilitate or curry out a terrorist activity. 
and (ii) for conduct that a reasonable person would 
not view as capable or materially enhancing the 
abilities of a terrorist group to facilitate or carry 
out a terrorist activity. 

[54] Having determined that the scope of lhe l:.iw 
is narrower than was argued by the appellants. f 
tllrn to the second step of the ;:malysis. the objec 
tive of the Jaw. , 

(c) The Objective of the Lmr 

[55] The parties agree that the objective of the 
terrorism provisions is to prosecute and prei·ent 
terrorism. The need to prosecute acts that support 
or assist terrorist activity that may never material
ize into acts of terrorism flows from the great hai rn 
resulting from terrorism offences. the Crown cun
tends. The appellants agree that it is legitimate for 
the state to prevent terrorist acts from taking place. 

(d) Are th!:' l111p11gned Provisions Brolldt!r 
Than Necessary or ls Their ln11wct 
Disproportionate? 

[56] Finally, I must ask whether the impugned 
provisions are broader than necessary to prevent 
and prusecllle terrorism, or have an impact thaL is 
grossly disproportionate to that objective. 

[57 J The appellants argue that, in relation to its 
objective, s. 83. 18 is broader than necessary and 
has a grossly disproportionate impact because it 
criminalizes acts (1) which do not disclose a risk 
of harm. (2) which are not connected to a real or 
contemplated terrorist act, and (3) which are pre
liminary to the commission of an inchoate offence. 
The first two arguments are answered by the lim
ited scope of s. 83.18. As we have seen, conviction 
under s. 83. I 8 emails (I) an act11s reus that excludes 
condt11.:t thal a ft!asonable person would nol vit::w as 
capable of materially enhancing the abilities of a 
terrorist group to facilitate or carry out a terrorist 
activity, :rnd (2) n high mens rea (specific intent to 
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g1 oupc terror isle de se Jivrer a une acLivite terro
riste ou de b fociliter. ni (ii) pour un :icte qu·une 
personnc raisonnuble ne I iendrait pas pour suscep
tible d'accro1tre sensiblement celle capacite. 

[54] Ayant concln qne la ponce de la Loi est 
moins grandc guc ne le pr6tendcnt les appelants. jc 
passe maintcnant au deuxicme vokt de ranalysc, b. 
savoir fohjectif de la Loi. 

c) L'object(f de la Loi 

['.iSl Les parties conviennent gue J'ohjecti r des 
dispositions sm le terrorisme est de prfrn,ir el de 
1eprimer Jes :ictes de terrorisme. Selon le minis
t~re public. la necessite de reprimer toute facili
tation d'une activite terroristc qui ne debouchera 
peut-etrc- jamais sur unc infraction de terrorisme 
tient a rampleur du prejudice associe ~1 celle-ci. Les 
appclants convienncnt ·gue l'Etat pent legitimement 
faire obstacle au terrorisrne. 

d) l.t!s dispositions co111estel!s ont-ef/1:'s 11ne 
porfel.' pl11s grande q11e necessaire 011 1111e 
i11.ridn1ce disproportionnee? 

[56] En fin. je <lois me demander si !es disposi
tions e-n cause on! unc porlc.c plus grande qu'il ne 
le fuut pour prevenir le terrorisme et le reprimer ou 
si kur incidence est totalemenl disproportionnee a 
lcnr objectif. 

[57] Les appelants pretcn<lent quc, comptc tcnu 
de son objectif, !'an. 83.18 a une porlee plus grnnde 
yue necessaire ct une incidence totalcmcnt dispro
portionnee en ce qu'il criminalise des actes (l) qui 
ne presentent aucun risque de prejudice, (2) qui ne 
sont pas lies a nn acte de terrorisme reel ou envi
sage ct (3) qui sont prealables a la perpetration 
d'une infraction preparal-iire. On peul oppost!r aux 
dcnx premieres pretentinns quc la portee de !'art. 
s:us est restreinte. Rappelons que la culpabilite ii 
rinfrac1ion creee exige, ct·une part, uu oct11s re11s, 
qui ne s'cntend pas d'un acte gu·une pcrsonne rai-
5onnable ne tiendrait pas pour susceptible ct·ac:cro1-
trc sensiblement la capacite d·un groupe terroriste 
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enhance rhc abilities nf" a terrorist group to facili
tate or carry om a terrorist activity). The Crown 
must prove both these elements beyond a reason
able doubt. Conduct thm meets botl1 these Tequire
ments discloses a non-negligible risk of harm and is 
sufficiently connected to real or contemplated ter
rorist activity. 

(58] As stated above. the appellants· third argu
ment is that the impact of s. 83.18 is grossly clis
proponionatc to Parliament's objective of ctirbing 
terrorism because it criminalizes acts thm are pre
Ii mi nary to the commission of an inchoate offence. 
The appellants agree that stoppi11g a tenorist act 
before it takes place is a legitimate legislative objec
tive. However, they argue that the exisling crimes 
of conspirucy and attempt are sufficient to achieve 
this objective, and that it is unnecessary and dis
proportionate to reach back funhet and criminal
ize activity tbat is preliminary or ancillary to those 
preparatory acts. 

[59] The appellants rely on this Court's state
ment in R. F. Dery, 2006 sec 5:1, [2006] 2 S.C.R. 
669, per fish J.. that criminal liability does nut 
attach ··to frnillcss discussions in contemplation 
of a substantive crime that is never committed, 
nor even attempted, by any of the parties to the 
discussions" (para. 37). They argue that s. 83.18 
goes even further and criminalizes "indirect and 
fruitless comribmions to non-terrorist activities 
where the intention is to enhance the ability of a 
group to commit such preliminary acts as conspir
ing ur cou11selling, even when~ no terrorist act is 
facilitated or carried out and the accused is una
ware of the spe,cific m1ture of the act contem
plated·· (Nutlarajah fo.ctum, at para. 43). 

[60] In my oprn1on, Dery does not assist the 
appellants. Fi rs1, Dery was concerned with inter
pretation. not constirntional boundaries. Indeed, 
the reasons contemplate that Par! iamenr could, 
if it wished. create an offence of attempted con
spiracy: ""Recognition of attempted conspiracy as 

de se livrer ii nne activite. terrorisre m1 de la fac:iliter 
et. cl'amre p::in, nn degre eleve de 111Pns rea (inten
tion specifique d'nccrollre la cnpacite d'un grnupe 
terroriste de se livrer a u ne activite 1erroriste ou 
de la faciliter). Le ministerc public doit prouver 
Jes ckux composantes hors de 1m11 doute raisonna
ble. L'act<'. qni satisfait 11 cette condition presente 
nn risque non negligeahle de prejudice et ii a Lll1 

lien suffisant avec nne. acrivite rerroriste reelle ou 
envisagee. 

[58] Rappelons que la troisieme pretention des 
appelants veut (Jue rart. 83.18 nit une incidence 
totalement disproportionnee a l'ohjectif du legisla
tenr ct·enrayer le terrorisme en ee qn'il criminalise 
des actes qui sont prealables :l la perpetration d\me 
infracLion preparatoire. Les appelants conviennent 
que l'oqjectif legislatif cl'empecher la perpetration 
d'acies de terrorisme est Jegitime. Ils pretendent 
loutefois que Jes crimes existants de complot et de 
tentative pennettent d"atteinclre eel obje<.:tif et qu"il 
est inutile el disproportionne de ratisser plus large 
et de criminaliser !'acrivite prealahle ou nccessoire 
a u n acte prepararoi re. 

[59] Les appel,:mts invoqnent l'arret R. c. Dery, 
2006 CSC 53, [2006 J 2 R.C.S. 669, oi1 le juge Fish 
nffirrne au nom de not re Cou r qnc nul n·cngagc 
sa responsabilite criminelk en participant,, ii. des 
discussions steriles concernanr t1n crime materiel 
qui n·a ja1imis ete commis et n'a pas meme fait 
J"ob_jet d"tme tentative » (par. 37). Ils pretendent 
qne J'art. 83.18 va encore plus loin et criminalise 
[TRADUCTJON] « la contribution indirecte et vaine 
a une activite non terrorisle en vue d'nccroitre la 
capacite d'un groupe de commctlrc un acte preala
ble com me Jc complot ou J'encomagernent a la per
petration, meme lorsqu·aucnn acte de terrorisme 
n'esl perpetre ou focilite et qne !"accuse ignore la 
nalllre exacte de \"acte envisage,, (memoire de l"ap
pelant Nadarajah, par. 43). 

[60] Selon moi, J"arret Dery n'est d'aucune uti
lite aux appelants. Premierement, ii y e1>t question 
d'interpretarion, et non de Jim ites constitntionnel
les. II appert en effet des 1110Li fs de la Com que le 
legislatellf pourrait il. ,:on gre crecr une infraction 
de tentative de rnmplot: « La crimi11alisntion de 
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a crime might well capture cases of feigned agree
ment. but this son of change in the iaw is best left 
to Par] iament" (p!.!r:.1. 36). 

[61] Second, the reason given in DPry for nol 
punishing acts preceding the commission of an 
incho!.!te offence is that such acls wm1ld nm be suf
ficiently proximate to a substantive offence and 
the harmful conduct that it seeks to address (SCI.! 

paras. 43-46). Here. there is no problem of remote
ness from a substantive offence because Parliament 
has defined the substantive offence. nm as a ter
rorist act, but !.IS acting in ways lhat enhance the 
ability of a terrorist group to carry out a terrorist 
activity. 

[62] I rcmrn to the central question: Is s. 83. l8 
broader thun necessary 01· does it have a grossly 
disproportionate impact, considering that the state 
objective is the prevention and prosecution of ter
rorism? It is trne thats. 83.18 capt mes a wide range 
of conduct. However. as we haw seen. the scope of 
that conduct is reduced by the requirement of spe
cific intent and the exclusion or conduct that area
sonable person Viould not view as capable of mate
rially enhancing the abilities of a terrori~l group 
to facilitate or carry out a terrorist activity. On the 
other side of the scale lies the objective of prevent
ing the devastating harm that may result from ter
rorist activity. When the tailored reach of the sec
tion is weighed against the objective. it cannot be 
said that the selected means are broader than nec
essary or that the impact of the section is dispro
portionate. 

[63] I add this. The breadth of the impugned pro
visions reflects Parli:.11nenl's <letermination that 
·'there is substantive harm inherenl in all aspects 
of preparation for a terrorist act because of the 
great harm that flows from the completion of ter
rorist acts": R. v. /lhmod (2009). 257 C.C.C. (.,ct) 

199 (Ont. S.C.J.), at para. 60. Tn the context of the 
present analysis. it is appropriate to cxhihic due 
deference to this determination. The criminali
zation under s. 83. IS of a broad range of imcra..:
tions that have the potential to - und are intended 
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la tenlntive de cornplot pnurrnit bien permcttre de 
sanctionner Jes ententes fcimcs. rnais c·est au legis
latem qu'il ::tppartient d"introduire dans Jc droit un 
changcment de cette Slll"te >> (par. 36). 

[61] Deuxiemcmcnt, la raison invoquee dans 
rarret Dery rour !JC pas repri mer J"acte prealahle 
a In perpetra1ion ct·une infraction preparatoire est 
rabsencc de proximite suffisante entre ]"infrac
tion materielle et la conduitc prejudiciable ii repri
mcr (voir Jes par. 43-46). En J"espece. le probleme 
de la proximite des <leux elements ne se pose pas. 
car le legislateur definit !'-infraction materielle non 
pas comme la perpetration crun acte terroriste, 
mais bien co111111e le fait cl"agir Je maniere a acno1-
tre l!.! cnpacite d'un groupe terroriste de se livrer i1 
une accivite terroriste. 

[62] Je reviens au point central. L'article 83.18 
a-t-il une portec plus grnnde yue necessaire on nne 
incidence totalement liisproporrionnee nu vu de 
J'objectif de l'Ett:11 de prevcnir le terrorisme e1 de le 
reprimer? Une vasle gamine de comportements est 
certes visee par la disposition, mais elle est resser
rce pur !'exigence lcgale tl'unc intemion specifique 
et !'exclusion de l'acte qu'nne. personne raisonnable 
nc ticndrait pas pour susceptible d'accro11re sen
siblement la capacitc ct·un groupe terroriste de se 
livrcr a une activite terroris1e on de la faciliter. Sur 
J?aulre plateau de la balance, il y a l'objectif de pre
venir le prejudice terrible que peut infliger l'activite 
terroriste. Lorsque J'on pondere la portce ainsi cir
conscrite de la disposition et I'objectif de celle-ci. 
on ne peut pas conclurc qnc le moyen retenu par le 
legislateur a une portee excessive ou une incidence 
disproportionnce. 

[63] J'~jm1te que la portee des dispositions contes
tees resulte de la conclusion tiree par le legislateur, 
a snvoir qu'[TRADUCfl0N] << un prejudice important 
est inherent a chacune des face.ttes de In p!nnirica
tion d'un acte Lerrm iste et ant donne le grave preju
dice cnu~e par celui-ci lorsqu"il est mene i:l tenne » : 
R. c. Ah111ad (2009), 257 C.C.C. (3d) 1~9 (C.S . .T. 
On!.). par. 60. Dans le cadre de la presente an..i
lyse. il convient de clelerer it cette conclusion. La 
criminalisation i:l !'art . 83.18 d'unc grunde vnridc 
Li'i nteraclions ,usceplibles d'accroitre sensiblement 
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to - materially enhance the abilities of terrorist 
groups is not grossly disproponicinate nor over
broad in relation to the objective or prosecming 
and, in particular. of preventing terrorism. 

[64) For the foregoing reasons. I conclnde that 
s. 83.18 does not violates. 7 of the Charter. 

2. Does the Law. Specificallv Section 
83.0 l(l)(h)(i (A). Infringe Sec.:ti1m 2 f tJ1t: 
Charter'? 

(a) Does the l 111pose of the Lmv Violate 
Freedom of Expl'l'ssion? 

[65] The appellants in the companion appeals 
atgue clrnt Part II. l of the Criminal Code criminal
izes expressive activity and therefore infringes the 
s. 2 gliarnntees of freedom of expression. freedom 
of teligion and freedom of association. A lmv may 
limit, or infringe, t1 right either by its purpose or 
by its effect. The appellants contend th:1t the ter
rorism legislation, by its very purpose. li111its the 
rights guaranteed by s. 2 of the Clwrta. 

[66] The critical right at issue is freedom of 
expression, because the s. 2(/J) argume!lL as 
framed is the broadest of the Chart,,,- infringement 
claims. If freedom cif expression is noc infringed, 
on the faces of this case there is no hasis to con
tend th:1t freedom of religion and associ:1tion are 
infringed, as the Court of Appeal observed in this 
appeal ( para. 96). 

[67] The activiiies targeted by the legislation -
committing a terrorist activity, assisting in lhe ciJm
mission of a terrorist activity. enhancing the ability 
of others to commit a terrorist activity and instruct
ing others in the commission of a terrorist :1ctiv
ity - arc in a sense expressive activities. However, 
violent activilies are not protected by s. 2(b): Irwin 
Toy Lrd. v. Quebec (;tltomey GenC'ral). (1989] I 
S.C.R. 927. The Crown argues that this extends to 
:.dl rhe conduct caught by the terrorism provisions 
of the Criminal Code and thal consequently, s. 2(hJ 

la cnpacite d'un groupe lerroriste de se liner a une 
acLiviLe terroriste ou de la facilirer. et yui visent 
pareil accroissemern, n·est pas totalement dispro
portionnee ii t·ot~ectif de reprirner le terrorisrne et, 
en particul ier. de le prevenir, el sa portee n ·esr pas 
excec;sive eu iga rd a cet objectif. 

[64] Pour !es motifs qui precedent, je suis d'avis 
que l'art. 83.18 ne porte pas atteinte au droit garanti 
a !'art. 7 de la C/wrle. 

2. La Loi, u s:1voir la cliv. 83.0l(l)b)(i)(A). 
portc.+dle arteJJHe aux d roil', gorn111 is a 
l':.irt. 2 de la Clw rte'? 

a) L'obierfi{ de la Loi va-t-il Zt l'enrontrP de 
la lihert'-5 d'expression? 

[65] Dans lcs pourvois connexes, ]es appelunls 
pretendent que la p:1rtie II.I du Code criminel cri
minalise l'activitc expressive et, de ce fair, viole 
!es libertes ct·expression, de religion er d'associa
tion gar:rnties a 1 ·arl. 2. Selon enx. I'objectif ou ref. 
fet ct·une Joi peut restreindre 1m droit on y porter 
atteinte. Ils D:ioment qne Jes dispositions sur le ter
rorisme, i1 cause de leur objectif meme. reslreignent 
Jes droits garantis a ran. 2 de la Charte. 

[66] Le principal droit enjeu est celui a la libene 
cl'expression. car la these fondee snr J'al. 2b) est 
celle dont la portee est la plus etendue parmi Jes 
allegntions de violution de droits constitution
nels. Comme le fair obset·ver b Cour d'appel dans 
la prescnte affaire, s·iI n'y a pas d'atteinte a la 
liberle ll'expression, on ne saun1it soutenir. au vu 
des fa its de respece, qu'il y a violation des 1 ihertes 
de religion et tf:1ssociation (par. 96). 

[67] Les actes vises par la Loi - se livrer a une 
activite tcrroriste. aider i:\ sa poursuite, accro1-
tre la capacite ct·autrui de s·y livrer et charger 
quiconqne de s·y livrer - sont en quelque sorte 
des acti,,ites expressives. Or, l'activite violente 
n'est pas protegee par !'al. 2b) : Irwin Toy Ltd. c. 
Qw!bec ( Procure1tr genfralj, [1989] 1 R.C.S. 927. 
Le ministere public pretend quc cc principe vaut 
pour tout acte que repriment les dispositions sur 
le terrorisme du Code criminel, de sorte que !es 
gar:rnries conterfrs a ['al. 2b) ne s'appliquent pas 
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protections do not apply to P.11t 11.l of the Cri111i11a/ 
Code. 

[68] The appt:llants accept that activity thar takes 
the form of violence is 11111 protected by s. 2(hJ. 
However, they argue that the Court of Appeal noted 
that this Court has not yet set out ''the exact param
eters of the violence exception to the broad mean
ing of expressive activity protected bys. 2(h)" tC.A. 
Khawaja, al para. 102). The violence exception, it 
is argued, should be construed narrowly to exclude 
from s. 2(b) protection only expressive activity that 
involves actual physical violence. 

[69] The trial judge ill the companion cases, 
Pattillo J., held [bat the violence exception extends 
to threats and other acts supporting violent activity. 
The Court of Appeal in rhis case found it unneces
sary to decide the issue, holding that even if conduct 
captured by the definition or ··terrorist activity·· 
fell within s. 2(h). the conduct would nevertheless 
not be protected because it undermines the values 
underlying the right to freedom of expression -
the pursuit of truth. participation 111 society and 
individual self-fulfillment. 

[70] Tbis Court's jurisprudence supports tile 
proposition that the exclusion of violence from 
the s. 2(b) guarantee of free expression extends 
to threats of violence: Greater Vanconver 
Transportation A.1t1hority v. Canadian Federation 
of Students - British Co/11mbia Component, 2009 
sec 31, [2009J 2 S.C.R. 295. al para. 28: S11resh V. 

Canada (1Hi11ister of Citizenship and Immigmtion), 
2002 sec I, [2002] I s.c.R. 3. at para. 107; 
RWDSU 1-·. DolJJhin Delivery Lid .. [1986] 2 S.C.R. 
57?,, at p. 588. As this Court held in Greater 
Vancouver Ti'amJ>orlolion Authority, "violent 
expression nr threL1ts of violence foll outside the 
scope of the s. 2(_b) guarantee•· (par:.i. 28 (emphasis 
added)). It makes little sense to exclude acts of viu
lence from the :.imbit of s. 2(h). but to confer pro
tection on threats of violence. Neither are worthy 
of protection. Threats ul' violence, like viulence, 
undermine the rule of lmv. As J wrnte in dissent in 
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aux actes que nse lu parlie 11.1 cln Code 
criminel. 

[68] Les appelanls concedcnt 4uc l'activite 4ui 
consiste ii reconrir ii la violence n'est pas prntegee 
par l'al. 2/J). Ils font toutefois vah)ir que noLre Conr 
n·a pas encore ete appelee a etuhlir [TRADUCTlON] 

,, les parametrcs precis de Ia violence 4ui ne benefi
cie pas de la protection 4ue J"al. 2b) accorde ii. J"acti
vite expressive nu sens large» (C.A. Klunrnja, par. 
102). L"exception de la violence clevrait selon eux 
etre intcrpretee stricLemenr afin 4ue seule J'activitc 
expressive qui cornporte une veritable violence phy
sique ne beneficie pas de I a protection de !'al. 2/J). 

[69] Dans Jes affaire1; connexes. le juge Pattillo 
conclut en premiere instance que l'exclusion de Ju 
violence vuut pour l:.t menace et tout autre :.icte 4ui 
vient appuyer l'activitc violente. Dans le present 
dossier. la Conr d'appel ne jugc pas nccessaire de 
trancher. Elle estime que meme si le comportement 
qui conslilue une « activice terrorisle >> au sens de Ju 
Loi bencficinit de la protection cle J'al. 2h). il serait 
qnand meme prive de la protection de !'al. 1b) pnrcc 
qu'il mine les valeurs qui sous-tendent le droil a la 
liberte d'expression - la recherchc de la verite, la 
participation a la societe ct l'cpanouissemcnt per
sonnel. 

[70] La jurisprudence de la Conr milite en 
faveur de J'inupplication de la liberle tl'expres
sion garantie par !'al. 2b) non seulemcnt a la vio
lence. mais aussi a ln menace de violence : Grea/er 
Vanc011Fer Tra11sporlatio11 Authority c. Federation 
canadie1111e des e!11clianles et et1tdianls - Section 
Colombie-Brilanniq11e, 2009 CSC 31, [2009] 2 
R.C.S. 29.'i, par. 28; Sure sh c. Canada ( l',1inistre 
de la Cituye1111ele et de /'l/llmigratio11j, 2002 
CSC 1, [2002] I R.C.S. 3, par. !07; SDGlv!R c. 
Dolphin Delivery Ltd., [1986] 2 R.C.S. ST!,, p. 588. 
Comme le clit la Cour clans Grealer Vancouver 
11-ansporration ,1111/writy, ,, !'expression v iolente 
ou la menace de reconrir a la violence ne benefi
cicnt pas de la garantie conslilutionnclle ,> (par. 
28 (.ie souligne_)). fl est peu logique tl'exclure !'acre 
de Yiolence du champ d'application de !'al. 2/J), 
mais de proteger la menace de violence. Ni run ni 
1·autre ne valent d"etre proteges. Com me la violence 
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R. v. Keegstra, [1990] 3 S.C.R. 697, threats of vio
lence take mvay free choice and undermine free
dom of anion. They undermine the very values and 
social conditions th:i.t are neccss::iry for the contin
ued existence of freedom of expression (pp. 830-
31). J therefore reject that the violence exception 
to s. 2(b) is confined to ,\ctual pbysicnl violence. 
without however deciding the precise amhit of 
the exception. Threats of violence fall outside the 
s. 2(b) guurnntee of free expression. 

[71] Most of the conduct caught by the terro1-
is111 provisions in Pan I1.1 of the Crimi11(1/ Code 
concerns acts of violence or threats of violence. 
As such. the conduct foils omsidc the protection 
of s. 2(b) of the Cha rte,: The violent nature oi' the 
conduct targeted is cJear. Part II. I prohibits acts of 
serious violence and threats of such acts, which go 
beyond the scope nfprotected expressive activity. A 
"terrorist activity" is defined as an act or an omis
sion that "inte11tional1y" "causes dearh or serious 
bodily h:mn", "endangers a person·s life", ··causes a 
serious risk to the health or safety of the public". or 
"causes substantial property damage ... likely IO 

result" in these bodily banns: s . 83.0l(l)(h)(ii)(A), 
(B). (CJ and (D). These acts, and threats to commit 
them, constitute serious violence or threats of seri
ous violence, and hence are not protected by s. 2(b). 
The ·provision also captllres counselling. conspir
acy and being an accessory afler the fact in rela
tion to conduct enumerated ins. 83.01( l)(b)lii)(A) , 
(Ill, (C) and (D). l need not decide whether coun
selling, conspiracy or being un accessory ufter the 
foct foll within the violence exception 10 tile free 
expression guarantee as a general matter. In the 
case of Lhe impugned terrorism provisions. how
,~ver, the conJuct enumerated in s. 83.(JJ(l)(/J)(ii) 
(A), (B). (C) and (D) rises lo a high level of grav
ity. The particular nature of the enumerated con
duct justifies trenting connsdling, conspiracy oi 

being an accessory after the fa.:t to that condrn.:t as 
heing intimntely connected to violence - and to 
the danger to Canadian society th:i.t such violence 

elle-rneme. la menace de violence mine la rcgle de 
droit. Dissi<lente duns l'arr6t R. c. Keegstra. [1990] 
3 R.C.S. 697, _j'y opine qne lu menace de violence 
prive de Ju liherte de choix ct compromet la liberte 
d"o.ction. EIJe sape Jes conditions et !es valeurs 
sociales memes qui s011t esscmiellcs i'I la perennite 
de lo. 1 iberte cl'expression (p. 830-831 ). Je rejette 
clone l::t pretention selon Jaquclle !"exception i'l l'ap
plication de !"al. 2/J) pour cause cle violence ne s'ap
plique qu'u la violence physique exercee de facto. 
rnais je ne me prononce pas sur la portec precise 
cle !'exception. La menace de violence ne benefi
cie pas de la gurnntie c.onsiitutionnelle de la liberte 
d'expression. 

[7 J] La plupart des actes qui tombent sons le coup 
ue Ju purtie 11.I du Code crimine/ correspondent a 
des actes de violence ou il des menuces de violence. 
Ils ne bcne.ficient clone pas de la protection de !"al. 
2b) de la Charte. Le caractere violent des actes vises 
est rnanife.ste. La partie II. I frappe cl'interdiction 
J"acte de violence grave et la mennce d'un tel acte 
qui echappent a lu portee de l'uctivite expressive 
protegee. L',, activite terroriste >) se definit comme 
1111 acte (acti,)n ou omission) qui. ,, intentionnel
lement ». « cause des blessures graves [ . .. ] ou la 
mort ». <• met en dang,~r la vie cl"tme personne >', 
,,_ compr·rn net gravemcnt la sante on la securite de 
tout ou partie de la population » ou « cause des 
domnrnges matericls considerahles ( ... ] dans des 

circonstunces telles qu'il est probable >> qne des 
lesions corporelles seront causees: div. 83.0l(l)b) 
(i i)(A), (B), (C) et (D). Un tel acte 011 la menace cle 
le commeltre constitne nn acte de violence grave ou 
unc menace de violence grave, de sorte qu'il n·est 
pas protege par l'al. 2b). La disposition vise egale
ment J"e.ncouragement a Ia perpetration. le complot 
ou la complicite apres k fait en liaison avec 1m acte 
enurnere aux div. 83.0l(l)b)(ii)(A). (B), (C) et (DJ. 
Pl1int n'est besoin de decider de maniere ,f!enerale 
si !"encouragement a la perpetration, le complot on 
la complicite apres Je foit sont vises par l'inappJi
cation, pour cause de violence. de la garantie de 
la libertc d'expression. Ccpcndant. clans le cas des 
dispositions sur le rerrorisme contestces. les actes 
enumeres aux <liv. 83.01( IJh)(ii)(A). rBJ. (CJ et (DJ 
revetent une grancle gr:wite. La nature pa1 ticuliere 
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rep1 i:sents. Consequemly, counsel] ing. conspiracy 
or being an accessory after the faC! to conduct enu
merated ins. 83.01( l)(b)(ii)(A). (B), (C) and (D) can 
find no prolecLion under s. 2(b). 

[72] More problematic is the extension of the 
meaning of "terrorist activity .. in s. 83.0I{l)(b)(ii) 
(E), w'hich catches .. an act or omission ... that ... 
causes serious interference with or serious clis
ntption of an essemial service, facility or system. 
whether public or private, other than as a result 
of advocacy. protest, dissent or stoppage of work 
that is not intended to result in the conduct or harm 
referred to in any of clauses (A) to (Cf'. This provi
sion, it is argued, captures "interference" and "'dis
ruption" that involve neither viol~nce nor threats of 
violence. and that thus may be protected by the free 
expression guarn11tee of s. 2(b) of the Charter. 

[73] Read as a whole and purposively, s. 
83.01(1 )(h)(ii)(E) is confined to the reillm of acts 
of violence and threats of violence. The clause 
is directed to acts that intentionally interfere. 
with essential infrastructure, upon which people 
depend, and without which life may be scriomly 
disrupted and pub] ic health threatened. First, 
clause (E) is confined to "serious interference'' 
and ··serious disruption··. Second, this disruption 
must be roan ··essential service, facility or system". 
Third, the clause specifically excludes ·'advocacy, 
protest, dissent or stoppage of work that is not 
intendeu to result in the conduct or harm referred 
to in any of clauses IA) to (C)'". Clauses (AJ to (C) 
respectively target ueath or bodily harm by vio
lence. enuangering a person·s life and serious risk 
to rhe health or safety of 1he public. This removes 
from the ambit of clause (E) a large slice of 
expressive activity, provided it is not aimed at the 
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de ces actes justifie que ron tienne J'encomage
ment a Ju perpetration, Je cornpluL ou la compli
cite apres le fait ponr des uctcs ctroitcment lies a la 
violence ainsi qu'au clanger que presente celle vio
lence pour la societe canudienne. Des ]ors, rencou

-ragcmenl a la perpelralion, le complol uu la cmn
plicitc aprcs le foil qui est lie a llll acre mentionne 
aux div. 83.01(\)b)lii)(A), (B), (C) ct (D) nc saurait 
beneficier de la protection constitutionnelle prevue 
a 1·a1. 2b). 

[72] La division 83.0l(l)b)(ii)(E), qni erend fa 
definition ct·,, acr i vile tcrrorislc » de nrnniere a 
englober racte ou romission 4ui ,, nenurbe ern
ve1nenl uu pnnth'Se des services, ins1allations 
ou systemes essentiels, publics 011 prives. sauf 
duns le cadre de revendications, de protestations 
ou de manifestations d'nn desuccord ou d'un 
arret de travail qui n·ont pas pour but de p1:ovo
quer J'une des situations mentionnees aux divi
sions (A) a (C) ». se revele plus problematique. 
On soutient que cetle disposition s'upplique aux 
,, perturb[ations] » et aux ,, puralys[ies] » qui ne 
comportent ni violence ni menace de violence et 
qui pourraient done beneficier de la protection 
de la liberte d'expression prevne a raJ. 2/JJ de b 
Cha rte. 

[73] IntcrpreLee globalcment el leleologiquement. 
la div. 83.0l (l)h)(ii)(E) ne vise que Jes acles de vio
lence et !cs menaces de violence. Elle a duns sa 
mire la personne 4ui perturbe intentionnellement 
des infrustrucrurcs indispensnblcs dont dependent 
Jes gens ct sans lcsquelles la vie pent etre grave
ment bouleversee et b sanle publi4ue. menncee. 
Premierement, la div. (E) ne s·appliquc qu·a la per
turbation grnve et a la paralysie. Deuxiemement. ii 
doit s'agir de la paralysie de « services, installa
tions ou systemes essentiels ». Troisiemement, elle 
exclut expressement Jes<'- revenclications. [ ... J pro
testations ou [ ... ] manifestations d'un desaccord 
ou f ... ] un arrct ck travail qui n'ont pas pour hut 
de provoquer J'nne des situations mentionnees uux 
divisions (A) ii (C) ». Ces divisions visenl respec
tivement Jes blessures corporelles ou la mon qui 
resullent de !'usage de la violence, la misc en danger 
de la vie d'une pcrsonne et le fait de cumpromeltre 
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violent, d:1ngerons ends conLempJmed in d:rnses 
(A) to (C). 

[74] I am not persuaded on the submissions before 
ns chat the activities targeted hy s. S:l.01( l)(b)(ii)(E) 
fall within the protected zone of free expression. 
This said. 1 woulu not ruk: out the possibili1y that 
s. 83.0l( l)(b)fii)(E) might in some future case be 
found to capture protected ac1i vity. In such a case, 
the issnc would be whether the incursion on free 
expression is jus1ified under s. I of the Charter. 

[75) I conclnde th::it the purpose of the law does 
not infringe freedom of expression. 

( b) Does the E[[Hd of !hi' Lmv Violate 
Frenfom of Expression? 

[76] The appellanls nll argue that s. 
83.0Ul)(b)(i)(A), the motive clause, is unconsti
tutional because (IJ it has the effect of chilling 
the exercise of freedom of expression. i'reedom 
of religion and freedom of association; and (2) it 
would legitimize law enforcement action aimed at 
scrutinizing individuals based on their religious. 
political or ideological beliefs. The trial _jndge in 
this case accepted this argument and severed the 
motive clause; the Court of Appeal disagreed und 
rc~tored it. 

[77] The Crmvn responds that there is no evi
dence of a chilling effect 011 expression or of ille
gitimate targeling. The respondent further argues 
that the conduct canght by the provisions is not 
protected hy the s. 2(b) guarantee., as it amonnts 
to violence or threats of violence and docs not full 
within the purposes that underlie the guarantee. If 
there is no chilling effect with respect to the exer
cise of freedom of expression. there can he none. 
,vi1h respecl to freedom of religion or association. 

[78] The firsc question is what sort of eviden
tiary basis is required to establish that legislation 

grnvement la same mi la s~curite de la population. 
c-e qui soustrait a !'application de la div. (E) un large 
pan de ractivire exprcssiw-, a condition qu'elle 1i"ait 
pas pour brn !es situations empreintcs de violence 
mentionnees aux div. (A) ii (C). 

[74] Les appelants ne me convainguent pas g11e 
!es activites visees it la div. 83.0](l)b)(ii)(E) se 
situent clans la zone protegee au titre de la liberte 
d"expression. Cela dit, je n·exclns pas la possibi
lite que. clans une affoire ulterieme, on arrive ii la 
conclu~ion que cette disposition rcprime une acti
vite protegee. 11 s'agira alors de determiner si la 
restriction de la liherte crexpression est justifiee 
suivant l"article premier de la C/iarte. 

[75] .le conclus que l'objectif de la Loi ne porte 
pas aueinte a la liberte d'expression. 

b) L'eft'et de la Loi va-t-if ,~ l'encontre di' la 
I iberte d'expression? 

[76] Les appelants pretendent que la div. 
83.0J(]Jb)(i)(A). o, savoir la disposition relative au 
mobile, esl incon&titutionnelle (1) puree qn'elle a un 
effet paralysant sur l'exercice des lihertcs d"expres
sion, de religion et d'association et (2) qu·elle legi
time une mesure d'application de la Loi qui son met 
des personnes a nne surveillance ctroile en raison 
de leurs convictions religienses, politiques m1 ideo
l()giques. Dans la presente nffoire, le jnge dn proci~s 
foit droit n sa these et retr.:111che de la Ll1i la dispo
sition relative au mobile. La Conr cl'appel exprimc 
1·avis contraire et retablic la disposition. 

[77] Le ministere public retorque yu'aucun ele
ment ne pronve un effr:r paralysant sur la liherte 
J'expression ou 1111 ciblage illegitime. Il njoute que 
le comportement vise par la disposi1ion n'est pas 
protege par fol. 2b), car ii equivaut a perpetrer un 
acre de violence ou ii. proferer une menace de vio
knce. ce qui ne fait pas partie de la raison d'etre de 
la g::irantie constitutionnelle. S'il n'y a pas cl"effet 
paralys:rnl sur J'exercice de la liberre d'expression, 
ii ne peut yen avoir un snr J'excrcice des libertes de 
re.ligion on J'assoc:iation. 

[ 78] II !'am d'abord determiner qucl type de 
µreuvc est requis pour etablir que la loi a un dTec 
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has a chil I ing effect on the exercise of s. 2 free
doms. The appellants say that a chilling effect can 
be inferred on the basis of logic, common sense 
and the academic liternture. as the trial judge did. 
The respondent says that there must be proof of a 
chilling effect in the form of credible empirical or 
anecdotal evidence, as the Court of Appeal held. 

[79] In some situations, a chilling effect can be 
interred from known facts and. experience. For 
exampl1o. no reasonable person would dispute that 
a law that makes the press 1 iable in damages for 
responsible reponing on political figures \Vil[ prob
ably have a chilling effect on what the press says. In 
such a case. it may be unnecessary to call evidence 
of a chilling effect. Therefore, if the Court of 
Appeal is understood as suggesting that a claimant 
under s. 2 of the Charter must always call evidence 
of a chilling effect, I could not agree. 

[80) However. in this case, it is impossible to 
infer. without evidence. that the motive clause will 
have a chilling effect on the exercise of s. 2 free
doms by people holding religions or ideological 
views similar to those held by some terrorists. The 
reasons of the Conn of Appeal detail why such an 
inference cannot be made. 

[81] First, a causal connection hetween rhe motive 
clause and the chilling of expression of religious or 
ideological views has not been demonstrated. The 
chill in the expression of religious and ideological 
vie,vs referred to by the trial judge flowed from 
the post-"9/11'' climate of suspicion, not from the 
motive clause in the terrorism legislation. 

[82] Second, a chilling effect that results f'rom 
a patently incorrect understanding of a pnwi
sion cannot ground a finding of 11nconstitutional
i1y. Indeed, the motive clause would only have a 
chilling effect on individuals who have cursory 
or incomplete knowledge of s. 83.01. Anyone 
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paralysant sur l'exercice des libertcs garanties 
i1 ran. 2. Les appelanLs ;;outienncnl qu·on pent 
couclure it J'ex isle nee d'un tel cfkl en se fondant. 
comme le jnge du pnices. sur la logiquc, le hon sens 
d In doct1·i11e. L'intt1mj convient pour sa p..1rt avec 
la Coor d'..1ppd qne ]'existence d'un cffct parnlysant 
doit ctrc prouvee au moyen cle donnees empiriques 
fiables. 

[79) Dans ccrtains cas, !'existence de l'effot parn
lysant pe11l eLre inleree de faits conm1s ei d'obser
vations antertenres. Par exemple, toute personne 
raisonnablc conviendrait qu'nne Joi rendant Jes 
journaliste~ passihles de dommages-intercts en cas 
de reportages realises de manierc responsable sur 
des hommes ou des femmes poliLiqucs aurait pro
bablcmcnt un cffet parnlysant sur le travail journa
listigue. Dans un tel cas, ii pent ctrc inutile de prou
ver l'cffet paralysant. Par conse4uen1, je ne peux 
etre d'accord avcc la Cour cfoppel dans la mesure 
oi1 elle laisse entendre gue la persnnne qui invo
que l'art. 2 de la Chari<' doit Loujours pronver l'effel 
paralysalll. 

[80] Or. en respece. sans clements de preuve, il 
est impossible d'inferer que la disposition relative 
an 111ohile a un cffet paralysant sur J'cxcrcicc des 
libcrtes garantics a !'art. 2 par Jes personnes clont 
Jes convictions religienses ou icleologiques s·appa
rentent u celles de certains terroristes. Les motifs 
de la Cour ct'appel exposent en detail Jes raisons 
pour Jesquelles on ne penl tirer une telle inference. 

[81) Prernierement, on n·a demontre aucun lien de 
cansalite entre la disposition relative an mobile ei 
la reticence a exprimer des opinions de nature reli
gieuse ol! ideologique. Leffel 1x1ralysa111 sur !'ex
pression de telles opinions clont fait mention le juge 
du proces decollle du climat de mefiance cree par 
Jes allentats du 11 septembre 2001, non pas de la 
disposition cle la Loi relative au mobile. 

[82] Deux iemen1enL l'effet paralysant cause par 
l'imerprctation manilcstc1nen1 erronee d'une dis
position ne saurait justifier une conclusion cl'in
constittllimrnalite. La disposi1io11 relntive au mobile 
nc pent en dfct avoir cl'effct paralysant que sur 1111c 
personne qui n·a qu'tme connaissance superficielk 

= _1 , .. 
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who reads the entire prnvision will take notice of 
s. 83.0l(J !), which expressly declares that "terror
ist activity'' within the meaning of the Criminal 
Code does not inclncle tbe non-violent expression of 
a political. rdigious or iclenlogical thoughc, belief 
or opinion. Only individuals who go wdl beyond 
the legitimate expression of a political, religious or 
ideological thought. hd ief or opinion. and instead 
engage in one or· the serious forms of violence -
or tbreuten one of the serious forms of violence -
listed ins. 83.0l(l)(b)(ii) need fear liability under 
the terrorism provisions nf the Criminal Code. 

[83] Third, any chilling effect that results from 
police misconduct. SUl'h as profiling based exclu
sively on et!rnicity or religious belief, is not a chill 
created by the terrorism legislation. I agree with the 

following statement made by the Court of Appeol, 
at para. 134: 

Nor can impwpcl' conduct by the state actors charged 
with enforcing legislation render what is otherwise COfl

stitutional legislation un.::onstitutional. Where the prob
lem lies with the enforcement of a constitutionally valid 
statute, the sulution is lo remedy thm i 111proper enforce
ment, nol lo declare the ,aatrnc unconstitmional: Lil//!' 
Sis/l'J's Book nnri An E111pori11111 1•. Canad(/ (Mi11ister of 
J11s1ice), [2000 sec 69.) [2000l 2 S.C.R. 1120, ... al 

purns. 13::1-.35. 

Crimiiial li:2biliry should 1101 be based on a person's 
political, religious or ideological views. Police 
should nm target people as potential suspects 
solely because they hold nr express particular 
views. Nor should th..: justice system employ 
improper stereotyping us D tool in legislntion, 
investigation or prosecution. In the present case, 
the impugned provision is de.irly drafted in a 
rn.:inner respectful of diversity, as it allows for 
Lhe non-violent expression of political. religious 
or ideologicnl views. It raises no concerns with 
respect to improper stereotyping. 

[84] For these reasons. I .:igree with the Comt or 
Appeal th:H the appellants have not estahlished that 

on incomplete de J'art. 83.01. La personne gui 
lit !'article en entier prend connuissancc ctn par. 
83.01(1.1), gt1i dispose cxpressemem qti'une « ucti
vite terroriste » au sens du Code criminel nc s·en
tend pas de 1·expression pacifigue d'tme pensie, 
d'unc croyonce ou d'11ne opinion de nattire politi
que. religieuse on ideologiqtie. Seule la personne 
qui ne s·en tient pas ii !'expression legitimc ct·nne 
relic pensee, croyunce ou opinion et qui se Jivre 
plut6I a qnelque acte de violence grave enumere 
au sons-al. 8:\.0I(l)b)(ii) ou qui menace autrni de 
le faire doit craindre d'cngagcr sa responsabi lite 
sous le regime des dispositions snr le terrorisrne du 
Codi' criminel. 

[83] Troisiemement, J'effet paralysaut resultant 
d'nne fonte policiere, tel le profilage fonde uni9ue
rnen1 sur l'appartcnance ethnique ou la confession 
religieuse, ne sanrnit etre impute aux dispositions 
sur Je terrorisme. Je souscris a rextrait suivant des 
motifs de la Cour d'uppel, au pnr. 134: 

['rRADt:CTION] Le comportement inapprnprie des 
n:presentants de l'Etat qui vcilknt 1t J'application de la 
loi ne peut pas non plus rendre inc,,nstitutionnel ce qui 
est par ailJcurs constitutionnel. Lorsque le prnblemc a 
trait a !'application d'une loi constitutionnelle, la solu• 
tion consiste a rernedier .i l'applic:nion i11app1\1priee, et 
non a dec.larer la lni incnnstitutionndle : Lirtle Sislers 
Bonk and Ari EmporiHm c. (.'(111ada (Mi11istre rle la 
.f1wic.,), [2000 CSC 69,] ['.WOO] 2 R.C.S. 1120, [ .. . ] 
par. I 3J-135. 

La responsabilite criminelle (fune personne ne doit 
pas prendre appl1i sur ses convictions de nutme 
politiquc. religicuse ou ideologiqne. La police ne 
doit pas soup,:;onner une personnc pour k seul 
motif que celle-ci a ou cxprime telle ou tel\e convic
tion. Le systeme de justice doit egaJement s\1bstc
nir de recourir a l'application inopportnne de ste
reotypes pour legiterer, faire enquete Oll engager 
une poursuite. En J'espece, le libcllc de la dispo
sition contestec rcspecte clairement Ja diversiti en 
cc yu'il pennet rexprcssion pacifiqne cl'npinions 
de nature politi4ue, reli.gieuse ou idcologique. II ne 
fait nullemem cruimlre l'application inopportune 
de stereotypes. 

[84] Cest pourqnoi je convicns avcc la Com 
ct·appd que Jes appeln111;; n·ont pas etahli J'effct 
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the motive cl::n1se has a c11illing effect on the exer
cise of s. 2 liberties and results in an infringement 
of s. 2 of the Charter. The mmive clause is consti
tutional and need not be excised from the law. as 
the trial judge held. This is not altered by the fact 
that terrorist legisla1ion in some countries does not 
contain a 111otive clause, or by the argument that 
the tbuse is unnecessary to the Canadian legisla
tive scheme. 

3. Conclusion on the Coustitm ionahtv of the 
Law 

[85] l conclude that the impugned provisions clo 
not infringes. 7 ors. 2 of the Charle,: It is therefore 
unnecessary to consider s. I of the Charter. 

B. Was the Law Correctly Applied? 

I. Did the Deletion and Subsequent Re
insertion of the Motive Clause Make the 
Trial and Convictions Unfair? 

[86] The trial judge found the motive clause 
unconstitutional and severed it. The trial proceeded 
on the basis that this clause was removed from 
the legislation, and the accused was convicted on 
the charges from which he appeals. The Court of 
Appeal held that the motive clause is constitutional 
and should not have been severed. It nevertheless 
upheld the convictions under the curative proviso of 
the Criminal Code. s. 686( l)(b)(iii). on the ground 
that the trial judge concluded that motive had been 
proven in any event. 

[87] The appellant argues that the removal and 
later re-insertion of the motive clause made his trial 
and the convictions unfair. He argues that he has 
been convicted of different crimes on appeal than 
those he faced at trial. The curative proviso cannot 
he applied, he argues. to errors com rn itted hy a trial 
judge that compromise the fairness of the trial. I3y 
convicting the appellant of different charges (i.e. 
under different provisions) than be faced at trial. 
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paralysant de la disposition relative au mohile sur 
l'exercice des libertes garanties a ran. 2, ni son 
a!leinte anx droi1s que cnnsacre ran. 2 de la Charle. 
La disposition est constillliionnelJe et n'n pas ii etre 
retranchee de la Loi. conlrairement it la decision du 
_juge du proccs. Ni finexistence dans Jes lois sur le 
terrorisme de certains pays d'une disposition rela
tive au mobile, ni la these de l'inutilite de la dispo
sition contestee clans le regime legislatif eanadien 
ne saurnient refuter cetle conclusion. 

3. Conclusion sur la constitutionnaJitc de Ju 
Loi 

185] .Te conclus que les dispositions contestees ne 
violent pas Jes droits garnntis ::mx art. 7 ou 2 cle la 
Charre. II est done inutile d'ex:1111iner l'article pre
mier de cclle-ci. 

B. La Loi a-t-elle el/ appliq11hi correclement? 

1. L 'iuvalida tiun de J:1 dispo it ion relative ::rn 
mobile ou.is son retablissemenl ultericur 
ont-i ls rc>ndu iuey uit:tul le proccs c les 
diSdorncions cle c 11 lpahi lite·? 

[86] Le juge du proces ticnt pour inconstitu
tionnelle la disposition relative au mobile et il la 
relranche de la Loi. II instruit le proces sur cette 
base et declare !'accuse coupable des accusations 
portees. Saisie, de l'appel de cette decision. la Cour 
d':.1ppel statue gue la disposition est constitution
nelle ct qu'ellc n·aur~lit pas d.O elm retranchee. Elle 
confirme neanmoins Jes declarations de culpabilite 
en application de la disposition reparalrice du Code 
criminel. le sous-al. 686(1)/J)(iii), au motif que le 
juge du proces u esLime que le mobile etait de toure 
fa<;:on prouve. 

[87] L'appelant pretend qne le retranchement de 
In disposition relalive au mobile puis son retablisse
ment om rendu inequitables le proces et ks decla
rations de culpahili1c. II somient nvoir ete declare 
coupable de crimes diflerems en appel et en pre
miere instance. SeJon lui. la disposition reparatrice 
ne pent s·appliqner a11x e1Tet1rs du _iuge de premiere 
instance qui compromettent requite du proces. En 
le cleclarant coupable d'autres accusations (_soil sur 
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the Court of Appeal ran afoul of this principle. The 
appcilant say" that h:.1d moti ve been an essential 
elcmcm of the offence at trial. he would have testi
fied in his own defonce tn raise a reasonable doubt. 

[88] I C:J11110t accept the appellant's submis
sions. First. the trial judge made a specific factual 
finding that the motive component of the definition 
of rerrorist activity had been pro,·ed beyond a rea
sonable do11bl. which suffices to fully support the 
motive regni remcnt of the convictions. At para. 89, 
be stated: 

. . . I c1msider my pre-trial ruling [concerning the 
constitutionality of the 111t11ive clause] to have no real 
i:fl~ct on the case. l say that because then.· is such an 
abund~rnce of evidence lhat what was being done by 
Khr,waja, Babm, Khyam, and his associates was clearly 
rnotiv~ted .. in whok or in part for 8 political, religious 
or ideologic,1! purpose. ohjccrive or cnusc.'' Whether 
1hat is n es l!niiltl iugrcdi~m ol' rhe ·e offcnt~s <ir not. It 
h~, hecn ~l;>und,1mly prov~-n. [Emphasis added .] 

(891 Second , the evidenc-e of motive and the 
nppeJlant\; knowleclg.e that rhe motive was shared 
hy him and the Khyam terrorist cell was over
whelming and essentially undisputed. The appel-
1anrs extremist religious ideology suffused his 
actions and emails. He literally describes dedicat
ing his I ifc to violent jihad. His own correspond
ence established beyond dispute that his religious 
motive was shared by Khya111 and the other "bros" 
in !he 1erroris1 cell, and that the appellant was 
aware of rlrnt fact. The. appellant's morives ,vere, 
simply pm, beyond reasonable doubt. 

[90] Third, there is no air of reality to the appel
bm's statement thaL he could have to.ken the 
stand uncl rcstificd 10 raise a reasonable doubt on 
motive. had the clause nol heen strnck. The facts 
just recited completely undermine the idea that it 
wuuld have been possible for the appelbnt ro offer 
IL·s1imony put!ing in doubt his knmvlcdge that the 

le fondcment de dispm.itions di rierentes) que celles 
consitlerees uu proccs. la Cour d'appel serait al lee 
a rcncnntre de cc principe. I:appelant affirme que 
si le mobile avnit cons ,itue un e lernent essentiel de 
!'infraction au proces. ii aurail temoigne pour sa 
propre clefonse afin de soulcvcr un cloute raison
nablc.. 

[88] Je ne penx faire droit n ces argu
ments. Premiercment, an chapitn:: des faits, le jnge 
du proces conclut precisement que le volet de la 
definition d"activite tcrroriste qui correspond au 
mohile est prouve bor:, de tout doute rt1ison11ahle. 
ce qui etnye suffisamment cer element des infrac
ti<ins pour Jesquelles iJ y a declaration de culpabi
litc. II dit aussi ce qui snit, au par. 89 : 

[TRADUCTJON] . .. _j"estime q11e ma decision prea
lable [concernnnt la con~tiwtionna lite de fa disposition 
relm ive au mobile] n'a p:1s verit,1blement d'dfet sur !'is
sue de l'affoire. Et ce. parce que de nornbrenx clements 
prouvcnt que ks actes de Khawaja, de Babar. de Khynrn 
el de leurs acolytes etaient manitem:ment perpetres ,lll 
nom -<• exclusivement ou non - d't1n hut, d'un objec
t.if ou d'tme cause de nature politique , religieuse ou 
idt<ologique ,,. Q1i" il -·:misse 011 non d ' un e lemt"nl esscn
lic:l de ees infractions. ii est clai rement pro11ve. [Je sou
ligne .] 

(89) DeuxiememenL la preuve clu mohile et ctn 
fait que l'appelant sarnit que !es membres de la 
cellnle terroriste de Khyam et tui partageaient 
ce mobile emit accabbme et non contestee pour 
l'essentiel. Les actes et Jes co111-ricls de l'appelant 
r.ruhissaient son ideologie religieuse extremiste. 
II dit carrement cons2crer sa vie au jihad arme. 
Sa propre com::spondance erabl it sans l'ombre 
d'un doute quc Khyam ct scs autres « freres » 

de ht cellule lerroriste partageaienl son mohile 
de nature religieuse et qtt'il !c- savait. En dair, le 
mobile de l'appeianl etait etab!i hors de tout doute 
raisnnnable. 

(90] Troisiememem. !'affirmation de l'appelant 
scion laquelle ii se sernit pre.sen1 e :i. la barre e1 

aurait remoigne ufin de sou lever nn dome raisonna
ble yuanl nu mol:-,i le si la disposition n·avai[ pas e[e 
inYalidee n·a aucune vraise111hlancc. Les elc'ments 
susmcntionncs ecancnl route po.~s ibilite que l'appe-
1ant temoigne de manit:re a sonlewr trn doute snr sn 
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Khyam terrorist eel I shared hi, religious 111oliv:1-
tio11 and commirrnent to violent jihad. 

[91] Fourth, it is disingenuous of the appellant lo 

claim rhar. but for the pre-trial ruling on the cu11-
sti1mio11ality of the morivc clanse, he would have 
made di fferenl lucticul decisions during the course 
of his trial. Although the pre-trial ruling removed 
motive us ::i legal issue. motive remained ::i live l'ac
tual issue. Crown evidence regarding motive had 
the potential to grnund inferences with respect to 
the legal issues of knowledge and intent to enhance 
the abilities of a terrnrist group lo carry un or fo.cil
itate a terrorist activity. There is simply no cred
ible basis on which tn conclude that the appellant's 
defence would have been conducted differently 
absent pre-trial sever:rnce of rhe motive clause. 

[92] ln essence, this is a case where no preju
dice flowed from the re-insertion of an essential 
element of the offence on appeal. It is abundantly 
clear that the trial judge would have convicted with 
or withour the motive clause, and it is irrational to 
suppose that the overwhelming evidence of reli
gious, political and ideological motivation could 
have been challenged. 

[9?,] This is an exceptional result, :ippropri
ate in the exceptional circumslances of this case . 
Generally speaking, if an appellate court finds that 
the offence for which an appellant was convicted 
includes an additional essential element. fairness 
\Vould require ordering a new or directed trial. In 
this particular case, however, this Court can be 
confident that the appellant suffered no prejudice 
deserving of a new trial only because the evidence 
on the additional elernelll of the offence was over
whelming. as indeed the rrial judge found, :ind it is 
plain that the appellant ·s strategy would not haw 
changed had the element been recognized at trial. 
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connaissance du foit que Jes membres de la cellule 
terrnriste de Khyum et lui avaient la meme motiva
tion rcligieusc ct le m~me degr6 d'engagement dans 
le jihud arme. 

[91] Quatriemement. ]'affirmation de fo_ppelant 
selon laquelle, si la disposition relative au mobile 
n'avait pus cte jugec: i11constitutionnelle avunt le: 
proces. sa stralegie de defense aumit ere difterente, 
n'c:st pas digne de foi. Cette decision preliminairc 
a certes soustrait le mobile aux questions de droit 
soulevees, mais non aux questions de Fait qui se 
posaient toujours. La preuve du poursuivant quant 
m1 mobile etait susceptible de fonder des inferen
ces au chapitrc de la connaissance de !'accuse ei 
de son intention d":.Kcro7tre la capacite tl'nn groupe 
terroriste de se livrer 1i nne act-ivite terroriste ou 
de la faciliter. II n·y a tout simplement pas de fon
dement valable pom conclure que l'appelant aurait 
presente une defense differente si la disposition 
sur le mobile n ·avait pas ete retranchee avnnt le 
proces. 

[92] En somme. le rerablissement en appel ct·un 
element essentiel de !'infraction n'a cause aucun 
prejudice en !'especc. n ne fair pas de doute gue 
le juge du proces amait reconnu rappelant coupu
ble des accusarions que la disposition relative au 
mobile ait existe ou non. ct il est illogique de sup
poser que la preuve accab](l_nte du mobile religieux, 
politique on ideologique pouvait .etre repoussee. 

[9?,] Notre decision a ce titre revet un caractere 
exceptionneL mais opportun clans Jes circonstan
ces elles nussi exceptionnelles de J'espece. En regle 
generale, lorsqu·un tribunal ct·appel conclut que 
!'infraction donr l"appelant a ete dedare coupable 
comprend un element essemi,d supplementaire, 
requite exigc gu·c11e ordonne un nouveau proces 
ou nn verdict impose. Or, dans la presenre affaire, 
lu. Com peut avoir la certitude que J'appelant 1\"a 
pas snbi de prejudice justifiant la tenue d'un nou
vean proces, ne serait-ce que parce que la preuve de 
!'element supplemcntaire ck !'infraction etaii acca
blnnte, comme le conclut effectivement le juge du 
proces. et qu'il est evident que la strategic de l'ap
pelant n'auruit pas etc clifferente si !'element avait 
etc retcnu au proces . 
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l94J I would dismiss the argument that the Court 
of Appeal erred in applying the curative proviso 
and upholding the convictions. 

2. Does the Armed Conflict Exception 
6pply'? 

[95] Counts 3 to 7 arguably dealt with insurgent 
activities in n~lntion to Afghanisrnn. The appellant 
claims that to the extent that his involvement with 
these activities was shown. he fell within the armed 
conflict exception 10 the definition of terrorist 
activity. The appellant i;ontends that the onus was 
on the Crown to prove beyond a reasonable doubt 
that he did not fall within the armed conflict excep
tion. and that the Crown did not do this. 

[96] The trial judge held that the appellant was 
not engaged in armed conflict, because his conduct 
did not fall within the definition of the term, and 
because there was no urmed conflict undenvay in 
Cnnada, Pakista11 ::md the Uniled Kingdom, where 
the alleged acts were carried out. He took judicial 
notice of the conflict in Afghanistan and of the 
counter-insurgency against tbe government and the 
civilian population. The Court of Appeal affirmed 
the piopriety of taking _judicial notice and the find
ing that the alleged activities did not fall within the 
armed conflict exception. However, it held that the 
trial judge erred in holding thnt the armed conflict 
exception is restricted to acts or omissions carried 
out within the territorial limits of an area of armed 
conflict. 

[97] A number of sub-issues emerge. The first is 
wbetlier the Crown must prove beyond a reasona
ble doubt that lht' armed conflict exception is inap
plicable. The second <.:oncerns the use of judicial 
lllJtice to decide whether the alleged acts fall within 
a particular armed conflict or not. The third is the 
scope of the armed conflict exception to the defini
tion of terrorist activity. 

r98] On the burden of proof, the Crown hears the 
hurden of proving beyond ;i re::isonable douht that 

[94] Je suis cLivis de rejeter la pretention voulanl 
yue la Conr d'appel ail eu tori cl'..ippl iquer la dispo
siLion rep;J.rntrice et <le confirmer les decbrations 
de culpabilite. 

2. L'e: ception relative tlll coaflir nru1e 
s ·appligue-t-elle? 

(95] lJ est possible de soutenir q11e Jes chefs ct·ac
cus:ition 3 a 7 ont trait a des activites insurrec
tionnelles en Afghanistan. L'appelanr pretend que, 
dnns la mcsure oi:1 sa participation a ces activites 
est de.monlree, ii Mneficie de J'exception a !'appli
cation de la definition d'activite terroriste prevue 
ponr le connic anne. fl ajoute qu"il incombe au 
ministere public de prouver hors de tout doute rai
sonnable qu 'il 11·e11 benfficie pas. ce dont ii ne s'est 
pas acquitte. 

[%] Le juge du proces condut que l"appelant 
n·a pas participe a un conflit annc puree gue ses 
nctes ne repondaient pas a la clefinition pertinenle 
et qu'il n·y avait pas de conflil arme an Canada, au 
Pakisrnn et au Royaurnc-Uni, Jes pays duns lesguels 
Jes actes reprnches olll eu lieu . II prend comrnis
sance c!"oftice du co11flit en Afghanistan et de la 
contre-insurrection dirigee contre le gouvernement 
et la populntion civile. La Cour d'nppel opine qu'il 
y avait lieu de recourir a la connaissance d'ofl ice et 
de conclure que !es activites reprochees ne s'inscri
vaiem pas clans un conflit anne .. Elle statue tollle
fois gue le juge du proces a tort de conclure que l 'ex
cepl ion dn conflit nrme ne vaut que pour les actions 
on Jes omissions qui interviennent ii l"interieur des 
limiles terriloriales OLI sevit nn con flit nnne. 

(97] Un certain nombrc de sous-questions se 
posent. Premierement , le minislere public cloit-il 
pronvcr hors cle r.out doutc raisonnable l'inapplica
tion de !'exception du conflit arme') Deuxiernemem, 
y a+il lieu de recourir :i la connaissance d'office 
pour decider si ks actes reprnches one ete accom
pl is ou non clans le cadre cru n ,·on flit arme'? 
Troi sicmement, quelle est la ponee de rexception 
du conflit arn1e prevue dans la definition d'o.ctivite 
terroriste? 

[98] En ce qui conccrnc le fordenu de preuve. ii 
inco111be an min istere public de prnu ver hors de 
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the acts alleged againsl an accused fall within the 
definition of terrorist activity. The ultimate burden 
of showing this is on the Crown. and any reason
able doubt must be resolved in the accusecl's favour. 
However. the armed conflict exception functions 
as a defence. The accused must raise the exception 
:in<l make a prima }!Kie case that it applies. In the 
present appeal, the accused could not make a prima 
facie case thnt the exception applied, as there was 
no evidential lr.rnn<lation to snppun its applicubil
ity. There wns simply no air of reality to the claim 
that the armed rnnflict exception applied. 

[99] On Lhe second is:..ue, I agree with the courts 
below that judicial notice could be taken of the 
ongoing war in Afghanistan and the counter
insorgency acts in that country which. subject to 
the armed conflici exception. meet the definition ol' 
terrorist activity. These facts were beyond contesta
tion. and thus meet the test for judicial notice. 

[100] The critical question in this case is whether 
the conduct of the appellant. as found by the tri~tl 
judge, falls within the scope of the armed conflict 
exception. Like Lhe courts below, 1 conclude lhut it 
did not. The purpose of the armed conflict excep
tion is to exempt conduct taken during an armed 
conflict in accordance wilh applicable interna
tional law. There is no eviclentiul foundation for the 
application of th is exception in the present case: the 
conduct cannot be said to have been taken solely in 
support of un urmed conflict, nor was it in accord
ance with applicable imernarionul law. 

[JO]] First, the trial judge expressly found that 
the appellant knew that the Khyam group's terror
ist uctivities extended beyond the armed cunfl ict in 
Afghanistan, and supported these terroris1 objec
tives (parns. 130-31). Thus, the appellant's actions 
were not .. directed solely at supporting the insur
gency in Afghanistan .. (C.A., clt para . 168). Even if 
the appellnnt's efti.lrls \-Vith r.:spect to Atghanistan 
could be con,idercd part of nn armed conflict 
governed by international law. the verdicts would 
stand. 
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tout doute raisonnable que les actes rcproches a 
!"accuse correspondent a la. definition d'activite ter
roristc. Ccst ii lui de le prouver, et tout doutc nii
sonnable joue en faveur de ["accuse. Toutefois, !"ex
ception du conflit arme offre un moycn de defense. 
L'accnsc doit la faire valoir et prouvcr prima fcwif' 
qu"elle s·applique. Dans le present dossier. J'ac
cuse ne ponvait s'acquilter de cette obligation, car 
aurnne preuve n"etayait rapplicabilite de 1·excep
tion. L'app1ication de !'exception du confJit arm6 
n·etait wut simplement pas vraisemblable. 

[99] En ce qui concerne le deuxieme point. je 
conviens avec Jes tribunaux inferieurs qu'on pou
vait prenclre connaissance d'office de la guerre en 
cours en Afghanistan et des activites de contre
insunection qui y ont lieu et qui, sous reserve Lle 
1·exceptinn du conl'lit arme, repondent a la defini
tion d'acrivitc terroriste. Ces fails Ill:! peuvent etre 
comestes et satisfont done aux exigences de la 
connaiss::ince d'officc. 

[JOO] En respece, ii est crucial de savoir si 
!"exception du conflit arrne s'applique aux :ictes 
accomplis par l'appelant, scion lejL1ge clu proces. A 
l'instar cles tribunanx inforieurs. jc reponds par la 
negative. Celte exception vise a exclure Jes actes 
commis dans le cadre chm conflit conformcmcnt 
au droit international applicable. L'applicution de 
cette. exception en respece n·a pas de fondernent 
clans la preuve : on ne pent affirmer que Jes actes 
ont ete accomplis uniqnement a 1'appui cl"une partie 
rt lm conflit arme. ni conformemenl au droit inter
national applicable. 

[Wl] D'abord, le juge du proces conclut expres
semenl qne foppelant savait que les acrivites ter
rnristes du groupe de Khyam <lebordaiem le cadre 
dn conflit anne sevissant en Afghanistan et qu'il 
partageait Jes visecs terroristes du groupe (par. 
130-13 I). Part ant, ses actes ne [TRADUCTION] 

<< visaient [pas] uniquement it appuycr l"insur
rcction en Afghanistan » (C.A., par. 168). Meme 
si Jes activites de J'appelm1t lii.::cs a ce pays pou
vaient etre imputecs a un conflit arme regi par 
le droit international. Jes verdicts demeureraient 
incho.nges. 
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f 102] Second, !he evidence is overwhelmingly 
contrary to the proposilion that the appcll:mt·s nets 
were pare of an armed conflict governed by inter
national Jaw. There is no air of reality to the sug
gesLion that the appellant believed that the Khyam 
group intended to act in compliance with interna
tion:il law. or that he cared if it did. The evidence 
showed only that ··the appellant was a fervent pur
veyor of hatred, anti-Semitism, religious bigotry 
and adulation for mass atrocities, wbo \\'US making 
Jetonatnrs. and providing other snpport, for ·amaz
ing bros ... who felt the same way"' (R.F.. at 
para. 39). The violent jiha<list ideology espoused 
by the appellant in his numerous communications 
is fundamentally incompatible with international 
law. The (,eneva Conventions prohibit acts aimed 
at spreading terror amongst civilian populations , 
which are considered \Var crimes. The appellant, 
hy contrast. did ,\fa11 he did in support of a group 
Whose credo was to take arms against whoever sup
ports non-Islnmic regimes and that recognized that 
suicide attacks on civilians may sometimes be _jus
tifit:<l by the ends of jihad. 

{ 103] This was the evidence hefore the trial 
judge. Unconlrnclicted. ii established beyond area
sonable doubt that the appellant·s condnct did 1101 

foll 1vithin the armed conflict exception to the defi
nition of terrorist activity. 

3. \Vere the Verdicts Unreasonable? 

[104] The appellant content.ls that the convictions 
for counts 3 to 7 are unreasonable for three rea
sons: fl) the Crown failed to establish his knowl
edge of the U.K. humb plot; (2) Lhere is no evidence 
that he knew that the Khyam group was :i rerroris1 
grnup: and (3) the Crown failed to prove rhe. necc~s
s:iry particulars of these counts. 

[l05] These submissions are without merit. 
Count;-; 3 Lo 7 were not confined to the U.K. bomb 
plot. The trial judge approprimely convicted the 
appell:rnt only uf included offences ol' making an 
explosive with rc.spect to 1he U.K. plot (counrs l 

[ !02] Ensuite. cle sol ides elemems Je preuve rcfu
tem la these que les actes de I'::ippelnlll s'inscri
vaient d:ins le cadre J'un conflit arme regi par le 
droit international. II est i nvraisemblable gue l'ap
pelanL ait cru que le gronpe de Khyam comptait res
pecter Jc droit international on qu'il s'en soil soucie. 
J .a prenve erabEt uniquement gue [TRADUCTION] 

,,. I'appelant propageait avec arcleur haine, antisemi
Lisme et frmatisrne rcligienx, qu'il idealisait la per
petracion c.l'atrocites mnssives. qu"il fabriquait des 
detonateurs et qu'il aidait par :iillems ses "freres 
extraordinaires [ ... ) qui partagenient le meme sen
timenr'' » (m.i., par. 39). L'ideologie du jihad arme 
a laqudle sonscrit J"appelant Jans ses nomhreu
ses communications est foncieremem incompati
ble avec k Jroit international. Les conventions de 
Geneve interdisent Jes actes qui consistent a semer 
la terreur parmi Jes populations civiles et elle les 
assimile a des crimes de guerre. Or. 1·a.ppel:mt a 
accompli ses actes afin d"aider un groupe voue a fa 
Jutte armee contre tous ceux qui appuient Jes regi
mes non islamigues ct ponr qui Jes fins du jihad 
peuvcnt parfois justifier un atcentnt suicide. contre 
des civil$. 

l 103] Yoila la preuw dont dispnsait le juge Liu 
proces. Non contredite, elle etabJit hors de tout 
cloute raisonnable que l'nppelant ne beneficie pas 
de !"exception a J"applicntion de la definition d'ncti
vite terroriste prevue pour le contlit arme. 

3. Les verdicts sont-ils cleraisonnables? 

[104] Lappel:int invoque trois motifs pour les
qnels le,; declaration, de culpabilite relatives 
anx cllefs d'accusation 3 :'l. 7 seraient dcraisonna
bles : ( I) le ministere. public n·a pas prouve qu"il 
etait au courant du complot de faire exploser une 
bombe an R.-U., (21 aucun element ne prouve gu·i1 
savait que le groupe de Khynrn etait un groupe ter
roriste et (3) le rninistere public n·a pas prouve les 
clements cnnscitntifs des infractions. 

[105 J Ces pretention,; sont sans fondement. Les 
chefs 3 a 7 ne visaient pas que le complot d"attentat 
ii. J'explosif au R.-U. A jnste 1itre, le juge du proces 
ne declare. l'appelant ;,;oupable que d'infractions 
incluses liees a la fabrication d"un engin explosif 
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and 2). Second, the triul judge. amply supported 
by the evidence. expressly found t.hal the Khyarn 
group was a terrorist group within the definition 
in the Criminal Code and that the uppellant was 
aware of the terrorist objectiYes and knowingly 
supported and panicipated in them. Finally. much 
of the argument on unreasonable verdict is prem
ised on the armed conflict exception. which cannot 
succeed for the reasons discussed above. 

C. Did the Court of A!)peal Err in Overturning 
!he S1?11tence Imposed bv the Trial Judge ond 
S1tbstit111i11g a Term of Ufe lmpriso11111ellf? 

l. The Tria l Jude~·s Sentence 

[l06] The· trial judge frmnd the appellant guilty 
of seven offences. On the first two counts. he held 
that the appellant's knowledge of the U.K. bomb 
plot wns not proved and convicted him only for acts 
rcluted to the development of the "hifidigimonster" 
for nnspeci fieJ homhi ngs. On counts :, to 7, he con
victed the appellant for various acts related to the 
Khyam group's terrorisl activity. 

[ I 07] The trial judge sentenced Lhe appellant to 
!O nnd a half years of imprisonment in nddition 
to the 5 years he had already served in custody. 
He held that the appellant should be sentenced 
in respect of only one of the offonces include~] in 
counts l and 2 on the Kie,wpple principle, since 
both relmecl 10 the same acts - development of the 
"hifidigi1nonster". 

[108] The trial juJge reviewed the principles and 
purposes of sentencing and stated that in terrorism 
cases, denunciation. general deterrence and public 
protection should be emphasized over personal 
deterrence and rehabilitation. He concluded that in 
the absence of any evidence bearing on rehabilita
tion, this fo.ctor clici not attract weight, and noted the 
gravity of the offences and the aggravating effect of 
the appellant·s mmivation. 
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en vue de l'allentat projete a11 R.-U. (chefs I ct 2). 
En outre, se fondant sur une preuve abondante. le 
jugc conclul expressemenl guc le groupc de Khyam 
est un groupe terroriste au sens de la definicion du 
Code cri111inel, qne l'appelalll connaissait ies objec
tifs terroristes de ce groupe el qu'il a sciemnwnt 
contribue a Jeur realisation. Enfin, la these du ver
dict di:raisonnable prend en grande parlic appui 
sur !'exception du con flit arme. lnquelle nc saurait 
s'appl iquer en l"e$pece pour Jes motifs enonces pre
ceclcmment. 

C. La Cow· d'appel a-1-elle eu tort d ·wm11/er la 
peine imposie e11 premiere instance et de /11i 
s11bstituer l'emprisom1eme111 b perpt!t1ri1e? 

I. La peine imposee en premiere instance 

[106] Le jl1ge du pro~'.es tleclare l'appelant coupn
ble de sept infractions. En cc qui concerne !es deux 
premiers. ii estime que sa connaissance du com
plot d'attentat a la bombe au R.-U. 1frst pas prou
vee et ii le reconnu:'it senleme11t coupable des actes 
lies a Ia mise au point du « hifidigimonster » des
tine ft d'eventuels attentats a J'explosif. Quant aux 
chefs 3 a 7, ii declare J'appelant coupable de divers 
actes lies aux ucrivitcs terroristcs du groupe de 
Khyam. 

[107] Le juge du proct:s condanme l'appelant a iO 
ans ct demi c!'emprisonnement en sus des .'i annees 
deja purgees. II estime que, snivant le principe ck 
J"arret Kie11apple, l'appelant ne doit etre condamne 
qne pour une des infractions comprises dans !es 
cleux premiers chefs, puisqne Jes denx se ratta
chent aux memes actes. a savoir la misc :rn point du 
« hifidigi1nonster ». 

[108] Le juge examine !es prindpes et Jes objcc
tifs de la determination de la peine et il a!Tirme 
que, clans les affaires de terrorisme. la denoncia
tion. la dissuasion genernle et la protection du 
public remportent. sur la dissuasion de l'individu 
et sa reinsertion sociale. II conclut que, en !'ab
sence de preuve s'y rapportant, la reinsertion n·est 
pas prise en co111pte. puis il souligne la gravitc des 
infractions et l'd'fet aggravant de la motivation de 
J'appelant. 
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[IOtJJ The !rial judge rejected !he Crown·~ argu
nient that Lhc appdlunt should receive the sume 
sen1ence imposed in the U.K. on Khyam, one or 
the leaders of the London bomb plot. because the 
uppellant"s participation was at a lower level and 
did noc merit life imprisonment. The trial _judge 
referred, in his reasons for sentence. to the ··ama
teurish effon[s]" of Lhe appellant (para. 33). and 
found that Khyarn and his associates "were away 
om in front" of the appellant. who was but "a ,vill
ing helper and supponer" (para. 37). 

(l 10] The trial judge noted that s. 83.26 of the 
Criminal Code requires that consecutive sentences 
be imposed for terrorism offences. However, he 
held that this was sn~jec1 to the "totality principle'' 
that the combined sentence should not be unduly 
long or harsh and should not exceed the overall cul
pubil ity of [he offender. 

[ 111] The trial judge declined to give the appel
lant strict "'two for one" credit for time served, 
in view of the need to denounce Lhe conduct. 
However, he tonk into account generally the fact 
that the appellant hud already spent five years con
fined to a detention centre not suited to long-term 
imprisonment. Similarly. wiLhout udopting a pre
cise mathematical forrmda. he gave some credit for 
the appdlanrs :id missions at trial. 

[l 12] In conclusion, the trial judge imposed the 
following seiltcnce amouming tu a total of 10 and 
a half years or imprisonment: 4 years for coum I; 
2 years for count 3: 2 years for count 4; 2 years for 
connt 5; and '.1 months !"or each or counts 6 and 7. 
He added the following ccrms: no parole eligibility 
for 5 years; a rn::mdatory DNA order (stayed pend
ing appeal); und a lifetime order prohibiting pus
session of firearms. 

2. The Crnm of Appe::il's Scntcnco 

[ 113] The Court of Appeal found three e1-ro1·~ 
of principle in the lrial judge's sentencing and 
increased the sentence to lik imprisonment for 

[109] Le juge rcjene lu pretention ctn m1111stere 
public selon laquelle rappelant devrait se voir infli
ger la meme peine quc celle dont a ecope Khyam, 
l'un des auteurs du complot d"attentnt a la bombe 
a Londres, an R.-U., pan::e que Ju participation de 
rappebnt elait moindre et ne justifiait pas nne peine 
d'emprisonncment a perpetuite. Dans les motifs 
qu'il invoque a l'appui de la peine, le juge qualifie 
l'appelant d'[TRADUCTJOK] « amateur >> (par. 33) 
et de « parLisan .?1 la fois enthousiaste et devoue >>, 

alors que Khyam ct ses acolytes « etaient bien plus 
determines>' que Jui (par. 37). 

[J 10] Le juge du proces foit remarquer que J'art. 
83.26 du Code crimi11el prescrit !'infliction de 
peines consecutives pour la perpetration d'actes 
de terrorisme. Toutefois, le« principe de totalite » 

vonlant que la peine cumulative infligee ne soil pas 
indfunent Jongue uu severe ni disproportionnec eu 
eg:ml a la culpabilite globale du delinquant, n'est 
pas pour m1tant ecarte. 

[I l J] Vu la necessite de denoncer Jes actes de 
l"appelant, le juge du proces refuse de rednire la 
peine il raison du double du temps passe. en deten
tion. Cependant. ii tient generulement cornpte des 
cinq mrnces purgees par l'appelant dan:, un centre 
de <letenlion non adapte ii J'emprisonnement de 
longue durce. De meme. sans recourir u une for
mule mathematique precise, il reduit quelque peu la 
peine en raison des aveux de I'appelant au proces. 

[ 112] En conclusion, le juge inf! ige au total I 0 
ans et demi d'cmprisorn1ement : 4 ans pour le pre
mier chef, 2 ans pour le troisieme. 2 ans pour le 
quatrierne, 2 ans pour le cinquieme. 3 mois pour 
chucun des sixieme et septieme chefs. Jl exclut 
toute possibilite de lib,~ration conditio11nelle avant 
5 ans, ii ordonne a foppelant de se soumettre ii un 
prelevernenl genetique (execution de J'ordonnance 
suspendue jusgu·:rn jngement en :ippel) et ii lui 
interdit de possec\er nne arrne a feu sa vie clurant. 

2. La peine imposee par la Cour d'appel 

[ 113] La Cour <fappel opine que trois errenrs de 
principc cntachcm la determination de Ia peine 
en premiere instance et, sur le premier chef, elle 
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counL l and consecutive terms of imprisonmem 
totalling 24 years for the remaining counts. 

[ 114] The first error was lht: trial judge's finding 
thut the appellant's level of involvement was of a 
low order, compared to Khyam and his associates 
who were "away uut in front·· of him. The Court 
of Appeal held that this condusion was unreason
able on the basis of all the evidence. The second 
error was in not treating the absence of evidence 
on rehabilitation prospects as an important factor 
in sentencing. The third error was in not jmposing 
consecutive sentences, which was contrary to the 
requirement of s. 83.26. 

3. Analvsis 

[l 15] At the outset, I wish to underscore that the 
temptation to fashion rigid sentencing principles 
applicable to terrorism offences as a distinct class 
of offences should be avoided, subject to the provi
sions in the Criminal Code that specifically per
tain to those offences. The general principles of 
sentencing, including the totality principle. apply 
to terrorism offences. 

[l 16] As regards the sentences imposed on the 
appellant. I agree with the Court of Appeal that the 
trial judge made uitical errors in sentencing. 

[l 17] The first error identified by the Court of 
Appeal was the trial judge's unreasonable deval
uation of ihe seriousness of the appellant's con
duct. The Court of Appeal interpreted the trial 
juuge's comments in this regard as concluding that 
the appellant was less morally blameworthy than 
Khyam and other associates. The trial jndge·s com
ments might also be interpreted as merely conclud
ing that the appellant was not as directly involved 
in terrorist activities :.is others. On either view, 
however, it appears that the trial judge effectively 
devalued the s.:riousness of the appellant's conduct 
in a way that was inconsistent with the evidence. 
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accro1t la peine en int'ligeant J'ernprisonnemcnt ii 
pcrpetuite et, sur Jes mllrcs chefs, elk impose des 
peines consecutives totalis:.rnt 24 ans crcrnprison
nement. 

[114] La premiere erreur reside duns la conclusion 
du juge du proces selon laquclle le degre Lfimplica
tion de J'appelant est minime par rapport ii Khyam 
et ii ses acolytes, lesquels etnie111 ,, bien plus deler
mines )> qne M. Khaw::ija. La Cour d'appel stallle 
que, au vu de rensemble de la preuve, il s·agit d'une 
conclusion dcraisonnablc. La deuxicme erreur tienl 
ii. l'ornission de voir dans rabsencc de prcuve sur 
Jes perspectives de reinsertion sociale un element 
important de Ia determination de la peine. La 
troisieme resulte du caractere non consecutif des 
peines, leqnel va a l'enconrrc de ran. 83.26. 

~- Analvse 

[l 15] Je souligne d'emblee qu'il faut resister a la 
tentation d"etablir des principes rigides de determi
nation de la peine pom Jes seules infractions cle ter
rorismc ct de considerer que ccllcs-ci appartienncnt 
ii. une categorie d'infractions a purl. sous reserve 
des dispositions du Code crimiliel 411i visent pre
cisement ces infractions. Les principcs generaux 
de determination de la peine, dont le principe de 
totalite, s'appliquent aux infractions de tcrrorisme. 

l] 16] En ce qui concerne Jes peines infligees a 
J'appelant, je conviens nvec la Cour d'appel que le 
juge du proces a comm is de graves erreurs dans la 
determination de la sanction qni s·imposnit. 

[I 17] La premiere erreur relevee correspond a 
la rn inimisation excessive de la gravite des actes 
de l'appelant. Pour la Cour cl'appel, il apperl des 
remarques du juge du proces que Jes uctes de rap
pelant Jui paraissent moins moralement repreben
sibles que ccux de Khyam ct de ses ucolyks. On 
pel\t aussi conclme des observations du juge qu'il 
considere simplement que rappela111 n\:st pas aussi 
directemcnt engage dans J'nctivite rerroriste gue 
Jes amres. Quoi qti'il en soit. ii semble que le juge 
minimise bel et bien, malgre la pretive, la grnvire 
des actcs ck J'appelant. 
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[I IR] The evidence, in brief, showed lhat rhe 
appcJl:.rnt was determined to help the Khy::im 
group pcqx:.trate a number of acts of m::iss violence 
against civilian and mil ilury targets; helped finance 
the Khyam group: offered training in electmnics to 
Khyarn: bnill devices intended to serve as remote 
triggers for improvised explosive devices (the 
.. hifictigimonsrer'"): and went to Pakistan to train 
for ··combat"' in Afghanistan. His emails showed 
Lhal he encouraged and applauded violent jihad. 
Panicnlurly chilling is his email speaking in posi
tive terms of using a troublesome person as a sui
cide bomber in an Israeli nightclub. 

[ 119] A typical message giws the flavour of the 
emails the appellant sell!: 

Ok nigga, i""ll make a booking now. lnshaAllah i'm 
thinking of comin down on the February 20th or 
around then. Lemme knov; if that's good with ll. also 
let me know soon how you want the device. I just wam 
to do a demo of it and show you how ir works and stuff. 
ii"s range, anc.i other things. ~owe gotta find a way we 
can get it imo UK, m:1ybc i can courier it over, i don 't 
know if UK customs will grnh it ornot. prn_y to the mosl 
high, he'll find us a way. we·re slartin lo work on a fow 
other much more sophisticated projects that can be of 
gn:at beuefit to the J. i"ll speak to you about them when 
we med ... [Trial _judgment, at para. 42.J 

[ 120] Indeed, the tri:il judge was cle.ir that 
Khaw~ja was ·•fuJ ly re~vonsihle for his actions·· (rea
sons lor sentence, at pura. 31). As the trial juclge 
explnined, ~,t para. 31: 

... he went far out of his way, from his home. from his 
country and frnm his g:·1inful cmpl(lyms:nt to engage 
with the Khyam group and participate as he dic.l in and 
to the! group·s enc.lc:l\'urs. Thi s is not :1 (;ase of a vulner
abk young pcison being lur~u o, b~guiled into c1 imi
nnl mist,'01Jcluc1 in v,hid1 he was noi inclined In partici
pate. Kh,1w:.1ja was a willi n!! .111(1 ,,,,.~er pnnk ip,1111 . . . . 
[Emphasis ,1clckd.] 

[121] In short, the appellant's subjective "ueter
rninaLion to ht·ing Lkath. destruction and Lerror to 

[ 118] II appert en somrne de la preuve gue l ·uppelant 
etuit resolu ii aider le groupe de Khya111 a commet
tre un certain nombre d'acte s de violence ii grnndc 
echelle contre des civils et des cibles milit,1ires, qu'il 
a contribue au financernent du groupe de Khyam. 
gu"il a offert i'l. Khyum de lui donner des coms 
d'elcctronique, qu"il a fabrique des dispositifs per
mettant de declencher a distance des engins explo
sifs artisanaux (le « hifidigimonster ») et qu'il est 
alle s·entrn'iner au Pakistan en vue de << combattre » 

en Afghanistan. Ses conrriels 1'eve-lent qn'il encou
rugeait le jihad arme ct gu'il se rejouissuit de son 
existence. Le courriel clans Iequel il se montre favo
rable ii l'ntilisation d\me personne presentant des 
difficnltes conune bumbe hiuni.line dans une bo'ite 
de nuit isracliennc glace particulierement le sang. 

l 119] Yoici un message donnant unc idee de la 
teneui" des courriels de I'appela11I : 

[TRADUCTJON] Ok, negre, je vais foil'e une reservation, 
Inch.Allah, je pense ari-ii.'er autour du 20 fevrier. Dis
rnoi si r.a te convient. Laisse-moi egalement savoir bien
tot comment w· wux l"ilpp::ireiL Je ve11x jusk faire une 
d.:monstration et le moritrer comment ii fonctionne. etc- .. 
sa portee ct d'autres cho,,es, done, nous devons trmrver 
une maniere de l'introdt1ire au R.-U., ,ie peux peut-etre 
a lier le porter, je ne sais pas si les douaniers briLar111 iques 
vont l'inte:rceptcr ou non. Prions Dien qu·i1 nous eclaire. 
Nous comnien1_:ons it travailler 11 un certain nombre 
d'autres projets beaucoup plus complexes qui peuvent 
et re d'un grnnd i nteret pour le J. Je t'en parlerai lorsque 
nous nous varons . , . [fagement de premiere instance, 
par. 42.] 

[ 120] Le j uge dn proces dit dairement que 
M. Khawaja [TRADUCTlO.N] ,. porle rentiere res
ponsabilite de ses actes ,, (motifs du jugement rela
tif i.\ la determination de la peine, par. 31).11 expli
que, au par. 31 : 

(TRADliCTlON] ... ii a mut quittc, son foyer. son pays 
et un emploi remunerateur pour se _joindre au groupe de. 
Khyam et participer comme ii l'n foit a s~s nctivites. Ce 
n'est pas un jeune homme vulnerable qti'on a leum: ou 
trompe pour !'amener ii commettre dt:s :ictes criminels 
qu"il n'etait pas encli11 h commettre. Khnwnjt1 u tutl uvec 
P111pre.1semei11 ct <le i,o_n plc--in !!:re ... [Je souligne.] 

f 12JJ En resume, la [TRADUCTJON] « determina
tion [sn~iective de J'appelant] it causer la mort de 
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innocent people" (para. 37) appears 10 have been 
strong - indeed. as strong as that of other mem
bers uf rbe Khyam group. 

[1221 The second err0r idemified hy the Court 
of Appeal is that the trial judge failed to treat the 
absence of evidence of Lhe appellant's rehabilita
tive prospects as an important factor in sentencing. 
I agree that the absence of information on the like
I ihood of the appellant re-offending was relevant to 
sentencing. particularly in regard to s. 718(c:) and to 
the need to separ:nc offenders from society, where 
necessary. Indeed. as O'Connor J. wrote in R. v. 
Dol\'11ey. 2010 ONSC 1531 (CanLU). at para. 31: 

Where it is :ippan:nt that the offender is n danger
ous per5011, who is likely lo compromi~e public safety 
if released, he should be detained for a period of time 
suffieiem to reasonably conclude that such danger has 
suhsich:d. The duration of the sentence must be suffi
cient to give the conectional authorities the necessary 
Ii me lo properly treat the offender and for the National 
Parole Board to assess the risk of his rcoffcnding. 

(123) The absence of evidence on the appellant's 
likelihood of re-offending gave the trial judge 
no assurance that he v.;as no longer committed to 
violent jihad and terrorism, or that there was any 
chance that, over time, he could change and be 
released from state control without undue risk of 
harm to the population. The lack of information on 
a person's prob:ibility of re-offending, in the face 
of compelling evide-nce of dangerousness, is suf
ficient to justify a stiffer sentence. 

[124] I cannot accept the broad proposition that 
"the import of rehabilitation as a mitigating cir
cumstance is significantly reduced in [rile] con

text [of terrorism] given the unique nature of the 
crime ... and the grave and for-reaching threat 

that it poses to the foundations of our democratic 
society" (C.A .. at para. 201). The ten-orism provi
sions catch a very v"ide varieLy of contluct, suggest
ing that the weight lo be given to rehabilitation in 
a given case is best left to the reasoned discretion 
or trial judges on a case-by-case basis. This does 
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personnes in1iocentc\. a semer la destruction et la 
tcrreur ,, (par. 37) parait avoir ete grancle - aussi 
gram.le en fail que cdk: des aulrcs mcrnhrcs du 
gro11pe de Khy:1111. 

[J 22] En c.le11xiernc lieu , la C'our d'appd reproche 
au juge du proc~s de ne pas avoir vu duns l'abscnce 
de preuve sur la 1cinsenion sociale eventuelle de 
1·appelant un element important de la detamina
tion de la peine. Je conviens qne l'ahsence de tlon
nees sur le risque de recidive est pertincnte a ce 
chapitre, paniculierement au regard de J'al. 718<) et 
de la nccessite d'isokr, nu hcsoin, Jes delinq,iants 
du res!e de la societe. Dans R. r·. Do1rney. 2010 
ONSC 1531 (C\111Lll). par. 31. le j11ge O'Connor 
ecrit cl":JjJleurs ce qui suit : 

[TKi\Dl:CTtON] Dans ks ens 0(1 i I est manifrsle que 
le delinqu.int est une pcr,unne dangereuse qt1i mcltra en 
peril la securite puhlique si elk: est lihercc, la detention 
doit se poursuivre jusgu·a ce. que \'on puisse rai~ornw
blement conclure gue le clanger est ecarte . La duree de 
llt peine doit etr.:: suflisamrnen\ longue pour gue l'auto
rite corrixtionnelle ait le lt:mps de trailer adcquateme111 
le delinquant et que la Commission nulionale des lihe
rations conditionnelles evalue k risque de recidive. 

[123J L'absence d'element de preuve sur le risyue 
que l'appelant recidive a prive le juge de !'assu
rance que l'appelant n\:tait plus acquis a la cause d11 

jihad arme et du terrorisme ou que, avec le temps. 
ii pourrait changer et ne plus devoir etre soumis 
au controle de rf:tat sans que la population ne 
soit exposce a un risque de prejudice trop grand. 
L"absence de donnees sur la recidive eventuelle. au 
vu ct·une prcnvc convaincante de clangerosite, suffit 
a justifier nne peine plus severe. 

[124] .Te ne sa'tlrais convenir de manicre generale 
que [TRADCCTION) ,, l'importance <le la reinsertion 
snciale comme circonstance attenuante diminue 
considerablement des !ors gu"il est qucsiion de tcr
rorisme ctant donne la nature particuliere du crime 
et la grave menace gu·il fait peser sur Jes fonde

ments de notre societe clemocrutiqne » (C.A., par. 
201). Les dispositions SLlr le terrorisme visent une 
trcs grandc varictc d"actes. ce qui clonne a penser 
qn'il vaut rnieux bisser au juge du proces le soin 
de decider duns chague cas de l"importancc qu·il 
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nol, however. negate the fact thal on the evidence in 
this cas", Lhc absence of evidence on rehabilitation 
prospects _justified a stiffer semence than otherwise 
might have been appropriate. 

[125] The third error identified by the Court of 
Appeal is Lhal the rrial judge erred in interpreting 
s. 83.26. which provides that convictions under 
ss. 83.02 to 83.04 and 83.J S to 83.23 require con
secutive sentences. The Court of Appeal took the 
view that the --iotn liiy principle"'. which re4uires 
that the cumulative sentence rendered for multiple 
offences not excccd the overall culpability of the 
offender. should be moderated or altered in the case 
of terrorism offences so that "the customary upper 
range Lol' l5 to 20 year~] for consecutive fixed-term 
sentences will not be applicable" (para. 210). 

[126] \Vhlle l agree witb the Court of Appeal 
that s. 83.26 requires that sentences for terrorisL 
offences be scrv.:d consecutively, l do not agree 
that this result is incomistent \Vith the totality prin
ciple on the evidence i11 this case. The only restric
tion impos.::d by the totality principle is th:it the 
sentence not exceed the overall culpability of the 
offender. While the pr:ictice in Canadian courts is 
Lo impose sentences of between 15 to '.W years if 
a lifo sentence is not appropriate, this practice is 
not binding and is not pnrt of the totality principle: 
seeR. i·. 1'vf. (C.A.i. [1996] i S.C.R. 500.J>erLamer 
C.L at para. 56. The fact that sentences of over 
10 years may be imposed more often in terrorism 
cases is not inconsistent with the totality principle. 
It merely attests to th,~ particular gravity of terror
ist ollcnces and the moral culpubility of those who 
commit them. I condude thut the heightened grav
ity or the terrorism offences at issue in this case 
w:1s sufficient Lo justify imposition of conserntive 
sentences running over :20 years, without violating 
the totality principle. 

[127] Arter reviewing Lhe three errors commil
ted hy ihe trial judgt, thl' Comt of Appeal wem 

convient d".:1ccorder a la reinsertion sociale. Mais le 
foit dcmeme que, compte tenu de Jn preuve en l'es
p~ce. !'absence de clonnees sm Jes possihilites de 
reinsertion socinle justifiait une peine plus sev~re 
que celle qui aurnit convenu autrement. 

(125] En troisieme lieu, la Cour ct·appel reproche 
nu juge du proces de ma! interpreter J'art. 83.26, 
qui prevoiL que la peine infligcc pour une infrac
tion prevue a J'un des art. 83J)2 a 83.04 er 83. I 8 a 
8.3.23 est purgee consecutivement. Selon elle, duns 
le ens d'actes de terrorisme. ii convient de moderer 
ou de modifier !'application du ,, principe de tota
litc » ~ suivant Jequel la peine cumulative infligee 
pour de multiples infractions ne doit pas etre dis
proportionnee eu egard a Ia culpabil ite globale du 
delinqu:rnt - <le f:.l\'.011 a lever [TRADUCTION] « la 
limite superieure [de 15 a 20 ans] habituellement 
observee pour Jes peines consecutives d'une duree 
determinee >> (par. 210). 

[1261 Cenes, l'art. 83.26 exige que les peines infli
gees pour des inf'i'uctions de terrorisme soient pm
gees consecutivement, rnais je ne peux etre cl'accord 
avec la Cour d'appel lorsqu'elle estime que cetce 
moda!ite est incomput.ible avec le principe de tota-
1 ite , compte tenu de la preuve e11 l'espece. Le prin
cipe de tota1ite veut seulemcnt qne la peine inflige.e 
ne soil pas disproportionnee eu egard ii la culpahi
lite globule du delinquunt. Les Lribnnaux canadiens 
inffigellt generalement des peines d'tme duree de 
15 n 20 ans lorsque l'empi·isonnemenl a perpetuite 
n·est pas indiqne, 1nais cette pratique n'est pas obli
gatoire et 1te releve pas du principe de totalite : voir 
R. c. M. (C.A.). [1996] 1 R.C.S. 500, Jejuge en chef 
Lamer, par. 56. L'idee que des peines de plus de 20 
ans d'emprisonnement devraieil! etre imposees plus 
souvent clans les dossiers de terrorisme ne vn pas n 
l'en..::ontre du priilcipe de totalit6. C'cst simplement 
prendre acre du ca.raclere particulierement grave 
des infractions de terrorisme et lie la cnlpabilite 
morale de leurs auteurs. Je conc:lus que !'extreme 
gravite des infracLions de terrorisme en cause clans 
la presente affairc! justifie des peines ..::onse..::utives 
wtalisant plus de 20 ans d'empi'isonnement. et ce. 
sans entorse au pri11cipe de totnlite. 

[1271 Apres ranalyse des trois erreurs du juge 
du pruces. In Conr d'uppel declare qne la peine 
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on to state that the sentence be imposed failed to 
adequately reflect thrc,;: critical martcrs. 

f 1281 First. tl1e sentence imposed did not reflect 
the gravity of the appellant's actions. I agree. The 
appellam was a willing pal'ticipant in a terrorist 
group. He was \Xlmmittecl to hringing death on all 
those opposed to his extremist ideology and took 
many steps to provide support to the group. The 
bomb detonators he attempted to build would have 
killed many civilians had his plan succeeded. A 
sentence of JO and a l1alf years does not approach 
an adequate sentence for such acts. 

[129] Second, the C<lllrt of Appeal found that 
the sentence did not reflect rhe continuing danger 
this committed and apparently remorseless man 
would pose to society on release. For Lhe reasons 
discussed earlier, I agree. The trial judge's sen
tence failed to give adequate weight to the ongoing 
danger the appell.l.nt posed to society. 

[130] Finally. the Court of Appeal faulted rhe 
trial judge's sentence for failing to send a .. dear 
and unmistakable message that terrorism is repre
hensible and those who choose to engage in ir [in 
Canada] will pay a very heavy price" (para. 246). 
Without suggesting that terrorism offences attract 
special sentencing rules or goals, I agree that 
denunciation and deterrence, both speci fie and 
general, are important principles in the sen1enc
ing of terrorism offences, given their seriousness: 
see s. 718.2(a)(v) of the Criminal Code; H. Parent 
aml J. Desrosiers, Traite de droit er/min.el, vol. 3. 
La peine (2012). at pp. 76-78. 

[131] For these reasons, l woulu di~miss the 
appeal from sentence. 

VII. Conclusion 

[132] I would dismiss the appeal and affirm the 
convictions and the semence imposed by the Court 
of Appeal. 
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infl igee ne tient pas di\ment compte de Lrois consi
deration, cruciales. 

[I 28] Premierernem, la peine impost'.~ ne rcflctc 
pas la gravite des actcs de rappelanl. .le suis ct·ac
cord. L'appelam n participc de son plein gre aux 
activites d'nn groupe Lerroriste. II eta it resolu a tuer 
tou s ceux gui s'c>pposaienl n son iLleologie extre
miste et il a contribue de nombrcuses manicres aux 
aclivites du groupe. S"il n'en avait tenu qu'a Jui, ses 
detonatenrs de bombe m1raient cause la mort de 
nombrenx civils. Une peine de lO ans et demi ponr 
de tels actes est loin d'etre suffisanre. 

[129] Deuxiemement. la Cour d'appel conclut que 
la peine ne rellele pas le danger permanent que pre
scmerai1 pour la societe cet homme resolu et sans 
remorcls apparents une fois Jibere. Pour lcs motifs 
yui precedent. je souscris a son opinion. Lu peine 
infligee a !'issue du proces ne tient pas clfiment 
compte. du danger que rappelant presente tonjours 
pour la societe. 

[130] Enfin, la Conr d'appel estime que la peine 
infligee en premiere instance ne transmet pas le 
[TRADUCI 10:-.i] « message clair et non equivoque 
que le tenorisme est condamnable et quc ceux qui 
decidenl de s·y Jivrcr [au Canada] paieronr un prix 
tres o::kve » (par. 246). Sans laisser entemlre que 
des regles ou des objectifs particuliers de determi
nation de la peine s'appliquent en matiere de ter
rorisme, je conviens que la denonciation et la dis
suasion. tant snr le plan individuel que collectif. 
constituent des objectifs imporlunts lorsqu·il s·agit 
,l"arri!Ler la peine des uuteurs d'infractions de ter
rorisme ctant donne la gravitc de cdlcs-ci : voir 
le sous-al. 718.2a)(v) ctn Code crimi11el; H. Parent 
et .I. Desrosiers. Traile de. droil cri111ine.l, l. 3, La 
pei11e (2012) , p. 76-78. 

[HI] Pour ces motifs, je snis ct·avis cle rejeter le 
poun·oi interjete a rencontre de la peine. 

VII. Conclusion 

[1321 Le pourvoi est rejete. Les declarations de 
culpahilite et la peine infligee par la Com d'appel 
sont confirmees. 
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APPENDIX 

Criminal Code, R.S.C. 1985, c. C-46 

83.01 (l) ... 

"terrorist actil•ity'' means 

(b) an act or omission, in or ot1tside Canada. 

(i) that j.5 committed 

(A) in whole or in part for a political, 
rt:ligious or ideological pm1>ose, objec
tive or ca(1se. a11d 

(B) in whole or irt pnrt Wilh the inten
tion or intimidating the puhlic, or a 
segment of the public, with regard to its 
security, 1-ncluding its economic secu
rity, or compelling a person, a govern
ment or n domestic or nn internation11I 
organization to do or to refrain from 
doing any act, whether the public or the 
person. government or oi:gan1zation ·is 
inside or outside Ca11ada, and 

(ii) that intentionally 

(A) causes death or serious bodily harm 
to a person by the use of violence. 

(B) endangers a person's lik 

(C) causes a serious risk to the health or 
safety of the public or ai1)1 seg1nent of lhe 
public, 

( D) causes s11bsrnntial property damage, 
whether to public oi' priv:ite p'roperty, if 
causing. such damage is likely to result in 
the conduct <.)r harrn referred to in any of 
clauses ( A) to (C), or 

(E) causes serious interference with or 
serious disruption of an essential service, 
facility or system, whether public or pl'i
vatc. other than as a resuli of advocacy, 
protest, dissent or stoppage of work rhnt 
is m,t intended to result in the conduct or 
harm referred to in any of clauses (A) to(C), 

ANNEXE 

Code crinti11el, L.R.C. 1985, ch. C-46 

.83.01 (]) ... 

,, activiie tertoriste ,> 

b) soit un actc - action ou omission, comrnise m1 
Canada ou a l'<!tranger : 
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(i) d'une part, commis 11 la fois : 

(A) uu nom - exclusivement 011 non -
d'i.in biit; d'mi objectif ou d"1me cause de 
nature politique, religieuse ou ideologique, 

(B) en vue - ,exclusivemem ou non -
d'intin1ider tout 01i partie de In population 
quanta sa securite, enlre autres sur le plan 
economiqlie, OLI de conlraindre une per
sonne, un gouvernement ou une organisa
tion nationale ou ihternationale ii accomplir 
un acre ou a s'en nbstenir, que la personne, 
ln population; le gouvernement ou !'organi
sation soil ou 110n au Canada. 

(ii) d'ai.ttre part, qui intentionnellernem, scion 
le cas: 

(A) cai.1se des hlessures graves a u11e per
sonne ou la mort de celle-ci, par !'usage de 
hi ~·iofonce. 

(B) met en danger la vie d'une personne. 

(C) compromet gravement l,1 sante ou la 
securiie de tout ou partie de la population, 

(D) cause des dommages materiels 
co1isiderables, que les biens vises soient 
publics ou priv6s, dans des circonstances 
telles qu'il est probable que l'une des situa
tioiis .tti.eiitionnees aux divisions (A) it (C) 
en resu Item, 

(Ei perturbe gravement ou paralyse des 
services, installations ou systemes essen
tiels, publics 011 prives, sauf dnns le cadre 
de revendications, de protestations ou de 
manifestmions d'un desm:cord ou cl'un 
arret de rravai I qui n\mt pas pour but de 
provoquer !'um: des situations mentionnees 
aux divisions (A) a (C). 
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and includes a conspiracy. attempt or threat to comm it 
any such act or omission, or being an accessory after 
the fact or counselling in relation to any such act or 
omission, but, for greater certainty, does not include an 
act or omission that is committed during an armed cm1-
flic1 and that, at the time and it1 the place or- its com
mission. is in accordance with customary internation:11 
law or conventional international la,v applicable rn the 
conflict, or the activities under taken by military fo rces 
of a state in the exercise of their official duties. lo the 
extent that those adivilies are governed by other rules 
of international law. 

··1errorist group" means 

(a) an entity that has as one of its purpose.s or activ
ities facilitating or cnrryi og out any terrorisl activily, 
or 

(b) a listed entity, 

and includes an association of such entities. 

(l.l) For greater certainty, the expression of a 
political, religious nr ideological thought, belief o r 
opinion does not come within parngrapb (/J) nfrhe defi
nition "terrorist activity·· in subsection (1) unless it con
stitutes an act or omission that satisfies Lhe criteria of 
that paragraph. 

83.18 (J) Every rnie who knowingly participates in 
or contributes to, directly or indirectly, any activity of a 
terrorist group for the purpose. of enhancing the ability 
of any terrorist group to foci] irate or carry out a ,errorist 
activity is guilty of an indictable offence and liable to 
imprisonment for a 1erm not exceeding ten years. 

(2) An offence may be committed under subsec-
tion (I) whether or not 

(a) a terrorist group actually facilitates or carries 
out a terrorist activity; 

(b) the participation or contribution of the accused 
actually enhances the ability of a terrorist group to 
facilitate or carry out a tarorist activity; or 

(c) the accused knows the specific nature of any 
krrorist activity that may be facilitated or carried 
out by a terrorist group. 
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Som vises par la presente definition, rdalivemt:nt 11 un 
le] acte, le cornplot, b tenrntive, la menace. la c:ompli
c·ilt' apri:s le fnit. el l'cncouragement ii la perpetration: 
il est entendu que sont exdus de In prescnlc dffin it ion 
l'acle - nction ou umission - cnmmis an cours ,fun 
conflit arme et confo1111c. au moment ct mi lieu de la 
perpetration. nu droit international coutumier ou au 
droit inrernatinn,11 conventionnel applicahk au cont'lit 
u in~i que Jes activitlis menc.c~ p:tr k s forces :i rmecs d 'un 
~ l:ll dans l'cxcrcice de l1;11r~ foncti ons offi t.:.icllcs, dn11 ~ 
la mcsure oi1 ces activites sont 1egies par d';:rntres r.:gles 
de droit international. 

,, g l"oupe tcrroriste » 

a) Soit nne entite dom run des o~jets ou rune des 
acrivites est de sc l ivrer it des activites terrnristes ou 
de le s facil i ter: 

b) soil unc entite inscrite.. 

Est assimile it un groupe terroriste un groupe (HI une 
association forrne de groupes terroristes au sens de la 
prt'sente definition . 

(l.l) Jl est entendu que !'.expression d'unc pens.Se. 
d'une croyance ou d'une opinion de nature politique, 
religieuse ou idfologique n·est visee a J'alinea /J) de la 
definition de ,s nctivite terroriste ,, au parngrnphe (1) 
que si elle consritue Lill acte - action ou omission -
repondant aux criteres de eel alinea. 

83.18 (IJ Est coupable d'un acle criminel passible 
d'un emprisonnerncnt maximal de dix ans quiconque. 
sciemment, participe a une activite d"un groupe terro
risr.e. ou y contribue, directement 011 non. clans le hut 
tl'uccroitre la c<1pacite de tout groupe terroriste de se 
livrer a une activite terroriste ou de la fm:iliter, 

(2) Pour que l'infrac:liun vi see au paragr~1pbe ( l) soil 
commise, il n'est pas neeessai re : 

o) qu'une activite terroriste soit effectivemc;nt 
me nee; ou faci Ii tee par un groupe terroriste; 

b) que la participation ou b contribution de !'ac
cuse uccroisse effectivement la eapncilc d'un gmupe 
terroriste J~ se livrer a une activite terroriste ou de 
la faciliter: 

ci quc J'accuse connnisse la natllre exacle de toute 
activik terroriste sus,·eptible d'etre menee ou focili
tee par un groupe terroriste. 
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(:l) Participating in or contribrning to an activity of 
a te1 rorist group includes 

111) providing, receiving or recruiting a person to 
reccivc training; 

(VJ providing or offering to provide a skill or an 
expertise for the benefit of. at the direction of or in 
assol'iation with :1 terrorist group; 

(cJ rncruiting a person rn order to facilitate or 
commit 

(i) a t.:rrorism offence, or 

(ii) an act or omission omside Canada thaL 
if committed in Canada. would be n terrorism 
offence: 

(d) entering or remaining in any country for the 
benefit of, at the direction of or in -association with a 
krrorist group: rrnd 

(1') making oneself, in n:sponse lo instructions 
from any of the persons who constitute a terrorist 
group, availabk to facilitate or comniit 

(iJ a terrorism offence. or 

(ii) an act or omission outside Canada rhat, 
if committed in Canada. wonld be a terrorism 
offence. 

(4) In determining whether an accused participates 
iu (lr contributes to any acti,iity of ri terrorist group, the 
court may consider, nmung other factors, whether the 
ac(·used 

((I) uses a name. word, symbol or other representa
tion that identifies, or is nssociated wiLh, the terrorist 
group; 

I/;) frequently associates wiih any of the persons 
who constitute the, terrorist group; 

(rl re.:eivcs any benefit from the terrorist group; or 

(d) rcpeaiedly engages in activities at the instruc
tion of :rny of the persons who conslilute the terrorist 
group. 

83.26 A sentence. other than one of life imprison
menr, imposed on a person for an offence under any 
of sections i:!3.02 to 83.04 and 83.18 to 83.23 shrill be 
~,crved consecutively to 

In) any otht!r punishment imposed 011 the person, 
other than a sentence of life imprisonment, for an 
uffence i.lrising out of the same event or series of 
event5; nnd 

1)) La participation ou J[I contrihulion a une activite 
d'un gioupe terroriste s'entend notamment : 

11) du fait de donner OLl d'acquerir de la formi.ltion 
ou de recruter une pt!rsonne a une tel le tin; 

b) du fait de mettre des competences ou une exper
tise a la disposition d'un groupe terroriste, a son 
profit ou sous sn direction. ou en associ.Jtion i.lvec. 
lui, ou d·offrir lie le faire: 

c) du fait de recruterune personne en vue de foci li
ter ou de co111111ettre une infraction de terrnrisme ou 
un acte 11 J'etrangcr- qu'l, s·il etait comm is au Canada, 
conMituer::iit unc telle infraction: 

d) du fail d'entrer ou de demeurer dnns un pays au 
profit ou sous li.1 direction cl"un grnupe terroriste, ou 
en association al'ec lui; 

e.) du fai1 d"etrt! disponihle, sous Jes instructions 
de quiconque fait partie J"un groupe tenoriste, pour 
faci liter ou commertre unc infrnction de terrorisme 
ou un acte n l"etranger qui, s'il emit cu111111is ~u 
Canada. constituerait une tdle infraction. 

(.:l) Pour determiner si !'accuse purlicipe ou contri
bue a une activit6 d'Lrn groupe terroriste, le trihu nal 
peut notamrnent prendre en comptt! lt!s fairs suivants : 

a) raccuse uti,ise Lm nom, 1111 mot. un syrnbole ou 
un nutn: signe qui identific: le groupe ou y est asso
ci~; 

/J) ii frcquente quiconyue fail partie du groupe ter
roristc: 

c) ii re.,:oit un uvantage du groupe ierroriste; 

d) ii se livre regulien>1n.:111 i1 des activites selon Jes 
inslructions d"trne personne faisnnt partie du groupe 
Lerroriste. 

83.26 La peine - sauf um: peine d'emprisonnemem 
a perpemite - infligee a une personne pour une infrnc
tion prevue 11 l'un des articles tGJJ2 ii 83 04 et 83. 18 a 
83.23 est purgee consecutivement: 

r1) a toute aulre pein,~- - sauf Lille peiJ1e ct·cmpri
sonnement it pe1vetuire - snnctionn:rnc une :iutre 
infraction basee sur le~ mcmcs foils; 
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(b) any other sentence. othc:r Llwn one of lifo 
imprisonment, Lo which the person is subject at the 
time the sentence is imposed on the person for an 
offence under any of those sections. 

718.2 A court that imposes a semence shall also 
take into cot1siderntion the following principles: 

(a) a sentence should 1,e increased or reduced to 
account for any relevant aggravating or mitigating 
circumstnnce.s relating to the offence or the offender, 
and, without limiting the generality ofthe foregoing, 

(v) evidence that the offence w::is ::i terrorism 
offence 

719. OJ A sentence commences when it is imposed, 
except where a relevant enactment otherwise provides. 

(3) In determining the sentence to be imposed on a 
person convicted of an offence. a court may take into 
accoLuil any Litne spent in custody by the person as a 
result of the offence. 

Appeal dismissed. 

Solicitors for the appellant: Greenspon, Brown 
& Associates, Ottawa. 

Solicitor for the re:,pondent: Public Prosecution 
Service of Canada, Toronto. 

Solicitor.for tire intervener the Attorney General 
of Ontario: Attorney General of Ontario, Toronto. 

Solicitors for the intervener Groupe delude en 
droitset libertesde laFac11!tededroi1 de l'Universite 
Lal'al: Langlois Kronstrom De5jardin.s, Q11ebec. 

Solicitors for the intervener the Canadian Civil 
Liberties Association: Kapoor Barristers, Toronto. 
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b) it toute arnre peine - sauf une peine J"empri
sonnement 11 perpetuite - en cours d'execution 
infligee it m1e personne pour une infracfion prevue a 
run de ces ttrticks. 

718.2 Le tribunal determine la peine ~ infliger 
cornpte Lenu egalemeiJt des principes suivatils : 

aJ la peine devrait ctre adaptee aux circonslances 
aggravantes ou attenuanles 1 iee.s ft la perpeirntion 
de !'infraction ou i.\ la situation du delinquant; sont 
notamment considerees commc des circonstances 
aggravantes des elements de preuve etablissant: 

(v) que rinfrnction perpetree par le dclinquam 
est une infraction de teuorisme; 

719. (I) La peine commence au moment ou elle est 
infligee, sauf lorsque le texte legislatif nppl icable y 
pourvoit de foc;on difference. 

(3 J Pour fixer la peine ii infliger a une personne 
declarl!e coupable d'une infraction, le tribunal peut 
pn:ndre en compte toute periode que lfl personne a 
passee sous garde par suite de rinfract_ion. 

Po11rvoi rejete. 

Proc11reurs de l'appelant : Green.spon, Brown & 
Associates, Ottciwa. 

Procure11r de l'intimee : Service des poursuites 
penales d11 Canada, Toronto. 

Proc11re11r de l'intervenanf le proc11re11r gene
ral de tOntario: Procureur general de !'Ontario, 
Toro!llo. 

Prornre11rs de l'i11tervena111 le Groupe d'e111de 
en droits et libertes de la Facitlte de droit de l'Uni
versite Laval: Langlois Kro11s/rom De~:iardins. 
Quebec. 

Proc11re11rs de l 'i111erve11ante /'Association ca11a
die11ne des liberles ciriles: Kapoor Barri.sfffs, 
Toronto. 
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Soliciturs tor the in1ervei1er thP Rritish 
rof,,mbia Civil Liberiir's Association: Paliare. 
Roland. Rosn1.hng, Rothstein. foronto. 

Procurte//rs de /'i11ierv1'11a111e /'A 5Sociation 
des· liher/es (friies de la Co/0111i>il'-Brifannil111P: 
Pu!iorP. Ru/c;nd, Rosl'llherg, RotiIS"kin, 1cmmto. 
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Retail, Wholesale and Department Store 
Union, Local 580, Al Peterson and Donna 
Alexander Appellants 

V. 

Dolphin Delivery Ltd. Respondent · 

and 

a 

Syndicat des detaillants, grossistes et 
magasins a rayons, section local_e 580, Al 
Peterson et Donna Alexander Appelants 

c. 

Dolphin Delivery Ltd. Intimee 

et 

Attorney General of Canada, Attorney 
General of British Columbia, Attorney 
General for Alberta and Attorney General of 
Newfoundland Interveners 

b Procur~ur general du Canada, procureur 
general de la Colombie-Britannique, 
procureur general de l' Alberta et procureur 
general de Terre-Neuve lntervenants 

(_) 
') 
)) 

INDEXED AS: RWDSU v. DOLl'HIN DELIVERY LTD. 

File No.: I 8720. 
C 

REPERTORJE: SDGMR C. DOLPHIN DELIVERY LTD. 

N• du greffe: 18720. 

1984: 6, 7 dccembre: 1986: 18 decembrc. 

,. 
,, 
, .• > 

1984: December 6, 7; 1986: December 18. 

Present: Dickson C.J. and Beetz, Estey, McIntyre, 
Chouinard, Wilson and Le Dain JJ. 

Presents: Le juge en chef Dickson et les juges Beetz, 
ii Estey, McIntyre, Chouinard, Wilson et Le Dain. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
BRITISH COLUMBIA 

EN APPEL DE LACOUR D'APPEL DE LA 

COLOMBIE-BRITAN::-JJQUE 

Droit constitwionne! - Charle des droits - Liberte Constitutional law - Charter of Rights - Freedom 
of expression - Interlocutory injunction against 
secondary picketing - Applicqtion based on common 
law rule against inducing breach of contract - Wheth-
er injunction offending Charier right to freedom of 
expression - Canadian Charter of Rights and Free
doms, ss. J, 2(b), 32(1) - Constitution Act. 1982, 

" d'expression - 1njoncrion interlocutoire empechant le 
piquetage secondaire - Demande fo11dee sur la regle de 
common law interdisant l'incitation a la rupture de 
contrat - L'injonction porte-t-elle atteinte au droit ii 
la liberte d'expression confere par la Charle? - Charle 

s. 52/1 ). 
f ca11adienne des droits el Iibertes, art. I, 2b), 32(1) -

Loi constilutionnelle de 1982. art. 52( 1 ). 

Appellant was the federally certified bargaining agent 
for the locked out employees of Purolator, an Ontario 
based courier. Prior to the lockout, respondent made 
deliveries for Purolator in its area and afterwards, for g 

Supercourier, a company connected with Purolator. 
Appellant applied to the British Columbia Labour Rela
tions Board for a declaration that respondent and Super
courier were allies of Purolator in their dispute with 
appellant. Such a finding would have rendered the pick- h 
eting of respondent's business premises lawful, and 
consequently would have affected its business in that its 
collective agreement provided that its employees' refusal 
to cross a lawful picket line was not a violation of the 
agreement or grounds for disciplinary action or dis
charge. When the Board declined to hear the application 
for want of jurisdiction, the labour relations of the 
appellant being within federal jurisdiction, the icgality 
of appellant's proposed picketing then fell for determi
nation under the common law because the Canada j 
Labour Code was silent on the issue. No picketing 
occurred at respondent's premises as respondent was 
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Le syndicat appclant etait accredite en vertu de la Joi 
federate comme agent negociateur des employes lock
outes de Purolator, une entreprise de messageries ayant 
son siege social en Ontario. Anterieurement au lock-out, 
l'intimee effectuait des li1•raisons pour Purolator dans la 
region qu'eile dcsservait et, apres le lock-out, en a fail 
autant pour Supercouricr, une societe ayant des liens 
a1•ec Purolator. L'appelant a demande a la Commission 
des relations de travail de la Colombie-Britannique une 
declaration portant q11e l'intimee et Supercouricr etaient 
des alliees de Purolator dans le conflit en cause. Une 
pareille declaration aurait rendu legal le piquetage de 
l'etablissement de l'intimce, ce qui aurait eu un effet sur 
son entrcprise puisque, aux termes de la convention 
collective, le refus des employes de franchir une ligne de 
piquctage lcgalcmenl dressee ne constituait pas une 
violation de la convention et n'entrainait ni mesures 
disciplinaircs ni renvoi. Quand la Commission s'est 
declaree incompetente pour entendre la demande, Jes 
relations de travail de l'appelant etant de competence 
federale, la legalite du piquctage envisage par l'appelant 
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granted a quia timet injunction which was upheld on 
appeal. At issue here is whether secondary picketing in a 
labour dispute is protected as freedom of expression 
under s. 2(b) of the Charter and accordingly not the 
proper subject of an injunction to restrain it. 

Held: The appeal should be dismissed. 

Per Dickson C.J. and Estey, McIntyre, Chouinard 
and Le Dain JJ: All picketing involves some form of 
expression and enjoys Charier protection unless some 
action on the part of the picketers alters its nature and 
removes it from Charter protection. Charter protection 
of this freedom does not encompass violence, threats of 
violence or other unlawful acts. The picketing at issue, 
although intended lo bring about economic pressure and 
to induce the common law tort of breach of contract, 
was protected by the Charter. 

The Charter applies to the common law. The lan
guage of s. 52(1) of the Conslilution Act, 1982 clearly 
includes the common law and a construction of that 
section that would exciude the common law from the 
Chatter's application would be wholly unrealistic. 

The Charter does not apply to private litigation com
pletely divorced from any connection with government. 
Section 32 specifies that the Charter applies to the 
legislative, executive and administrative branches of 
government: their actions are subject to the Charter 
whether invoked in public-Or private litigation .. An order 
of the Court, however, cannot be equated with govern
ment action for the purposes of Charter application 
notwithstanding political theory. The Courts, while 
bound by the Charter, act as neutral arbiters and to 
regard a court order as an element of governmem action 
necessary to invoke the Charier would unduly widen the 
scope of the Charter's application to virtually all 
litigation. 

Although government action is generally dependant 
on statutory authority, it may rely as well on the 
common law as in the case of the prerogative. The 
Charter will apply to the common law where the 
common law is the basis for some governmental action 

a done du etre determinee en fonction de la common law 
etant donne le. silence du Code canadien du travail sur 
la question. II n'y a pas et: de piquetage a l'etablissement 
de l'intimee parce que celle-ci a obtenu um: injonction 

a qttia timel, laqi.Jelle a ete confirmee en appel. La ques
tion en l'espece est de savoir si le piquetagc secondaire 
dans le cadre d'un conf1it. de travail releve de la liberte 
d'expression accordee par !'al. 2b) de la Charte, de sorte 
qu'il ne peut pas a ban droit etre empeche par voie 

b d' injonction, 

Arret; Le pourvoi est rejete. 

Le jugc en chef Dickson et les juges Estey, McIntyre, 
Chouinard et Le Dain: Tout piquetage comporte un 

c certain element d'expression et jouit de la protection de 
la Charle, a mains que quelque acte des piqueteurs ne 
vienne changer la nature du piquetage de maniere qu'il 
ne beneficie plus de la protection de la Charle. La 
protection que la Charle accorde a cette liberte n'en-

d globe ni les cas de violence ou de menaces. de violence ni 
d'autres actes illegaux. Quoiqu'il ait eu pour objet la 
creation d'une pression economiqlie ct l'incitation a la 
perpetration du delit civil de rupture de contrat prevu 
par la common law, le piquetage en cause etait protege 

e par la Charle. 

La Chane s'applique a la common law. Les termes du 
par. 52( l) de la Loi constitutionnelle de J 982 compren
nent manifestement la common law et ii serait tout a 
fait irrealiste d'interpreter ce paragraphe de maniere a 

f exclure la common law du champ d'application de la 
Charte. 

La Charle ne s'applique pas aux litiges prives n'ayant 
aucun lien avec le gouvernement. L'artiele 32 precise 
que la Charte s'applique aux branches legislative, execu-

g tive, et administrative du gouvernement: leurs actes soot 
soumis a la Charle, qu'elle soit invoquee dans un litige 
public ou un litige prive. Toutefois, malgre ce que dit la 
theorie politique, on ne saurait aux fins de !'application 
de la Charte assimiler l'ordonnance d'un tribunal a un 

11 acte du gouvernement. L<:s tribunaux, bien que lies par 
la Charte, agissent en tant qu'arbitres impartiaux et, si 
J'ordonnance d'un tribunal devait etrc considerce comme 
!'element d'intervention gouvernementale requise pour 
quc la Charle puisse etre invoquee, on se trouverai t a 
elargir indument la portee de la Charle pour la rendre 
applicable a presque tous Jes litigcs. 

Bien que Jes actcs du gouvernement dependent gene
ralement d'une autorisation conferee par la loi, un acte 

j peut aussi rcposcr sur la common law, comme dans le 
cas de la prcro_sa tive. La Chane s'applique a la common 
law dans la mesure ou celle-ci constitue le fondement 
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which is alleged to have infringed a guaranteed right or 
freedom. 

It is difficult and probably dangerous to attempt to 
define with narrow precision that element of government 
intervention necessary to bring the- Charter into play by 
private litigants in private litigation. It would seem that 
the Charter would apply to delegated legislation such as 
regulatioru, orders in council, possibly municipal 
by-laws and by-laws and regulations of other creatures 
of Parliament and the legislatures. Where government 
action of such nature is present, and where a private 
litigant relies on it to cause an infringement of the 
Charter rights of another, the Charter applies. Where, 
however, a private party sues another relying on the 
common law and where no government action is relied 
upon to support the action, the Charter will not apply. 

The Charter did not apply to the case at .bar. This 
litigation was between purely private parties and did not 
involve any exercise of or reliance on governmental 
action which would invoke the Charter. The application 
for the injunction was supported in this Court solely on 
the basis of the common law tort of inducing a breach of 
contract. Had the Charter applied, s. l of the Charter 
would have been effective to justify the granting of the 
injunction. 

d'un acte gouvernementa! qu'on dit porter atteinte a un 
droit OU a une liberte garantis. 

11 est difficile et probablement dangereux de tenter de 
definir avec une precision trop rigoureuse !'element d'in-

a tervention gouvernementale neccssaire pour que des jus
ticiables prives puissent invoqucr la Charte dans un 
litige prive. II semblerait que la Charte s'applique a la 
legislation deleguee, tels !es ri:glements, Les decrets, 
peut-etre Les reglements municipaux et Jes reglements 

b administratifs et generaux d'autres organes crees par le . 
Parlcment et !es legislatures. Lorsqu'il y a un acte 3 
gouvernementa! de ce genre et qu'un justiciable prive iii 
l'invoque et que cela occasionne une violation des droits ::~· 
conferes a une autre personne pa,r la Charle, celle-ci doit :;~ 

e s'appliquer. Quand toutefois une partie privee en pour- ·,:j 
suit une autre en s'appuyant sur la common Law et que ,C!,_ 
!'action n'est fondee sur aucun acte du gouvernement, la ~ 
Charlene s'applique pas. ~ 

La Charle ne s'applique pas en l'espece. II s'agit d'un ·,-
d litige entre parties privees seulement, litige dans lequel ii 

n'y a pas eu d'acte gouvernemental susceptible d'entrai
ner l'application de la Charle et dans Iequel aucun acte 
du gouvernement n'a ete invoque. La demande d'injonc
tion ne s'est appuyee en cette Cour que sur le de!it civil 

e d'incitation a la rupture de contrat prevu par la common 
law. Si la Charle s'etait appliquee, !'article premier 
aurait joue pour justifier la delivrance de l'injonction. 

Per Beetz J.: For reasons stated by the majority of the 
British Columbia Court of Appeal, the picketing 
enjoined here would not have been a form of expression f 

and consequently no question of infringement of s. 2(b) 

Le juge Beetz: Pour les motifs exposes par la majorite 
en Cour d'appel de la Colombie-Britannique, le pique
tage qui a etc interdit en l'espece ne peut constituer une 
formc tl'expression et ii ne pent done etre aucunement 

of the Charter could arise. The reasons of McIntyre J. 
were otherwise agreed with. 

Per Wilson J.: On a s. 1 analysis the purpose and 
objectives of a common law principle must be ascer- g 

tained through an objective approach in the same way as 
the purposes and objectives of an impugned piece of 
legislation are ascertained. Two distinct questions must 
be answered in this case. First, does the tort of inducing 
breach of contract represent a reasonable limit under s. h 
I on freedom of expression in the labour relations 
context? Second, if the tort represents a reasonable limit 
under s. I, should injunctive relief be granted in this 
case? lf the tort does not survive the first question, the 
conduct is not wrongful and no injun·ction can issue. If 
the tort survives the first question, the facts must be 
considered to see whether the other requirements for the 
award of an interlocutory injunction are present, i.e., 

question de violation de l'al. 2b) de la Charte. Pour le 
resie, Jes motifs du juge Mc~ntyre w;:oivent un accord. 

Le juge Wilson: Au cours d'une analyse en vertu de 
!'article premier, ii faut determiner !es buts et objectifs 
d'un principe de common law selon une demarche objec
tive comme celle suivie pour determiner Les buts et 
objectifs d'un tcxte Jegislatif en litige. II faut repondre a 
deux questions distinctes en l'especc. D'abord le delit 
civil d'incitation a la rupture de contrat represente-t-il, 
au sens de !'article premier, une Hmite raisonnable de la 
liberte d'expression clans le contexte des relations de 
travail? Ensuite, si le de!it civil represente une limite 
raisonnable au sens de !'article premier, une injonction 
doit-elle etre accordee en l'espece? Si le delit civil ne 
passe pas le cap de la premiere question, il s'ensuit 
evidemmcnt que la conduite n'est pas prejudiciable et 
qu'on ne peut pas delivrer d'injonction. Si, par centre, ii 
passe ce cap, on doit considerer !es fails pour determiner 

j si Les autres criteres de delivrance d'une injonction inter
locutoire sont presents, c'est-a.-dire, la preponderance 
des inconvenients cst-elle favorable au demandeur? Pour 
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whether the balance of convenience favours the plaintiff. 
The reasons of Mclntyrn J. were otherwise agreed with. 
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The judgment of Dickson C.J. and Estey, McIn
tyre, Chouinard and Le Dain JJ. was delivered by 

McINTYRE J.-This appeal raises the question 
of whether secondary picketing by members of a 
trade union in a labour dispute is a protected 
activity under s. 2(b) of the Canadian Charter of 
Rights and Freedoms and, a·ce-0rdingly, not the 
proper subject of an injunction to restrain it. In 
reaching the answer, consideration must be given 

h 

to the application of the Charter to the common 
law and as well to its application · in private j 
litigation. 

6 of 35 

Version franyaise du jugement du juge en chef 
Dickson et des juges Estey, McIntyre, Chouinard 
et Le Dain rendu par 

LE JUGE McINTYRE-Ce pourvoi souleve la 
question de savoir si le piquetage secondaire fait 
par Jes membres d'un syndicat ouvrier dans le 
cadre d'un conflit de travail est une activite prote
gee par !'al. 2b) de la Charle canadienne des droits 
et libertes et qui, en consequence, ne peut pas a 
ban droit etre empechee par voie d'injonction. En 
cherchant la reponse a cette question, ii faut pren
dre en consideration !'application de la Charte a la 
common law ainsi que son application aux litiges 
prives. 
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L'intirnee Dolphin Delivery Ltd. ("Dolphin») est 
une societe qui exploite une entreprise de message
ries a Vancouver et dans !es environs. Ses 
employes sont representes par un syndicat autre 

The respondent, Dolphin Delivery Ltd. ("Dol
phin"), is a company engaged in the courier busi
ness in Vancouver and the surrounding area. Jt:; 
employees are represented by a trade union, not 
the appellant. A collective agreement is in effect 
between Dolphin and the union representing its 
employees, which provides in clause 8: "it shall not 

a que l'appeiant. Suivant !'art. 8 de la convention 
collective qui regit !es ra-pports entre Dolphin et le 
syndical representant ses employes, [TRADUC

TlON] «le refus d'un employe de franchir une ligne be a violation of this agreement or cause for 
discipline or discharge if an employee refuses to 
cross a picket line which has been established in b 

full compliance with the British Columbia Labour 
Code". The appellant trade union is the bargaining 
agent under a federal certification for the 
employees of Purolator Courier Incorporated ~ 
("Purolator"). That company has a principal place 

de piquetage etablie en pleine conformite avec le 
British Columbia Labour Code ne constitue pas 0 
une violation de- la presente convention et ne justi- u 
fie ni mesures disciplinaires ni renvoi». Le syndicat ~
appelant, accredite en vertu de la loi federate, ~st ~") 
!'agent negociateur des employes de Purolator ,_ 
Courier Incorporated («Purolator»). L'etablisse- o 
ment principal de cette derniere societe Se trouve :;) 
en Ontario mais, avant de lock-oute_r ses employes ::3i 
en juin 1981 !ors d'un conflit de travail, elle avait 
un etablissement a Vancouver. Ce conflit n'est pas 
encore regle. Anterieurement au lock-out, Dolphin 
faisait affaires avec Purolator en effectuant pour 
cel\e-ci des livraisons darts la region qu'elle desset
vait. Depuis le lock-out, Dolphin fait affaires de la 

of operations in Ontario but, prior to the month of 
June, 198 J when it locked out its employees in a 
labour dispute, it had a place of operations in 
Vancouver. That dispute is as yet unresolved. Prior d 

to the lock-out, Dolphin did business with Purola
tor making deliverjes within its area for Purolator. 
Since the lock-out, DoJphin has done business in a 
similar manner with another company, known as 
Supercourier Ltd. ("Supercourier"), which is in
corporated in Ontario. There is a connection be
tween Supercourier and Purolator, the exact par
ticulars of which are not clearly established in the 
evidence, but it appears that Dolphin carries on in J 
roughly the same manner with Supercourier as it 
had formerly done with Purolator and about 
twenty per cent of its total volume of business 
originates with Supercourier. This is about the 
same percentage of business as was done with g 
Purolator before the lock-out. 

e meme maniere avec une autre societe coiinue sous 
le nom de Supercourier Ltd. («Supercourier») et 
constituee sous le regime de la loi ontarienne. 11 
exist.e entre Supercourier et Purolator Un lien dont 
la nature exacte n'est pas etablie clairement dans 
la preuve. Toutefois, ii appert que Dolphin traite 

In October of 1982 the appellant applied to the 
British Columbia Labour Relations Board for a h 

declaration that Dolphin and Su percourier were 
allies of Purolator in their dispute with the appel
lant. A declaration to this effect would have ren
dered lawful the picketing of the place of business 
of Dolphin under British Columbia legislation. The 
Board, however, declined to make the declaration 
sought, on the basis that it had no jurisdiction 
because the union's collective bargaining relation
ship with Purolator and any picketing which might j 
be done were governed by the Canada Labour 
Code, R.S.C. 1970, c. L-1. ln the face of this 

avec Supercourier a peu pres de la meme maniere 
qu'elle le faisait auparavant avec Purolator et 
qu'environ vingt pour cent de son chiffre d'affaires 
provient de Superc:ourier. Cela correspond 
approximativement au pourcentage de ses affaires 
avec Purolator avant k lock-out. 

En octobre 1982, l'appelant a demande a la 
Commission des relations de travaH de la 
Colombie-Britannique une declaration portant que 
Dolphin et Supercourier etaient des alliees de 
Purolator dans le conflit qui )es :opposait. Aux 
termes de la Joi de la Colombie-Britannique, une 
declaration en ce sens aurait rendu legal le pique
tage a l'etablissement de Dolphin. La Commission 
a toutefois refuse d'accorder la declaration deman
dee, pour le motif qu'elle n'avait pas competence 
pour le faire. etant d.onne que Jes negociatiorts · 
collectives entre le syndicat et Purolator et tout 
piquctage qui pourrait avoir lieu etaient regis par · 
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finding it became common ground between the 
parties that where the Labour Code of British 
Columbia, R.S.B.C. 1979, c. 212, does not apply, 
the legality of picketing falls for determination 
under the common law because the Canada 
Labour Code is silent on the question. In Novem
ber of 1982 the individual appellants, on behalf of 
the appellant union, advised Dolphin that its place 
of business in Vancouver would be picketed unless 
it agreed to cease doing business with Supercouri
er. An application was made at once for a quia 
timet injunction to restrain the threatened picket
ing. No picketing occurred, the application being 
made before its commencement. 

le Code canadien du travail, S.R.C. 1970, chap. 
L- I. Face a cette conclusion, !es parties s'enten
dent pour dire que, dans Jes cas ou le Labour Code 
de la Colombie-Britannique, R.S.B.C. 1979, chap. 

a 212, ne s'applique pas, la legalite du piquetage doit 
etre determinee en fonction de la common law vu 
le silence du Code canadien du travail sur cette 
question. En novembre 1982, !es particuliers appe
lants ant, au nom du syndicat appelant, prevenu 

b Dolphin que son etablissement a Vancouver ferait 
l'objet de piquetage a mains qu'elle n'accepte de 
mettre fin a ses relations d'affaires avec Supercou: 
rier. Une demande a ete faite immediatement en ,;-:; 

c vue d'obtenir une injonction quia timet qui empe- ::; 
cherait ce piquetage. En fait, ii n'y a pas eu de _2} 
piquetage puisque la demande a ete faite avant ,
qu'il rt'ait pu commencer. !tJ 

The matter came before Sheppard L.J .S.C. and d 
on November 30 he granted the injunction in these 

Le juge local Sheppard de la Cour supreme a ete 
saisi de l'affaire et, le 30 novembre, il a accorde 
une injonction portant: terms: 

... that the Defendants and each of them and anyone 
acting for them or under their instructions, and anyone 
who has knowledge of such Order, be restrained from 
picketing or causing to be picketed the Plaintiffs place 
of business or near 30 West Pender Street, Vancouver, 
or elsewhere in the Province of British Columbia pend
ing the trial or other disposition of this action. 

He declined to find that Purolator and Dolphin 
were in fact allies, and said: 

[TRADUCTION] ... qu'il est interdit aux defendeurs, 
individuellement et collectivement, et a toute personne 

e agissant en leur rtom ou confomiement a leurs directives 
et a toute personne ayant connaissance de cette ordon
nance, de se livrer au piquetage, ou de faire faire du 
piquetage, a l'etablissement de la demanden:sse ou aux 
alentours de 30 ouest, rue Pender a Vancouver ou 

f ailleurs dans la province de la Colombie-Britannique en 
attendant que le litige soit regle par voie de proces ou 
autrement. 

Le juge Sheppard a refuse de conclure que Purola-
g tor et Dolphin etaient en realite des alliees, disant 

ace propos: 

On the material before me, I cannot agree with Coun
sel's interpretation of the facts. Clearly, the plaintiff is 
owned by persons who have no relationship with the 
persons who own Supercourier or Purolator. On a bal- h 

·ance of probabilities and on the material before me, I 
find that even if Supercourier is a subterfuge set up by 
Purolator to circumvent the labour dispute, (a hypothe-

[TRADUCTTON] Jene puis, sur la foi de la preuve dont je 
dispose, retenir !'interpretation donnee aux faits par 
l'avocat. Visiblement, la demanderesse appartient a des 
personnes qui n'ont aucun lien avec les proprietaires de 
Supercourier ou de Purolator. Selan la preponderance 
des probabilites el compte knu des elements de preuve 
qu'on a produits, je conclus que, meme si Supercourier 
est un subterfuge auquel a eu recours Purolator afin de 
contourner le conflit de travail (hypothese qui, selon 
rnoi, n'a pas ete prouvee), la demanderesse n'etait pas au 
courant de cet arrangement. 

sis which I find not to ha1•e been proven on the material) 
the plaintiff bad no knowledge of thi& arrangement. 

He then went on to say: II a ajoute: 

On these facts, it appears to me that one of the j [TRADUCTION] Compte tcnu de ces faits, ii me 
leading authorities is the Moffat Communications case scmble que l'un des arrets de principe applicables est 
(supra) and that what the Union proposes in picketing Moffat Communications (precite) et que ce que compte 
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the plaintiff applicant is secondary picketing for tl;e 
purpose either of the tort of inducing breach of contract, 
or of the tort of civil conspiracy in that the predominant 
purpose of the picketing is lo injure the plaintiff rather 
than the dissemination of information and the protection a 

of the defendant's interest. Accordingly, I find that the 
plaintiff is entitled to an injunction to restrain the 
picketing. 

The Court of Appeal (Taggart, Hutcheon and 1, 

Esson JJ.A.) [[1984] 3 W.W.R. 481] dismissed 
the appeal. The appellant did not seek to dispute 
the application of the common law by the Cham
bers judge. 1t chose to advance its argument under 
the Charter. The Charter had not been raised c 
before the Chambers judge but was argued in the 
Court of Appeal, the respondent raising no objec
tion to its introduction at that point. The position 
advanced by the appellant in the Court of Appeal 
was that the basis for the granting of the injunc- d 

tion, that is, the common law principles adopted 
and applied by the Chambers judge, had the effect 
of infringing the fundamental freedoms of the 
appellant guaranteed under s. 2 of the Charter, 
particularly s. 2(b), freedom of expression, and s. e 
2(d), freedom of association. 

faire le syndicat en faisant du piquetage chez la deman
deressc rcquerante est du piquetage secondaire visant la 
perpetration des delits d'incitation a rompre un contrat 
ou de complot civil, en ce sens qu'il vise principalernent 
a nuire a la demanderesse plutot qu'a assurer la diffu
sion d'informatioo et la protection des interets du defen
deur. Par consequent, je conclus que la demande:resse a 
droit a une injonction empechant le piquetage. 

La Cour d'appel (les juges Taggart, Hutcheon 
et Esson) [[1984] 3 W.W.R. 481] a rejete l'appel. 0 
L'appelant n'a pas cherche a contester l'applica- c, 
tion de la common law par le juge en chambre. II a '!J~ 
choisi plutOt de s'appuyet stir la Charte .. Or1 la 1.n 
Cl1arte n'avait pas ete invoquee devant le juge en 
chambre, mais, l'intimee ne s'y etant pas opposee, 
elle !'a ete en Cour d'appel OU l'appelant a fait 
valoir qu'en adoptaht et en appliquant des princi
pes de common law coinme fondement de sa deci
sion d'accorder I'injonction, le juge en chambre a 
porte alteinte aux libertes fondamenta:Ies que Jui 
garantit l'art. 2 de la Charte, en particulier l'aL 
2b) relatif a la liberte d'expression et l'al. 2d) 
relatif a la liberte d'association, 

Esson J.A., speaking for himself and Taggart 
J.A., concluded _that neither freedom of expression 
nor freedom of association could be invoked to 
protect the activity being restrained, and that even 
if freedom of expression of the appellant were 
infringed it would constitute a reasonable limita
tion under s. I of the Charter. Hutcheon J.A. was 
of the opinion that peaceful picketing is a protect
ed form of expression under the Charter. He was 
of the view, however, that in so far as the purpose 
of the picketing was to induce a breach of con
tract, restraint of such picketing might be a 
reasonable limit under s. 1. He rejected the 
application of the tort of civil conspiracy in a 
labour dispute. He agreed with the majority as to 
the question of freedom of association. He con
sidered that it should be left to the Chambers 
judge to decide whether the picketing would 
induce a breach of contract and also whether 
Dolphin and Purolator were allies. A finding that 
they were allies would have excluded, in his opin
ion, operation of s. l of the Charter because 
picketing of an ally would be an exercise of free-

Le juge Esson, s'exprimant en son propre nom et 
en celui du juge Taggart, a conclu qu'on ne saurait 

f invoquer ni la liberte d'expression ni la liberte 
d'association pour proteger l'activite faisant l'objet 
de l'injonction et que, rneme s'il y avait atteinte a 
la liberte d'expression de l'appelant, cela constitue
rait une limite raisonnable au sens d.e l'article g 
premier de la Charle. Le juge Hutcheon pour sa 
part a ete d'avis que le piquetage paisible est une 
forme d'expression protegee par la Chatte. Il a 
estime toutefois que, clans la mesure ou le pique-

" tage a pour but d'inciter a rompre un contrat, le 
fait de l'empecher pourrait constituer une limite 
raisonnable au seris de !'article premier. Il a ecarte 
l'applicabilite du de.lit de complot civil dans le cas 
d'un conflit de travail. Sur la question de la Iiberte 
d'association, ii a partage l'avis de la majorite. 11 a 
estirne qu'il appartenait au juge en chambre de 
decider si le piquetage occasionnerait une rupture 
de contrat et aussi si Dolphin et Purolator etaient 

j des alliees. Selan Jui, 1Une conclusion affirmative 
sur ce dernier point aurait exclu !'application de 
!'article premier de la Charle parce que le pique-
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dam of expression. ln the result, because one basis 
for the injunction had been shown, he agreed that 
the appeal should be dismissed. 

In this Court, the appellants abandoned any 
appeal on the basis that the injunction infringed its 
freedom of association under s. 2(d) of the Chart
er. The appeal was limited to the claim that free
dom of expression, secured under s. 2(b) of the 
Charter, had been infringed and that such an 
infringement was not a reasonable limit imposed 
by law under s. 1. The respondent contended that 
no freedom of expression had been infringed since 
picketing of the nature contemplated here was not 
a form of expression and, in the alternative, the 
injunction would constitute, in any event, a reason
able limit under s. 1. 

The task of the Court in dealing with this case is 
made difficult by the way it developed in the 
courts below. The application for the injunction 
was made before any picketing occurred. The evi
dence was limited to affidavits, and some cross
examination upon them. Findings of fact on the 
crucial question of the nature of the apprehended 
picketing are limited. Ordinarily, the Court would 
not entertain constitutional questions without a 
more secure factual basis upon which to rest the 
argument. Because of the nature of this case, 
however, the Court has felt obliged to do so. I refer 
below to the findings of fact and to certain 
assumptions upon which the Court's judgment will 
rest. 

tage dirige contre une alliee constituerait un exer
cice de la liberte d'expression. En derniere analyse, 
puisqu'on. avait etabli une justification de l'injonc
tion, ii a ete d'accord pour dire qu'il y avait lieu de 

a rejeter l'appel. 

En cctte Cour, les appelants ont renonce a plai
der quc l'injonction portait atteinte a la liberte 
d'association que leur confere !'al. 2d) de la 

b Charle. On a simplement allegue qu'il y a eu 
violation de la liberte d'expression garantie par'.-:· 
l'al. 2b) de la Charle et que c~tte violation ne(;< 
constituait pas une limite raisonnable imposee par'.;;' 
une regle de drni L au sens ou !'en lend !'article:::. 

c premier. L'intimce a soutcnu qu' il n'y avait pas eu -~ 
d'atLeinte a la Jiberte d'expression puisque le type u 
de piquetage envisage en l'espcce ne constituait 2S 
pas une formc d'expression et, subsidiairemcnt, ;' 

d que l'injonction representait en tout etat de cause 
une limite raisonnable au sens de l'article premier. 

La tache de cctte Cour est rendue difficile en 
l'espece par la maniere dont le litige s'est deroule 

e devant !es tribunaux d'instance inferieure. La 
demande d'injonction a ete faite avant memc qu'il 
n'y ait eu du piquetage. La preuve se limitait a des 
affidavits et a des contre-interrogatoires portant 
sur ceux-ci. Les conclusions de fait sur la question 

f fondamentale de la nature du piquetage appre
hende sont limitees. Normalement, la Cour n'ac
cepte d'examiner des questions constitutionnelles 
que dans les cas 011 Jes arguments se fondent sur 
une base factuelle plus solide. Cependant, en 

g raison de la nature de la prcsente affaire, la Cour 
se sent obligee de le faire. Voila qui m'amene aux 
conclusions de fait et a certaines hypotheses sur 
Iesquclles reposera la decision de la Cour. 

h 
It was said by Esson J.A. in the C_ourt of Appeal Le juge Esson de la Cour d'appel a dit [a la 

[at p. 499]: 

The injunction is directed against secondary picket
ing, i.e., picketing of the premises and operation of some 
one who carries on business with the employer but who 
is a third party to the dispute between the union and 
employer. The chamber judge considered the question 
whether the relationship between the plaintiff, Super
Courier and Purolator was such that the plaintiff should 
not be considered a third party. He concluded that it j 
was a thtrd pa rly. That conclusion must, for the pur
poses of this appeal, be accepted, 

p. 499]: 

[TRADUCTION] L'injonction vise a empecher le pique
tage secondaire, c.-a-d. le piquctage dirige contre les 
locaux et l'cntreprise d'une personne qui fait des affaires 
avec l'employcur, mais qui est etrangere au conflit entre 
celui-ci et le syndicat. Le juge en chambre s'est penche 
sur la question de savoir si !es rapports entre la deman
dercsse Supercourier et Purolator etaient tels que la 
demandercsse ne doit pas etre consideree comme un 
tiers. II a conclu qu'elle avait cettc qualite et on doit, 
aux fins du present appel, accepter sa conclusion. 
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This finding of fact was contested. Counsel for the 
appellant contended that no such finding could be 
inferred from the reasons of the Chambers judge. I 
am of the view, however, from a perusal of the 
Chambers judge's reasons earlier quoted, that 
Esson J.A.'s comment was justified and I would 
accept as a fact that the respcndent was found by 
the Chambers judge to be a third party to the 
dispute. In addition, the Chambers judge found 
that the purpose of the picketing was tortious and 
that the dominant purpose was to injure the plain
tiff rather than the dissemination of information 
and piOtection of the defendant's interest. 

Cette conclusion de fait a ete contestee. L'avocat 
de l'appelant soutient qu'aucune conclusion du 
genre ne se degage des motifs du juge en chambre. 
Toutefois, ayant examine Jes extraits precites des 

a motifs du juge en ohambre, je suis d'avis que 
!'observation du' juge Esson etait justifiee et que le 
juge en chambre a reellement conclu que l'intim'ee 
etait etrangere au cont1it. Le juge de premiere 
instance a decide en outre que l'objet du piquetage 

b etait de nature d€:lictuelle et qu'il visait avant tout 
a nuire a la demanderesse plutot qu'a assurer la 
diffusion d'information et la protection des interets 
du defendeur. 

Hutcheon J.A. in the Court of Appeal also c 
seems to have recognized the difficulty regarding 
the factual underpinning. He said [at p. 484] : 

Le juge Hutcheon de la Cout d'appel semble 
avoir lui aussi reconnu la difficulte du fondement 
factuel. Voici Ce qu'il a affirme [a lap. 484]: 

The interim injunction was granted before any picket
ing took place. The proper assumptions to be made are 
that the picketing would be peaceful, that some 
employees of Dolphin Delivery and other trade union 
members of customers would not cross the picket line, 
and that the daily business of Dolphin Delivery would be 
disrupted to a considerable extent. 

These assumptions are reasonable and I adopt 
them. In summary then, it has been found that the 
respondent was a third party, that the anticipated 
picketing would be tortious, that the purpose was 
to injure the plaintiff. It was assumed that the 
picketing would be peaceful, that some employees 
of the respondent and other trade union members 

· of customers would decline to cross the picket 
lines, and that the business of the respondent 
would be disrupted to a considerable extent. 

The following questions arise: 

1. Does the injunction complained of in this case 
restrict the freedom of expression secured under 
s. 2( b) of the Canadian Charter of Rights and 
Freedoms? 

2. Does the Charter apply to the common law? 

3. Does the Charter apply in private litigation? 

(TRADLTCTlON] L'injonction provisoire a ete 2.ccordee 
d avant memc qu'll n'y ait eil ·du pi(luetage. Cela etant, ii 

faut presumer que le piquetage serait paisible, que cer
tains ernployes de Dolphin Delivery et d'autres s.yndi
ques travailiant pour de~ clients ne franchiraient pas la 
ligne de piquetage, et que Jes acti:vi tbs q1,1otidiennes de 

e Dolphin Delivery seraient considerablement perturbee$. 

Ces hypotheses sont raisonnables et je les fais 
miennes. En resume done, ii a ete conclu que 
l'intimee etait etrangere au conflit, que le pique-

/ tage envisage serait de nature delictuelle et qu'il 
avait pour objet de nuirc a la demanderesse. On a 
presume que le piquetage se passerait paisible
ment, que certains employes de 1'.inti.mee et d'au
tres sy nd iques tra vaillant pour des clients refuse-

g raient de franchir les ligncs de piqU'etage et que Jes 
affaires de l'intimee seraient considerabletnent 
perturbees. 

I, Les questions suivantes se posent: 

1. L'injonction dent on se plaint en l'espece a-t-elle 
pour effet de restreindre la libertc d'expression 
garantie par l'al. 2b) de la Charte canadienne 
des droits et libertes? 

2. La Charle s'applique-t-elle a la common law? 

3. La Charle s'applique-t-elle aux litiges prives? 

4. If it is found that the injunction does restrict 
freedom of informa tion, is the limit imposed by j 
the injunction a reasonable limit in accordance 
withs. l of the Charter? 

4. Si on conclut que l'injonction impose une limite 
a la liberte d'information, cette limite est-elle 
raisonnable au sens de !'article premier de la 
Charte? 
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Liberre d'expression 

Cornme je l'ai deja souligne, !es appelants n'in
voquent pour justifier le piquetage en question que 

a Jes dispositions de !'al. 2b) de la Charte qui garan
tissent Ia Jiberte d'expression a titre de liberte 
fondamentale. La liberte d'expression n'est toute
fois pas une creation de la Charle. Elle constitue 
l'un des concepts fondamentaux sur lesquels repose 

As has been noted above, the only basis on 
which the picketing in question was defended by 
the appellants was under the provisions of s. 2(b) 
of the Charter which guarantees the freedom of 
expression as a fundamental freedom. Freedom of 
expression is not, however, a creature of the 
Charter. It is orte of the fundamental concepts that 
has formed the basis for the historical development 
of the political, social and educational institutions 
of western society. Representative <lemocracy, as 
we know it today, which is in great part the 
product of free expression and discussion of vary
ing ideas, depends upon its maintenance and 
protection. 

h le developpement historique des institutions politi- . 
ques, sociales et educatives de la societe occiden- (,' 
tale. La democratie representative dans sa fonne ::/ 
actuelle, qui est en grande partie le fruit de Ia ;;;' 
liberte d'exprimer des idees divergentes et d'en ::c 

c discuter, depend pour son existence de la preserva- ·t 
tion et de la protection de cette liberte. C· ,,) 

The importance of freeciom of expression has 
been recognized sinc:e early times: see John 
Milton, Areopagitica; A Speech for the Liberty of 
Unlicenc'd Printing, to the Parliament of England 
(I 644), and as well John Stuart Mill, "On Liber
ty" in On Liberty and considerations on Repre
sentative Government (Oxford 1946), at p. 14: 

La reconnaissance de ]'importance de la liberte ~ 
d'expression ne date pas d'hier: voir John Milton, ,,. 

d Areopagitica; A Speech for the Liberty of Unli
cenc'd Printing, to the Parliament of England 
{1644), et John Stuart Mill, «On Liberty• dans On 
Liberty and considerations on Representative 

If all mankind minus one were of one opinion, and only 
one person were of the contrary opinion, mankind would 
be no more justified in silencing that one person, than 
he, if he had the power, would be justified in silencing 
mankind. 

e Government (Oxford 1946), a lap. 14: 
[TRADUCTION] Si tous Jes hommes sauf un etaient du 
meme avis et qu'une scule personne filt d'avis contraire, 
ii ne serait pas justifie que !'ensemble des hommes 
baillonnent ce seul individu, pas plus qu'il ne serait 

f justifie que ce dernier, s'il en avait le pouvoir, baillonne 
tous Jes autres hommes. 

And, after stating that "All silencing of discussion 
is an assumption of infallibility", he said, at p. 16: 

Puis, apres avoir dit que [TRADUCTJON] «Tout 
acte ayant pour effet de supprimer Ia discussion 

g suppose l'infaillibilite de son auteur», ii a ajoute a 
lap. 16: 

Yet it is as evident in itself, as any amount of argument 
can make it, that ages are no more infallible than 
individuals; every age having held many opinions which 
subsequent ages have deemed not only false but absurd; h 
and it is as certain that many opinions now general will 
be rejected by future ages, as it is that many, once 
general, are rejected by the present. 

Nothing in the vast literature on this subject 
reduces the importance of Mill's words. The prin
ciple of freedom of speech and ex1>ression has been j 
firmly accepted as a necessary fe;a.ture of modern 
democracy. The courts have recognized this fact. 

[TRADUCTION] I! est toutefois evident d'une evidence 
qui se passe de demonstration qu'une epoque n'est pas 
plus infaillible que des individus, car chaque epoque a 
ete caracterisee par un grand nombre d'opinions qui, a 
des epoques subsequentes, ont ete considerecs non seule-
ment comme fausses mais comme absurdes; et ii est tout 
autant certain que beaucoup d'opinions maintenant 
generalement acceptees seront un jour rejetees de la 
meme maniere que le sont a present un bon nombre 
d'opinions jadis courantes. 

L'irnportance des propos de Mill n'est nullement 
diminuee par l'abondante documentation qui traite 
de ce sujet. Le principe de la liberle de parole et 
d'expression a ete accept€: sans reserve colnme une 
caracteristique necessaire de la democratie 
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For an American example, see the words of 
Holmes J. in his dissent in Abrams v. United 
States, 250 U.S. 616 {!919), at p. 630: 

moderne. Les tribunaux ont reconnu ce fait. Pour 
un exernple americain, voir les motifs de dissidence 
du juge Holmes clans l'arret Abrams v. United 
States, 250 U.S. 616 ( I 919), a la p. 630: 

Persecution for the expression of opinions seems to me 11 

perfectly logical. If you have no doubt of your premises 
[TRADUCTloN] , La persecution pour !'expression 

d'opinions me semble parfaitement logique. Il est natu
re! que quelqu'uri qui rie doute pas de ses premisses ni de 
son pouvoir et qui desire de tout son cceur obtenir un 
certain resultat exprime sa volonte sous la forme d'une 
Joi et qu'il balaie toute opposition ... Mais lorsque les 
hommes se seront rendus compte que le temps a detruit 
beaucoup de convictions pour lesquelles on etait pret a 
se battre; ils polirront en arriver a troire, encore plus 
fermement qu'ils ne croient en le fondement meme de 

or your power and want a certain result with all your 
heart you naturally e;,;press your wishes in law and 
sweep away all opposition .... But when men have 
realized that time has upset many fighting faiths, they b 
may come to believe even more than they believe the 
very foundations of their own conduct that the ultimate 
good desired is better reached by free trade in ideas
that the best test of lrulh is the power of the thought to 
get itself accepted in the competition of the market, and 
that truth is the only ground upon which their wishes 
safely can be carried out. 

c ieur propre coriduite, que le libre echange des idees est le 
plus sur moyen d'atteindre le bien supreme souhaite
que c'est le pouvoir d'une idee de triornpher de toute 
concurrence pour enfin se faire accepter qui est la 
meilleure preuve de sa verite et que ce n'est qu'a partir 

Prior to the adoption of the Charter, freedom of 
speech and expression had been recognized as an 
essential feature of Canadian parliamentary 
democracy. Indeed, this Court may be said to have 
given it constitutional status. In Boucher v. The 
King, [1951] S.C.R. 265, Rand J., who formed a 
part of the majority which narrowed the scope of 
the crime of sedition, said, at p. 288: 

There is no modern authority which holds that the 
mere effect of tending to create discontent or disaffec
·tion among His Majesty's subjects or ill-will or hostility 
between groups of them, but not tending to issue in 
illegal conduct, constitutes the crime, and this for obvi
ous reasons. Freedom Ln thought and speech and disa
greement in ideas and beliefs, on every conceivable 
subject, are of the essence of our life. The clash of 
critical discussion on political, social and religious sub
jects has too deeply become the stuff of daily experience 
to suggest that mere ill-will as a product of controversy 
can strike down the latter with illegality. A superficial 
examination of the word shows its insufficiency: what is 
the degree necessary to criminality? Can it ever, as mere 
subjective condition, be so? Controversial fury is 
aroused constantly by differences in abstract concep
tions; heresy in some fields is again a mortal sin; there 
can be fanatical puritanism in ideas as well as in mor
tals; but our compact of free society accepts and absorbs 
these differences and they are exercised at large within 
the framework of freedom and order on broader and 

d d'une base de verite glie !es souhaits des hommes peu
vent se realiser sans que cela n'enttaine de risque. 

Avant !'adoption de la Charte, la liberte de 
parole et d'expression ava:it ete recoiinue coinme 

e une caracteristique essehtielle de la democratie 
parlementaire canadienne. En fait, on peut dire 
que c'est cette Cou:r qui lui a confere son statut 
constitutionnel. Dans l'arret Boucher v. The King, 
[1951] R.C.S. 265, le juge Rand, l'un des ji.!ges 

J formant la majorite q~i ont restreint la portee du 
crime de sedition, affirrne, a lap. 288: 

[TRADUCT!ON] Pour des raisons evidentes, aucune 
decision moderne n'etablit que le simple fait de tendre a 
provoquer le mecontentement ou la desaffection chez les 

g sujets de Sa Majeste ou de causer de l'animosite ou de 
l'hostilite entre des groupes de ses sujets, sans toutefois 
tendre a aboutir a une conduite illegale, constitue le 
crime en question'. La liberte d'opinion et de parole et !es 
divergences d'opinions en matiere d'idees et de croyan-

h ces sur tous les sujets concevables sont !'essence de notre 
vie. Le choc des discussions critiques sur des sujets 
politiques, sociau:x et rcligieux est tenement ancre dans 
]'experience cjuotidienne qu'on ne pe_ut incriminer les 
controverses pour le seul motif qu'elles font naitre des 
initniti6s. On examen superficiel du terme revele son 
insuffisance: que faut-il en fait pour qu'une conduite soit 
criminelle? D'un point de vue purement subjectif, peut
elle jamais l'etre? Des divergences d'opinions sur des 
conceptions abstraites soulevent continuellement de 

j vives corttrovetses; dans certains domaines l'heresie tient 
encore du peche mortcl; lcs idces au mcme titre que !es 
etres humains peuvent porter l'empreinte d'un purita-
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deeper uniformities as bases of social stability. Similarly 
in discontent, affection and hostility: as subjective inci
dents of controversy, they and the ideas which arouse 
them arc part of our living which ultimately serve. us in 
stimulation, in the clarification of thought and, as we 
believe, in the search for the constitution and truth of 
things generally. 

In Switzman V: Elbling, [1957] S.C.R. 285, where 
this Court struck down Quebec's padlock law, 
Rand J, again spoke strongly on this issue. He 
said, at p. 306: 

But public opinion, in order to meet such a responsi
bility, demands the condition of a virtually unobstructed 
access to and diffusion of ideas. Parliamentary govern
ment postulates a capacity in men, acting freely and 
under self-restraints, to govern themselves; arid that 
advance is best served in the degree achieved of 
individual liberation from subjective as well as objective 
shackles. Under that government, the freedom of discus
sion in Canada, as a subject-matter of legislation, has a 
unity of interest and significance extending equally to 
every part of the Dominion. With such dimensions it is 
ipso facto excluded from head 16 as a local matter. 

This constitutional fact is the political expression of 
the primary condition of social life, thought and its 
communication by language. Liberty in this is little less 
vital to man's mind and spirit than breathing is to his 
physical existence. As such an inherence in the .individu
al it is embodied in his status of citizenship. 

In the same case, Abbott J. said, at p. 326: 

The right of free expression of opinion and of criti• 
cism, upon matters of public policy and public adminis
tration, and the right to discuss and debate such mat
ters, whether they be social, e;:conom.ic or political, are 
essential to the working of a parliamentary democracy 
such as ours. · 

nisme fanatique; mais notre societe iLbre accepte et 
assimile ccs differences et, repo,ant sur unc uniformitc 
plus profonde et plus etendue qui constitue le fondemenl 
de la slabilite sociale, elles se manifestent clans le cadre 

" general de la liberte et .de l'ordre. Ainsi en va-t-il aussi 
du mecontentement, de la dcsaffection et de l'hostilite; 
en tant que phenomencs subjectifs decoulant de la con
troverse, ces sentiments et les idees qui les rnscitcnt font 
partie de notre vie quotidienne et, en derniere analyse, 

b servent a nous stimuler, a clarifier nos idees et, a notre 
avis, nous aident clans nos efforts de determiner la 
nature et la verite de tou tes choses. 

Dans l'arret Switzman v. Elbling, [l 957] R.C.S. 
285, cette Cour a declare invalide la «loi du cade

" nas» du Quebec et, une fois de plus, le juge Rand 
s'est prononcc vigoureusement sur la question. A 
la page 306, il affirme- ce qui suit: 

[TRADUCTJON] Toutefois, !'opinion publique, pour 
d faire face a unc teJ!e responsa bili te, exige un acces a peu 

pres libre aux idees et leur diffusion sans entraves. Le 
gouvernement parlementaire considcre comme admise 
!'aptitude qu'a l'homme, agissant librement ct sous son 
propre empire, a se gouverner lui-meme. Ce progrcs se 

e realise le mieux clans le degre de liberation de l'homme 
de ses entraves, tant subjectives qu'objcctivcs. Sous cette 
forme de gouverncrnent, la liberte de discussion au 
Canada, comme sujet de legislation, revet une impor
tance et un interet cgaux pour toutes !es regions. Avec 

f de telles dimensions, elle est ipso f acw exclue du para
graphe 16 qui traite des matieres de nature locale. 

Ce fait constitutionnel est !'expression politique de la 
condition essentielle de la vie sociale, de la pensee et de 
sa communication par le langage. La liberte en ce 

g domaine est tout aussi vitale a ]'esprit humain que !'est 
la respiration a !'existence physique de l'individu. En 
tant que caractere propre a l'individu, elle fait partie de 
son slatut de citoyen. 

h Dans la meme affaire, le juge Abbott <lit, a la 
p. 326: 

[TRADUCTION] Le droit d'exprimer librement nos 
opinions ct nos critiques sur des questions d'interet 
public et sur l'administrationn des affaires publiques et 
le droit de discuter et de. debattre ces questions, qu'elles 
soienl sociales, economiques ou politiques, sont des 
droits e.ssentiels au fonctionnemcnt d'une democratie 
parlementaire comme la notre. 

He went on to make· extensive reference to the j 

words of Duff C.J, in Reference re Alberta Stat
utes, [1938] S.C.R. 100, at pp. 132-33, strongly 

II poursuit en se referant abondamment aux 
propos du juge en chef Duff dans le Reference re 
Alberta Statutes, [1938] R.C.S. 100, aux pp. 132 
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supporting what could almost be described as a 
constitutional position for the concept of freedom 
of speech .1nd expression in Canadian law, and 
then said, at p. 328: 

Although it is not necessary, of course, to determine this 
que.stion for the purposes of the present appeal, the 
Canadian constitution bdng declared to be similar in 
principle to that of the United Kingdom, I ain also of 
opinion that as our constitutional Act now stands, Pa:r
liarnen1 itself could not abrogate this right of discussion 
and debate. The power of Parliament to limit it is, in my 
view, re.suicted to such p01Vers as may be exercisable 
under its exclusive legislative jurisdiction with respect to 
criminal law and to make laws for the pe,;1.ce, order and 
good govern• ent of the nation. 

It will be seen at once that Professor Peter W. 
Hogg, at p. 7-13 in his text, Constitutional law of 
Canada (2nd ed. 1985), is justified in his comment 
that: 

Canadian judges have always placed a high value on 
freedom of expression as an element of parliamentary 
democracy and have sought to protect it with the limited 
tools that were at their disposal before the adoption of 
the Charier of Rights. 

The Charter has now in s; 2(b) declared freedom 
of expression to be a fundamental freedom and 
any questions as to its constitutional status have 
therefore been settled. 

et 133, OU celui-ci a prone energiquement ce qu'on 
pourrait presque decrire comme un statut constitu
tionnel pour la not ion de la liber te de parole et 
d'expression en droit canadien. Puis, a la p. 328, ii 

a affirme ceci: 
' [TRADUCTION] Meme si, naturellement, ii n'est pas 

n&essaire de trancher cette question aux fins du present 
pourvoi, puisqu 'on a declare que la Constitution cana
dieilne reposait sur les memes principes que celle du 

b Royaume-Uni, je suis egalement d'avis que, dans I'etat . . 
actucl de notre Loi constitutionnc:lle. le Parlement lui- ~-:'. 
memc ne pourrait abroger ce droit de discussion et de 2'.-. 
debat. Le pouvoir du Parlement de le limiter se restreint, ,n 
a man avis, aux pouvoirs qu'il peut exerccr en verlu de :-=; 

c sa co1i:rpetence legislative exclusive en matiere de droit ·,:-; 
crimim:l et 11 ce qui peut se ranger sous son pouvoir de <> 
faire des lois pour la paix, l'ordre et le bon gouverne• :,;;: 
ment de la nation. d, 

d On constate immediatement que c'est avec 
raison que le professeur Peter W. Hogg a fait 
remarqucr ce qui suit, a la p. 713 de son ouvrage 
intitule Constitutional Law of Canada (2nd ed. 
1985}: 

e [TRADUCTJON] Les juges canadiens ont toujours attache 
beaucoup d'importance a la liberte d'expression comme 
element de la dernocratie parlementaire et, par !es 
moyens limites dont ils disposaient aYant !'adoption de la 
Charle des droits, ils se sont efforces de proteger cette 

J Jiberte. 

g 

L'alinea 2b) de la Chane declare que la liberte 
d'expression est uhe liberte fondamentale et son 
statut consiitutionnel ne fait done plus aucun 
doute. 

The question now arises: Is freedom of expres
sion involved in this case? In seeking an answer to 
this question, it must be observed at once that in 
any form of picketing there is involved at least 

h some eleme:1.t of expression. The picketers would 

La question qui se pose maintenant est la sui
vante: La liberte d'expression est-elle en cause en 
l'espece? En chercharit la reponse a cette question, 
ii convient de souligne.r au depart que, quelle que 
soit la forme qu'il prend, le piquetage comporte un 
certain element d'e1tpression. Les piqueteurs se be conveying a message which at a very minimum 

would be classed as persuasion, aimed at deterring 
cust•mers and prospective customers from: doing 
business with the respondent. The question then 
arises. Does this expression in the circumstances of 
this case ha·1e Charter protection under the provi
sions of s. 2(b), and if it does, then does the 
injunction abridge or infringe such freedom? 

trouveraient a transmettre un message qui serait 
considere a tout le moins comrrie de la persuasion 
visant a dissuader Jes clients actuels et eventuels de 
l'intimee de faire affaires avec celle-ci. La question 
se pose ensuite de savoir si, dans les circonstances 
de la presente espece, ii s'agit la d'une forme 
d'expression qui beneficie de la protection accor-

J dee par !'al. 2b) de la Charte et, dans !'affirmative, 
si l'ihjonction restreint ou porte atteinte a cette 
liberte. 
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The appellants argue strongly that picketing is a 
form of expression fully entitled to Charter protec
tion and rely on various authorities to support the 
proposition, including Reference re Alberta Stat
utes, supra; Switzman v. E/bling, supra; the 
American cases of Thornhill v. Alabama, 310 
U.S. 88 (1940) (per Murphy J., at p. 95); Milk 
Wagon Drivers Union v. Meadowmoor Dairies, 
312 U.S. 287 (1941), (per Black J., at p. 302), and 
various other Canadian authorities. They reject 
the American distinction between the concept of 
speech and that of conduct made in picketing 
cases, and they accept the view of Hutcheon J.A. 
in the Court of Appeal, in adopting the words of 
Freedman C.J.M. in Channel Seven Television 
Ltd. v. National Association of Broadcast 
Employees and Technicians, [1971] 5 W.W.R. 
328, that "Peaceful picketing falls within freedom 
of speech". 

Les appelants soutiennent energiquernent que le 
piquetage est une forme d'expression qui peut 
parfaitement beneficier de la protection de la 
Charte et, a l'appui de leur point de vue, ils 

a invoquent plusieurs arrets dont le Reference re 
Alberta Statutes, precite; Switzman v. Elbling, 
precite; le,; arrets americains Thornhill v. Ala
bama, 310 U.S. 88 (1940), (le juge Murphy, a la 
p. 95); Milk Wagon Drivers Union v. Meadow-

b moor Dairies, 3 I 2 U.S. 287 (I 941 ), (le juge Black, ;-~
a la p. 302); ainsi que plusieurs autres decisions (; 
canadiennes. Rejetant la distinction entre la notion !.?. 
de la parole et celle de la conduite que fait la 0

:·'. 

c jurisprudence americaine dans !es ·affaires de ::,1 
piquetage, les appelati ts acceptent l'opin ion expri- ,~ 
mee par le juge Hutcheon de la Cour d'appel en ~~ 
faisant siens Jes propos du juge en chef Freeman ;~ 
dans l'arret manitobain Channel Seven Television ··• 

d Ltd. v. National Association of Broadcast 
Employees and Technicians, [1971] 5 W.W.R. 
328, savoir que [TRADUCTION] «Le piquetage pai
sible releve du domaine de la liberte de parole». 

The respondent contends for a narrower e 
approach to the concept of freedom of expression. 
The position i~ summarized in the respondent's 
factum: 

L'intimee pour sa part donnerait a la notion de 
la liberte d'expression une portee plus etroite. Sa 
position est resumee dans son memoire: 

4. We submit that constitutional protection under sec- f 

tion 2(b) should only be given to those forms of expres
sion that warrant such protection. To do otherwise 
would trivialize freedom of expression generally and 
lead to a downgrading or dilution of this freedom. 

[TRADUCTION) 4. Nous soutenons que la protection 
constitutionnelle accordee par !'al. 2b) ne doit jouer 
qu'en faveur des formes d'expression qui merilent cette 
protection, sinon ii y aurait une banalisation generale de 
la Iiberte d'expression, qui ne pourrait qu'cntrainer l'avi-

Reliance is placed on the view of the majority in 
the Court of Appeal that picketing in a labour 
dispute is more than mere communication of infor
mation. It is also a signal to trade unionists not to 
cross the picket line. The respect accorde.d to 
picket lines by trade unionists is such that the 
result of the picketing would be to damage serious
ly the operation of the employer, not to communi
cate any information. Therefore'. it is argued, since 
the picket line was not intended to promote dia
logue or discourse (as would be the case where its 
purpose was the exercise of freedom of expres
sion), it cannot qualify for protection under the 
Charter. 

g lissement ou Ia dilution de celle-ci. 

On s'appuie sur !'opinion, exprimee par la Cour 
d'appel a la majorite, selon laquel!e le piquetage 

. dans un conflit de travail ne sert pas qu'a commu-
lr niquer de !'information. C'est aussi un appel aux 

syndiques a ne pas franchir la ligne de piquetage. 
Les lignes de piquetage sont a ce point respectees 
par !es syndiques que le piquetage aurait pour effet 
non pas de communiquer des renseignements, mais 
de nuire gravement a l'entreprise de l'employeur. 
Par consequent, pretend-on, puisque la ligne de 
piquetage n'avait pas pour but de favoriser le 
dialogue ou la discussion (comme ce serait le cas 

j s'il avait pour objel l'exercice de la libcrte d'ex
pression), ii ne peut beneficier de la -protection de 
la Charte. 
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On the basis of the findings of fact that I have 
referred to above, it is evident that the purpose of 
the picketing in this case was to induce a breach of 
contract between the respondent and Supercourier 
and thus to exert economic pressure to force it to 
cease doing business with Supercourier. lt is equal
ly evident that, if successful, the picketing would 
have done serious injury to the respondent. There 
is nothing remarkable about this, however, because 
all picketing is designed to bring economic pres
sure on the person picketed and to cause economic 
loss for so long as the object of the picketing 
remains unfulfilled; There is, as I have earlier said, 
always some element of expression in picketing. 
The union is making a statement to the general 
public that it is involved in a dispute, that it is 
seeking to impose its will on the object of the 
picketing, and that it solicits the assistance of the 
public iri honouring the picket line. Action on the 
part of the picketers will, of course, always accom0 

pany the expression, but not every action on the 
part of the picketers will be such as to alter the 
nature of the whole transaction and remove it from 
Charter protection for freedom of expression. That 
freedom, of course, would not extend to protect 
threats of violence or acts of violence. It would not 
protect the destruction of property, or assaults, or 
other clearly unlawful conduct. We need not, how
ever, be concerned with such matters here because 
the picketing would have been peaceful. I am 
therefore of the view that the picketing sought to 
be restrained would have involved the exercise of 
the right of freedom of expression. 

Section 1 of the Charter 

It is not necessary, in view of the disposition of 
this appeal that I propose, to deal with the appiica
tion of s. l of the Charter. It was, however, 
referred to in the Court of Appeal and I will deal 
with it here. It will be recalled that the Chambers 
judge in granting the injunction did so on the basis 
that the picketing involved the commission of two 
common law torts, that of civil conspiracy to injure 
and that of inducing a breach of contract. 
Hutcheon J.A. in the Court of Appeal said [at 
pp. 486-87]: 

Compte tenu des conclusions de fait deja men
tionnees, il est evident que le piquetage envisage en 
l'espece avait pour objet d'inciter a la rupture du 
c-0ntrat entre l'intimee et Supercourier e-t, par ce 

4 moyen, d'exerc~r sur elle une pression economique 
qui la forceraft a cesser de faire affaires avec 
Supercourier. II est evident aussi qu'en cas de 
reussite le piquetage aurait cause a l'intimee un 
prejudice grave. Cela n'a toutefois rien de remar-

h quabl'e puisque tout piquetage vise a exercer une 
pression economique sur la personne qui en fait 
l'objet et a provoquer des pertes financieres tant 
que le but du piquetage n'est pas atteint. Le 

C piquetage, je le repete, comporte toujours un ele
ment d'expression. Le syndicat informe le grand 
public qu'il est implique dans un conflit de travail, 
qu'il cherche a imposer sa volonte a l'entreprise 
qui fait l'objet du piquetage et qu'il demande aux 

d membres du public de l'aider en respectant la ligne 
de piquetage. Cette forme d'expression sera evi
demment toujours accompagnee d'actes de la part 
des piqueteurs, mais ce ne sont pas tous leurs actes 
qui auront pour effet de changer la nature de 

e !'ensemble de !'operation et de la soustraire a la 
protection accordce a la liberte d'expression par la 
Charte. Bien silr, cette liberte ne jouerait pas dans 
le cas de menaces ou d'acte..'> de violence. Aucune 

/ protection n'est accordee lorsqu'il y a destruction 
de biens, voies de falt ou aulres types de conduite 
manifestement illegale. Nous n'avons· toutefois pas 
a nous preoccuper de cela puisque, en l'espece, le 
piquetage aurait ete paisible. Je suis done d'avis 

g que le piquetage qu'on a voulu empecher aurait 
comporte l'exercice du droit a Ia liberte d'expres
sion. 

h 
L'article premier de la Chw·te 

Vu ]'issue du pourvoi que je propose, ii n'est pas 
necessaire d'examiner !'application de !'article pre
mier de fa Charte. Toutefois, comme on s'y est 
penche en Cour d'appel, je vais en traiter ci-des
sous. II faut se rappeler que le juge en chambre a 
accorde l'injonction parce que le piquetage com
portait la perpetration de deux delits de common 
law, celui de complot civil en vue de nuire et celui 

j d'incitation a la rupture d'un contrat. En Cour 
d'appel, le juge Hutcheon a dit [aux pp. 486 et 
487]: 
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I think that the two torts must be treated differently. 
The tort of conspiracy to injure has not received accept
ance in this province; s. 5 of the Trade-unions Act, 1959 
(B.C.), c. 90, repi!aled the doctrine of civil conspiracy 
Where the trade-union acted in contemplation or further
ance of a labour dispute. It remains in that state today 
under the Labour Code (s. 89). Section 89 reads: 

"89. An act done by 2 or more persons acting by 
agreement or combination, if done in contemplation or 
furtherance of a labour dispute, is not actionable unless 
it would be wrongful without an agreement or 
combination." 

Without attempting to trace the position of the tort of 
conspiracy in the other provinces, I am satisfied that it 
warrants this description by Professor Arthurs, ''Tort 
Liability for Strikes in Canada" (1960), 38 Can. Bar 
Rev. 346, at p. 362. 

"The modern tort of conspiracy stands condemned, 
almost universally, as the vehicle of judicial anti-union
ism. Authors throughout the common-law world have 
denounced it as a "weapon ... wielded with transparent 
partisanship to counter the aspirations of the trade 
union movement." 

It should be noted that in British Columbia the 
common law tort of conspiracy to injure, as 
employed in labour disputes, has been abolished by 
statute and it would not be available as a support 
for an injunction. I am aware that the labour 
relations of the appellants are governed by the 
Canada Labour Code. However, since the Canada 
Labour Code is silent on the question of picketing, 
the common law applies, in this case the common 
law of British Columbia from which the tort of 
conspiracy has been expunged in labour disputes. 

[TRADUCTION] J'estime que ces deux delits doivcnt 
ctrc traites differemment. Le delit civil de complot en 
vue de nuire.n'est pas reconnu dans cette province; l'art. 
5 de. la Trade Union Act, J 959, a rendu inapplicable la 

11 
doctrine du complot civil dans le cas 01) un syndical 
agissait en vue ou dans le cadre d'un conflit de travail. 
Tel est encore le cas aujourd'hui sous le regime du 
Labour Code (art. 89). L'articJe 89 est ainsi con,;:u: 

«89. Un acte, qui n'cst pas par ailleurs illegal, accom-
b· pli par au mains deux personnes agissant de concert ou 

par suite d'une entente, nc donne pas lieu a des poursui- U 
tes s'il est accompli en vue ou clans le cadre d'un conflit ii~ 
de travail.• 

Sans tenter de decrire ce que peut etre la situation dans 
c Jes autres provinces relativement au delit civil de com

plot, je suis convaincu que la description qu'en donne le e: 
professeur Arthurs, dans «Tort Liability for Strikes in ,01 

Canada» (1960), 38 R. du B. can. 346, a la p. 362, est ~: 
justifiee. 

d ,Le delit civil moderne de complot est presque universel
lement condamne comme un instrument d'antisyndica
lisme judiciaire. Partout dans !es pay;: de common law, 
Jes auteurs de doctrine l'ont denonce comme etant une 
«arrnc ... brandic avec un esprit franchement partisan 

e pour contrecarrer les aspirations du mouvement 
syndical.. 

Soulignons qu'en Colomhie-Britannique le delit 
civil de complot en vue de nuire prcvu par la 

f common law semblerait avoir ete aboli par voie 
legislative et, du mains en ce qui concerne Jes 
conflits de travail, ii ne saurait fonder une injonc
tion. Je suis conscient que les relations de travail 
des appelants sont regies par le Code canadien du 

g travail clans la mesure ou ii s'applique. Toutefois, 
vu le silence du Code canadien du travail sur la 

In my view then the tort of civil conspiracy to 
injure may not be relied upon to support the h 
injunction, which therefore must find its sole sup
port from the tort of inducing a breach of contract. 

question du piquetage, c'est la common law qui 
s'applique--en !'occurrence ce\le de la Colombie
Britannique,--ou ce delit a ete supprime en 
matiere de conflits de travail. J'estimc done que le 
delit de complot civil en vue de nuire ne peut etre 
invoque pour justifier une injonction qui ne peut en 
consequence avoir d'autre fondement que le delit 
d'incitation a la rupture d'un contrat. 

The question then is: Can an injun<;tion based on 
the common law tort of inducing a breach of 
contract, which has the effect of limiting the 
01aner righl to. freedom of expression, be sus- i 
tafoed as a reasonable limit imposed by law in the 
peculiar facts of this case. Tbe question of the 

La question qui se pose est done la suivante: 
comptc tenu des faits particuliers de la presente 
affaire, l'injonction fondee sur le delit de common 
law d'incitation is la rupLure d'un cci.ntrat, q11i a 
pour effel de lil!'J ter le droit a la libcrle d'expres
sion garanti par la Chane, peut-elle etre confirmee 
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application of s. l of the Charter has been the 
subject of comment in this Court in earlier cases, 
for example, Hunter v. Southam Inc., [1984] 2 
S.C.R. 145; R. v. Big M Drug Mart Ltd., (1985] l 
S.C.R. 295; an<l, more recently, R. v. Oakes, 
(1986] 1 S.C.R. 10'.l. Ordinarily, some evidence 
will be necessary to enable the Court to decide 
whether s. 1 should be applied to preserve a limita
tion on a right, and the burden of proof will lie 
upon the party supporting the limitation. Dickson 
C.J. in the Oakes case, however, at p. 138, 
remarked concerning the need for evidence: 

I should add, however, that there may be cases where 
cer.tain elements of the s. l analysis are obvious or 
self-evident. 

This, in my view, is such a case in so far as the 
need for evidence is concerned. The evidence 
before the Chambers judge, together with the 
assumptions and findings referred to above, pro
vide a sufficient basis for the consideration of this 
question. 

From the evidence, it ma:y well be said that the 
concern of the respondent is pressing and substan
tial. It will suffer economically iri the absence of 
an injunction to restrain picketing. On the other 
hand, the injunction has imposed a limitation upon 
a Charter freedom. A balance between the two 
competing concerns must be found. It may be 
argued that the concern of the respondent regard
ing economic loss would not be sufficient to consti
tute a reasonable limitation on the right of free
dom of expression, but there is another basis upon 
,vhich the respondent's position may be supported. 
This case involves secondary picketing-picketing 
of a third party not coriceriied in the dispute which 
underlies the picketing. The .basis of our system of 
collective bargaining is the proposition that the 
parties themselves should, wherever possible, work 
out their own agreement. Professor Weiler in 
Reconcilable Differences (Toronto 1980), at pp. 
64-65, states: 

a titre de limite raisormable imposee par une regle 
de droit? L'applicabilite de l'articlc premier de la 
Charte a deja ete commentee par cette Cour, 
notamment dans les arrets Hunter c. Southam 

a Inc., [1984) 2 R.C.S. 145; R. c. Big M Drug Mart 
Ltd., [1985] 1 R.C.S. 295, et plus receminent, R. 
c. Oakes, [1986] 1 R.C.S. 103. Ordinairement, Ia 
Cour a besoin d'elements de preuve pour pouvoir 
decider s'il y a lieu d'appliquer !'article premier 

b pour conflrmer une limite apportee a un droit et ,-, 
() 

c'est a la partie qui plaide en faveur de cette lirnite u 
qu'incombe la charge <le la pretive. Toutefois, a la en 
p. 138 de l'arret Oakes, le juge en chef Dickson :.n 

c fait observer ceci au sujet de la necessite d'une ;;; 
preuve: .. ~ 

Je dais cependant ajouter qu'il peut arriver que certains ,,o 
elements constitutifs d'une analyse en vertu de !'article ?,? 
premier soient rnanifestes ou evidents en soi. 

d 
Tel est, a man avis, le cas en !'espece en ce qui 
concerne la necessite d'une preuve. La preuve sou
mise au juge er. chambre ainsi que Jes presomp
tions et Jes conclusions susmentionnees foumissent 

e un fondement suffisant pour !'examen de cette 
question. 

D'apres la preuve, on peut fort bien affirrher que 
la preoccupation de l'intimee est urgente et reel!e. 

f En !'absence d'une injonction empe-ehant ie pique
tage, elle subita un prejudice ecoriomique. Par 
ailleurs, l'injonction impose une limite a une 
liberte garantie par la Charte. 11 nous faut done 
etablir un juste equilibre entre ces deux interets 

g opposes. On peut soutenir que la preoccupation de 
l'intimee concernant une perte economique ne 
suffit pas pour rendrc raisonnable une limite au 
droit a la libert6 d'expression, mais ii y a un autre 

,. fondement sur lequel peut s'appuyer la position de 
l'intimee. -· II est question en l'espece de piquetage 
secondaire, c.-a-d. de piquetage dirige contre un 
tiers qui n'est nullement implique -dans le conflit a 
l'origine du piquetage. Or, notre regime de nego
ciation collective repose sur le principe selon lequel 
les parties doivent, dans la mesure du possible, en 
ve.l)ir elles-memes a une entente. Le professeur 
Weiler dans Reconcilable Differences (Toronto 

j 
The basic assumption of our industrial relations 

system is the notion of freedom of contract between the 

1980), aux pp. 64 et 65, affirme ceci: 

[TRADUCTION] L'idee fondamentale qui sous-tend 
notre systcmc de relations industrielles est la notion de 
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la liberte contractuelle du syndicat et de l'employeur. 
Des arguments puissants militent en faveur de ce prin
cipe de la libcrtc conlr.1.c(uelle. En effet, ii est ques tion 
de modalites selon lesqucllcs le travail sera achllte par 

a Jes employeurs et fourni par les emplores. Ce sont !cs 
parties imrnediates qui sont lcs mieux placees pour 
connaltre Jes circonstances economiques de leurs rap
ports et pour savoir quelles sont !curs priorites et preoc
cupations non economiqucs et quels compromis convien-

union and the employer. There are powerful arguments 
in favour of that policy of freedom of contract. We are 
dealing with the terms and conditions under which 
labour will be purchased by employers and will be 
provided by employees. The immediate parties know 
best what are the economic circumstances of their rela
tionship, what arc their non-economic priorities and 
concerns, what trade-offs are likely lo be most satisfac
tory to their respective constituencies. General legal 
standards formulated by government bureaucrats are 
likely to fit like a procrustean bed across the variety and 
nuances of individual employment situations. 

b dront vraisemblablement le mieux aux personnes 
qu'elles repre.sentent. Des normes juridiques generales ( . 
etablies par des bureaucrates gouvernementaux risque- c 
raicnt de tenir coinpte assez ma! de la variete des cas qui E? 
peuvent se presenter ct de leurs nuances. i.:· 

. r 
t ~ 

Logique-ment, lu )iberte de se mettrc d'accord suppose ~ 
le droit d'etre en d~saccord, de ne pas en erriver a un ,c.
comprornis acceptable. La plupart du temps, des nego- g; 
ciations menees de bonne foi aboutissent a un reglement 

The freedom to agree logically entails the right to 
disagree, to fail lo reach an acceptable compromise. 
Most of the time good faith negotiation does produce a 
settlement at the bargaining table, often without a great 
deal of trouble. But often c-nough it does not; and of 
cours~ it is the failures which generate the visible tumult 
and shouting. And at that point the collective bargaining 
system diverges sharply from other components in the 
market economy. 

d a la table de negociation, et ce, souvcnt sans trop de 
difficulte. Toutefois, H arrive assez frequemment qu'il 
n'en soit pas ainsi; et, evidcmment, ce son\ les echecs qui 
donnent naissance aux. disputes ouvertes. C'est a ce 
moment-la que le regime de negociation collective 

e s'ecarte radicalement des autres composantes de l'econo
mie de marche. 

When the parties do exercise the right to disagree, 
picketing and other forms of industrial conflict arc 
likely to follow. The social cost is great, man-hours f 

and wages are lost, production and services will be 
disrupted, and general tensions within the commu
nity may be heightened. Such industrial conflict 
may be tolerated by society but only as an inevi
table corollary to the collective bargaining process. g 

It is therefore necessary in the general ,ocial inter
est that picketing be regulated and sometimes 
limited. It is reasonable to restrain picketing so 
that the conflict will not escalate beyond the actual 
parties. While picketing is, no doubt, a legislative h 

weapon to be employed in a labour dispute by the 
employees against their employer, it should not be 
permitted to harm others. Weiler, supra, at p. 80, 
again comments: 

... strike action is legal only in order to resolve a 
dispute with an employer about the negotiation of a new j 
collective agreement. Logically a picket line should be 
legitimate only on such an occasion. As well the only 

Lorsque les parties exerccnt leur droit d'etre en 
desaccord, le piquetage et d'autres formes de con
flit de travail sont susceplibles de s ensuivre. Sur le 
plan social, le coiit d'un conflit est t.res eleve; ii y a 
perte d'heures-personnes et de salaires; la produc
tion et Jes services sont perturbes et Les tensions 
generales au sein de la coll~tivite risquent d'etre 
aggravees. Si la societe tolere de tels connits de 
travail, ce n'est qu'a titre de corollaire inevltable 
du processus de negociation collective. 11 est en 
consequence necessaire dans l'interet general de la 
societe que le piquetage soit reglemente et, parfois, 
limite. Il est raisonnable d'empecher le piquetage 
de maniere a limiter le conflit aux parties elles
memes. Bien que le piquetage constitue sans aucun 
doute une arme dont Jes employes peuvent legiti
mement se servir contre leur employeur dans un 
conflit ·de travail, ii ne doit pas etre permis d'y 
recourir pour nuire a d'autres personncs. 'Weiler, 
precite, a la p. 80, fait de nouveau observer: 
[TRADUCTION] ... le recours a la greve n'est legal que 
pour regler un differend iwec un employeur relalivement 
a la negociation d'unc nouvelle convention collective. 
Logiquement, ce devrait etre le seul cas ou une ligne de 
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permissible target of the picket line should be the pri
mary employer-that employer with whom the union is 
negotiating and whom it is trying to compel to make 
favourable concessions in order to settle the agreement. 
Putting it the other way, unions should not be permitted 
to picket the business of a third party. Such a secondary 
employer is not involved in the primary dispule, it does 
not have it within its power to make the concessions that 
will settle the new contract, and thus it should not be the 

piquetage serait legitime. De plus, ii ne devrait etre 
pcrmis de diriger le piquctage que contre l'employeur 
principa/-l'empioyeur avec lequel le syndical est en 
train de negocier et qu'il veut amener a faire des conces-

4 sions en sa faveur afin qa'on puisse en arriver a une 
entente. Autrement dit, ii ne devrail pas etre pennis aux 
syndicats de faire du piqu(:tage contre J'cntreprise d'un 
tiers. Un tel employeur secondaire n'est pas implique 
clans le conflit principal; ii n'est pas en mesure de faire 

target of a weapon whose legitimate purpose is to b !es concessions qui aboutiront a une nouvelle convention; 
extract such economic concessions. par consequent, ii ne devra.it pas etre la cible d'une arme 

dont le but legitime est de forcer des concessions 
economiques. 

lt should be noted hete that in the Province of c 

British Columbia, secondary picketing of the 
nature involved iii this case, save for the picketing 

II faut souligner ici qu'en Colombie-Britanni-
que, sauf s'il s'agit du piquetage des allies de 
l'employeur, le piquetage secondaire, tel celui en 
l'espece, est illegal de par l'effet combine du par. 
85(3) et de !'art. 88 du Labour Code de la 

of allies of the employer, has been made unlawful 
by the combined effect of ss. 85(3) and 88 of the 
British Columbia Labour Code, R.S.B.C. 1979, c. 
212, as amended. This statute, of course, does not 
apply in this case, but it is indicative of the 
legislative policy, in respect of the regulation of 
picketing in that Province. It shows that the 
application of s. ] of the Charter to sustain the 
limitation imposed by the common law would be 
consistent with legislative policy in British 
Columbia. I would say that the requirement of 
proporiionality is also met, particularly when it is 
recalled that this is an interim injunction effective 
only until frial when the issues may be more fully 
canvassed on fuller evidence. It is my opinion then 

. that a limitation on secondary picketing against a 
third party, that is, a non-ally, would be a reason
able limit in the facts of this case. I would there
fore conclude that the injunction is "a reasonable 
limit prescribed by law which can be demonstrably 
justified in a free and democratic society". 

Docs the Charter apply t0 lbc Common Law? 

In my view, there can be no doubt that it does 
apply. Section 52(1) of the Constitution Act, 1982 
provides: 

d Colombie-Britannique, R.S.B.C. 1979, chap. 212, 
et modifications. Cette loi ne s'applique evidem
ment pas en l'espece, mais elle est indicative de la 
politique legislative en ce qui concerne la rcgle
•mentation du piquetage dans cctte province. Cela 

e indique que le recours a !'article premier de la 
Charle pour maintenir la limite imposee en 
common law serait compatible avec la politique 
legislative de la Colombie-Britannique. Je souligne 

f que !'exigence de proportionnalite a aussi ete rem
plie, particulierement lorsqu'on se rappelie qu'il 
s'agit en l'espece d'u·ne injonction provisoire qui ne 
demeurera en vigueur que jusqu'au proces au 
cours duquel les questions litigieuses ,pourront etre 

g etudiees d'une maniere plus approfondie en fonc• 
tion d'une preuve plus complete. Je suis done 
d'avis que, compte tenu des faits de la presente 
affaire, la limite imposee au piquetage secondaire 
dirige contre un tiers, c.-a-d. contre un non-allie, 

h 
est raisonnable. En consequence, je conclus que 
l'injonction est «une limite raisonnable qui est pres
crite par une regle de droit et dont la justification 
pent se demontrer dans le cadre d'une societe libre 
el democratique•. 

La Charle s'applique-t-elle a la common law? 

j A mon avis, il n'y a pas de doute qu'elle s'y 
applique. Le paragraphe 52( l) de la Loi constitu
tionnelle de 1982 prevoit: 
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52, (I) The Constimtion of 
Canada is the supreme law of 
Canada, and any law that is 
inconsistent with the provi
sions of the Constitution is, to 
the extent of the inconsisten
cy, of no force or effect. 

52. (I) La Constitution du 
Car.2.da est la Joi supreme du 
Canada; elle rend inoperantes 
les dispositions incompatibles 
de toutc autre ri:glc de droit. 

The English text provides that "any law that is 
inconsistent with the provisions of the Constitution 
is, to the extent of the inconsistency, of no force or 
effect". If this language is not broad enough to 
include the common law, it should be observed as 
well that the French text adds strong support to 
this conclusion in its employment of the words 
"elle rend inoperantes !es dispositions incompati
bles de foul aulfe regl!! de drait''. (Emphasis 
added.) To adopt a construction of s. 52(1) which 
would exclude from Charter application the whole 
body of the common law which in great part 
governs the rights and obligations of the individu
als in society, would be wholly unrealistic and 
contrary to the clear language employed in 
s. 52(1) of the Act. 

Does the Charter ;ipply to private litigation? 

52. (I) The Constitution of 
Canada is the supreme law of 
Canada, and any law that is 
inconsistent with the provi
sions of the Constitution is, to 

a the extent of the inconsisten
cy, of no force or effect. 

52. (_ 1) La Constitution du 
Canada est la Joi supreme du 
Canada; elk rend inoperantes 
lcs dispositions incompatibles 
de. toute autre reg le de droil. 

Le texte anglais de la disposition se lit ainsi: «any 
b law that is inconsistent with the provisions of the 

Constitution is, to the extent of the inconsistency, 
of no force or effect». A supposer que ces termes 
ne soient pas assez generaux pour inclure la 

c common law, on devrait faire observer egalement 
que le texte frangais vient appuyer davantage cette 
conclusion en ce qu'il utilise les mots •elle rend 
inoperantes Jes dispositions de toute au tre regle de 
droil~. (C'est moi qui souligne.) Adopter une inter-

d pretation du par. 52(1) qui soustrairait a !'applica
tion de la Charte l'ensemble de la common Im,, qui 
regit dans une large rnesure les droits et les obliga
tions des individus dans la societe, serait totale
ment irrcaliste et contraire aux termes clairs utili-

e ses dans cc paragraphe. 

La Charte s'appli.guc+cllc aux litiges prives? 

This question involves consideration of whether 
or not an individual may found a cause of action or f 

defonce against another individual on the basis of 

Cette question exige qu'on examine si, entre 
particuliers, une cause d'action peut etre fondee 
sur la violation d'un droit garanti par Ia Charte ou 
si une telle violation peut etre invoquee comme 
moyen de defense. En d'autres termes, la Charte 
s'applique-t-elle a des litiges prives qui n'ont abso
lument rien a voir avec le gouvernement? Voila un 
point controverse en milieu juridique sur lcquel 
cette Cour n'a pas encore eu a se prononcer. Seton 
un point de vue, la Charte, comme la plupart des 
constitutions ecrites, a ete creee pour regir !es 
rapports -entre Jes particuliers et le gouvernement. 
Elle vise a imposer des restrictions a !'action du 
gouvernement ct a proteger les particuliers. Elle 
n'est pas destinee, en l'absence d'une action gou• 
vernementale quelconque, a etre appliquee aux 
litiges prives. 

a breach of a Charter right. In other words, does 
the Charter apply to private litigation divorced 
completely from any connection with Govern- g 

ment? This is a subject of controversy in legal 
circles and the question has not been dealt with in 
this Court. One view of the matter rests on the 
proposition that the Charter, like most written 
constitutions, was set up to regulate the relation- " 
ship between the individual and the dovernment. 
It was intended to restrain government action and 
to protect the individual. It was not intended in the 
absence of some governmental action to be applied 
in private liti_gation. 

Support for this view is found in Peter W. Hogg, 
supra, at pp. 670-78, and in an article by Kuthe:,. j 
rine Swinton, "Application of the Canadian Chart-
er of Rights and Freedoms", in Tarnopolsky and 

Cette opinion est appuyee par Peter W. Hogg, 
prccite, aux pp. 670 a 678, et par un article de 
Katherine S\\'.inton, intitule «Application de la 
Charle canadienne des droits ct libertesi;, dans 
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Beaudoin, eds., The Canadian Charter of Rights 
and Freedoms-Commentary. 

At pages 674-75 in his text, Professor Hogg 
says: 

The rights guaranteed by the Charter take effect only as 
restrictions on the power of government over the persons 
entitled to the rights . The Charter regulates the rela
tions betwr,en government and private persons, but it 
does not regulate the relations between private persons 
and private persons. Private action is therefore excluded 
from the application of the Charter. Such actions as an 
employer restricting an employee's freedom of speech or 
assembly, a parent restricting the mobility of a child, or 
a landlord discriminating on the basis of race in his 
selection of tenants, cannot he breaches of the Charter, 
because in no case is there any action by the Parliament 
or government of Canada or by the Legislature or 
government of a province. In cases where private action 
results in a restriction of a civil liberty, there may be a 
remedy for the aggrieved person under a human rights 
code, under Jabour law, family law, tort law, contract 
law or property law, or under some other branch of the 
law governing relations between private persons; but 
there will be no breach of the Charter. 

In her discussion of this question, Professor 
Swinton has pointed out that certain sections of 
the Charter might support the proposition that it 
could appiy in private litigation, but she makes it 
clear on an overall view of the Chaner that its 
application to private litigation is, in her view, 
excluded. She has pointed out that the Charter is 
not designed to be employed in private litigation 
and by its very nature it is not suited for that 
purpose. At pages 47-48, she says: 

Moreover, in considering whether the Charter should 
be directly applicable, the courts should hear in mind its 
drawbacks as a method of dealing with private action 
and the advantages of leaving the regulation of such 
conduct to human rights legislation or other legal con
trols. Legislation can be tailored to deal with the tension 
between privacy rights and equality or that between 
freedom of expression and prohibition of hate literature. 
It can expressly limit the applicability of equality guar
antees to services or to areas open to the public, or 
specify the right to set bona fide job qualifications. The 
Charter is not so refined, and provides no guidelines for 

Beaudoin et Tarnopolsky, ed., Charte canadienne 
des droits et libertes. 

Aux pages 614 et 675 de l'ouvrage du professeur 
a Hogg, on peut}ire ce qui suit: 

[TRADUCTION] Les droits garantis par la Charte ne 
jouent qu 'a titre de restrictions au pouvoir du gouverne
ment sur !es titulaires de ces droits. La Charte rcgit ks 
rapports entre le gouvernement et !es particuliers, mais 

b non pas ceux entre particuliers. Les actions privees 
echappent done a son application. Si, par exemple, un G 
employeur impose des restrictions a la Iiberte de parole ;t, 
ou de reunion d'un employe, si un parent limite la liherte :;_-;
de circulation et d'etablissement de son enfant, au si un 

c proprietaire en choisissant ses locataircs fait des distinc- :;J 
tions fondees sur la race, ces a:ctes ne pelivent constituer r.; C; 
des infractions a la Charte puisque, dans ces cas, ii n'y a ,,:, 
aucune intervention du Parlement ou du gouvernement ';12 
du Canada ou de la legislature ou du gouvernement ";:'. 

d d'une province. Lorsque I'acte d'un pa:rticulier entraine 
une restriction :l. une liberte civile, il est possible que la 
personne le see pUisse ex ercer un recou rs en vertu d 'un 
code des droits de la personne, en vertu du droit du 
travail, du droit de la famille, du droit en matiere de 
responsabilite delictuelle, du droit des conttats ou des 

e biens, ou en vertu de quelque autre domaine du droit 
regissant les relations entre particuliers; mais ii n'y a pas 
dans ce cas-la de violation de la Charle. 

Dans son analyse de cette question, le professeur 
f Swinton souligne que ,;ertains articles de la Charle 

pourraient appuyer la these de son applicabilite 
aux litiges prives, mais el1e ptend bien soin de 
preciser qu'une vue d'!mserrible de Ia Charte 
exclut, a son avis, son application aux actions 

g privees. En effet, elle fait rerriarquer que la Charte 
n'est pas destinee a etre utilisee dans des litiges 
prives et que, de par sa nature merrie, elle ne se 
prete pas a une telle utilisation. Au:x pages 58 et 

h 59, elle affirme ceci: 

En outre, en jugeant si la Charte devrait s'appliquer 
directement aux particuliers, Jes tribunaux devraient 
tenir compte de ses desavantages en tant que fa~on de 
traiter des aetes des particu]iers et des ava~tages qu'il y 
a a laisser la reglementation de cette conduite aux lois 
sur les droits de la personne ou au;,; autres contr6Ies 
legaux. Les lois peuvent etre adaptees de fa90n a tenir 
compte de la tension entre le droit a l'intimite et celui :l. 

- l'egaiite OU entre la liberte d'expression et !'interdiction 
j de la propagande haineuse. Elles peuvent expressement 

limiter !'application des garanties d'egalite aux services 
ou aux secteurs ouverts au public, ou preciser le droit 
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its application. These would have to be judicially 
determined . 

d'exiger certaines competences pour un travail. La 
Charle n'est pas aussi detaillec ct ne fournit aucune 
directive quant a son application. Cel!es-ci devront etre 
etablies par !es tribunaux. 

Aussi, des lois comme certaines lois sur Jes droits de la 
personne ct sur l'egalite de remuneration prevoient une 
structure administrative dcstinee a favoriser le regle
mcnt des conflits sans recourir aux tribunaux. Avant que 
la decision soit rendue par un tribunal administratif, ii y 

As well, statutes such as particular human rights and a 

equal pay laws contain an administrative structure 
designed to promote mediated settlements of disputes, 
rather than resort to litigation. There is an elaborate 
structure of conciliation preceding adjudications by an 
administrative tribunal, which can have an educative b 
effect between the parties. The Charter will ·be interpret-
ed for the most part in the courts, where there is no 
built-in mechanism to encourage settlement. 

a toute une structure de conciliation qui peut avoir un ,--, 
effet educatif sur !es parties. Par contrc, clans la plupart '.·< 
des cas, la Charte sera interpretee par Jes cours de j, 
justice, ou ii n'existe aucun mecanisme visant a cncoura- ,,; 
ger !es reglernents a !'amiable. 

C , .. 
and later, she said, at p. 48: Plus loin, aux pp. 59 et 60, elle ajoute: "' c· 

One should also keep in mind the concerns of the 
federal and provincial governments in drafting and 
agreeing to the Charter, Their focus was its effect on 
their own governmental operations. That is the reason 
for s. I, requiring the courts to interpret the guarantees 
so as to allow reasonable limitations imposed by law. 
The override section (s. 33 ), allowing the legislatures to 
enact laws infringing the Charter, also indicates that 
governments were concerned about bounds on legislative 
action. The governments did not address the application 
of the Charter to private aciion, and indeed it would 
have been strange for them to do so, for their e;,;isting 
human rights codes address that matter. 

11 faudrait egalement tenir compte des preoccupations t 
des gouvernements federal et provinciaux lorsqu'ils ont :;)' 
redige et accepte la Charte. lls se preoccupaient surtout 

More recently, Dubin J .A., speaking for the 
majority of the Court of Appeal for Ontario 
(Dubin, Morden JJ.A., Finlayson J.A. dissenting) 
in Re Blainey and Ontario Hockey Association 
(1986), 26 b.L.R. (4th) 728, 54 O.R. (2d) 513, in 
a case involving a claim for discrimination on 
account of sex, said: "In my opinion s. 15 of the 
Charter does not reach private activity within a 
province". He then expressed agreement with the 
words of Professor Tarnopolsky (as he then was) 
in Tarnopolsky and Beaudoin, eds., The Canadian 
Charter of Rights and Freedoms--Commentary 
(supra), at pp. 422-23, where he ~aid: 

d de ses effets sur leur propre fonctionnement. C'est la la 
raison d'etre de !'article I qui exige que !es tribunaux 
interpretent lcs garanties de fa9on a permettre des limi
tes raisonnables imposees par la loi. L'articlc de deroga
tion (art. 33), qui permet aux legislatures d'adopter des 

e lois derogeant a la Charle, montre aussi que les gouvcr
nements se prcoccupaient des limites imposees aux 
mesures legislatives. Les gouvernements ne se soot pas 
preactupes de !'application de la Charle aux actes des 
particuliers, et ii aurait d'ailleurs ete curicux qu'ils le 

f fassent, car leurs codes des droits de la personne en 
traitcnt. 

Plus recemment, voici ce qu'a affirme le juge 
Dubin de la Cour d'appel de l'Ontario, s'exprimant 

g au nom des juges formant la majorite (Jes juges 
Dubin et Morden et le juge Finlayson, dissident) 
dans l'arret Re Blainey and Ontario Hockey Asso
ciation (1986), 26 D.L.R. (4th) 728, 54 O.R. (2d) 
513, ou ii etait question d'une plainte de discrimi-

h nation fondee sur le sexe: [TRADUCTION] «A mon 
avis, l'art. 15 de la Charte ne s'applique pas aux 
activites de particuliers dans la province». II s'cst 
ensuite dit d'accord avec Jes propos du professeur 
Tarnopolsky (maintenant juge de la Cour d'appel 
de !'Ontario), dans Beaudoin et Tarnopolsky, ed., 
Chane canadienne des droits et libertes, precite, a 
lap. 533 ou ce dernier affirme: 

ln our own case under the Charter, it is suggested 
that s. 15 is not likely to be applie.d in the courts except j 
in cases where a discriminatory act is committed by 
legislative action, and the jurisdiction concerned does 

En cc qui regarde la Charle canadienne, nous croyons 
quc, !'article l 5 ne sera probablement pas applique par 
Jes tribunaux sauf dans des circonstances ou un geste 
discriminatoire e.st pose au moyen d'unc loi et qu'il 
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not have an overriding clause in its Human Rights Act, 
as do Alberta, Quebec and Saskatchewan. This would be 
so for the following reasons : 

n 'existe pas de «clause nonobstanb dans la Loi sur les 
droits de l'homme du gouvernement en question, comme 
c'est le cas de !'Alberta, du Quebec et de la Saskatche
wan. Ceci se produirait pour Jes raisons suivantes: 

1. By s. 32(! ) , the Charter is specifically made appli- a 
cable only to the Parliament and government of 
Canada and to the legislature and government of 
each province "in respect of all matters within the 
authority" of the respective legislative body. Thus, 
although legislative and · executive actions are cov- b 
ered by the Charter, it is not made applicable to 
private action. 

1. En vertu du,paragraphe I de )'article 32, la Charle 
s'applique exclusivement au Parlement et au gou
vernement du. Can~.da et a la legislature et au 
gouvernement de chaque province •pour tous les 
domaines relevant> de chaque organisme legislatif. 
Par consequent, meme si la Charte s'applique a des 
actes lCgislatifs ou executifs, sa portee ne s~etend J 
pas a l'activite des particuliers: i:~ 

2. Section 15 refers to equality before and under the 
law, as well as equal protection and benefit of the 
law. Thus, although an anti-discrimination (human c 
rights) law would itself have to conform to s. 15, it, 
and not s. 15, would be directly applicable to 
discriminatory actions by private persons . 

2. L'article 15 porte sur l'egalite devant la /oi, de c:·, 
meme quc sur l'egalite de benefice et la protection 

00
, 

egale de la Joi. Meme si une loi antidiscriminatoire ,~i 
(sur les droits de la personne) doit respecter les U 
dispositions de !'article I 5, c'est cette loi et non ~2 
!'article 15 qui s'appliquerait directement a des 
ai,tes discriminatoires poses par des individus. 

3. Every jurisdiction in Canada has an anti-discrimi-
nation statute which is explicitly made applicable to 
the Crown. It is .unlikely, therefore, that a complai
nant would resort to a constitutional action in the 
courts, r2cther than the complaint process under the 
anti-discrimination laws. 

Dubin J.A. then noted that McNair J., of the 
Federal Court, Trial Division, in Cat Productions 
Ltd. v. M tu:i:do, [1985} I F.C. 269, had app.roved 
the words of Professor Swinton, at pp. 44-45 in the 
Canadian Charter of Rights and Freedoms: Com
mentary, supra: 

The automatic response lo a suggestion that the 
Charter can apply to private activity, without connection 
to government, will be that a Charter of Rights is 
designed to bind governments, not private actors. That is 
the nature of a constitutional document: to establish the 
scope of governmental authority and to set out the terms 
of the relationship between the citizen and the state and 
those betwee-n the organs of government. The purpose of 
a Charter of Rights is to regulate the relationship of an 
ind[vidual with the government by invalidating laws and 
governmental activity which infringe the rights guaran
teed by the document, while relationships between 
individuals are left to the regulation of human rights 
codes, other statutes, and common law remedies, such as 
libel and slancer laws. Furthermore, s. 32(1) specifically 
states that the Charter applies to "the Parliament and 
government of Canada in respect of all matters within 

d 

f. 

3. II existe au scin de chaque ordte de gouvernement 
au Canada une loi antidiscriminatoire qui s'appli
que de fay0n explicite a la Couronne. II est par 
consequent peu probable qu'un plaignant intente 
des poursuites devant !es tribunaux en vertu de la 
Constitution plutot qu'en vertu des leis antidiscri
minatoircs. 

Le juge Dubin souligne ensuite que, clans la deci
sion Cat Producliom Ltd. c. Macedo, [19&5] 1 

f C.F. 269, le juge McNa ir de la Cour federale, 
Division de premiere instance, a approuve !es 
propos tenus par le professeur Swinton a la p. 55 
de l'ouvrage intitule Charte canadienne des droits 

ti et libertes, precite: 

.A la suggestion que la Charle peut s'appliquer aux 
activites de particuliers, sans lien avec le gouvcrnement, 
on peut repondre automatiquemerit qu'une charte des 
droits lie !es gouvernements et non Jes particuliers. Telle 

h est la nature d'un document constitutionnel: etablir la 
portec des pouvoirs gouvcmerrientaux et exposer Jes 
condi1ions des relations emre Jes citoyens de l'Etat et 
entn: !es divers organes du gouvernement. Le but d'une 
charte des droits est de regir !es rapports entre un 
'particulier et le gouvernement en rendant invalides Jes 
lois et !e_s mesures gouvernementales qui empietent sur 
Jes. droits garantis par le document , Jes rapports entre Jes 
particuliers etant laisses aux codes des droits de la 
personne, aux autres lois et aux recours de la .common 

j law•, par exemple !es leis sur la diffamation, En outre, le 
paragraphe 32(1) declare expressement que la Charte 
s'applique au .Parlement et au gouvernement du 
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the authori ty of Parliament" (emphasis added). It is 
governmental action which is caught, not private action. 

He concluded on this point: "I agree with a 

McNair J., and, with respect, I do not agree with 
the contrary opinion to be found in R. v. Lerke 
(1984), 11 D.L.R. (4th) 185, 13 C.C.C. (3d) 515, 
55 A.R. 216 (Alta. Q.B.)" 

b 

Canada, pour tous les domaines relevant du Parlemenh 
(!es italiques sont de nous). Ce sont !es actes du gouver
nement qui sont vises, non ceux des par ticuliers. 

11 a conclu sur ce point: [TRADUCTION) aJe suis 
d'accord avec le juge McNair et, avec egards, je ne 
partage pas ]'opinion contraire exprimee dans R. v. 
Lerke (1984), 11 D.L.R. (4th) 185, l3 C.C.C. 
(3d) 5 I 5, 55 A.R. 216 (B.R. Alb.)» 

-.. 
Further support for the view that the Charter 

does not apply in litigation between private parties 
is to be found in a helpful article in (1986), 24 
Alta. L: Rev. 361, by Anne McLellan and Bruce P. 
Elman, entitled, "To Whom Does the Charter 
Apply? Some recent cases on s. 32", which reviews 
the case law as it has developed, and says at p. 
367: 

h 
, \ 

Le point de vue selon lequel la C arte ne s'appli- u 

In conclusion it is suggested that the better view is that 
the Charter applies only to government action. To hold 
otherwise would be to increase the scope of the Charter 
immeasurably. In cases involving arrests, detentions, 
searches and the like, to apply the Charter to purely 
private action would be tantamount to setting up an 
alternative tort system. In the area of private discrimi
nation, an entirely new system of civil liability in compe
tition with the dispute resolution mechanisms fostered 
by human rights legislation would result. 

Views to the contrary have been expressed in 
articles by Dale Gibson: "The Charter of Rights 
and the Private Sector" (1982), 12 Man. L.J. 213; 
"Distinguishing the Governors from the Governed: 
The Meaning of 'Government' under Section 
32(1) of the Charter' ' (1983), 13 Man. L.J. 505, 
as well as Morris Manning, Rights, Freedoms and 
the Courts (Toronto 1983). 

I am in agreement with the view that the Chart-

que pas aux litiges opposant des particuliers est l£l~ 
egalement appuye par un article utile de Anne ..
McLellan et Bruce P. Elman, intitule cTo Whom .J 

c Does the Charter Apply? Some recent cases on S. § 
32», que l'on trouve a (1986), 24 Alta. L. Rev. 361, U 
et qui passe en revue la jurisprudence telle qu'elle ~ ·~ s'est dcvcloppee. On peut lire a la p. 367: 

d [TRADUCTION] Finalement, on laisse entendre que le 
meilleur point de vue est celui que la Charte ne s'appli
que qu'aux actions gouvernemenlales. Conclure autre
ment reviendrait a augmenter demesurcment la portee 
de la Charle. Dans les affaires ou il est question d'arres-

e tations, de detentions, de fouilles, de perquisitions et 
ainsi de suite, appliquer la Charte aux actions purement 
privees reviendrait a instituer un regime subsidiaire de 
responsabilite civile. Dans le domaine de la discrimina
tion entre particuliers, ii resulterait un tout nouveau 

/ regime de responsabilite civile qui ferait concurrence 
aux mecanismes de reglement des litiges favorises par 
les lois en maliere de droits de la personne. 

Pour des points de vue contraires, voir les arti-
g cles de Dale Gibson: «The Charter of Rights and 

the Private Sector. (1982), 12 .Man. L.J. 213; 
•Distinguishing the Governors from the Governed: 
The Meaning of 'Government' under Section 
32(1) of the Charter» (1983), 13 Man. L.J. 505, 

h ainsi quc Morris Manning, Rights, Freedoms and 
the Courts (Toronto 1983). 

er does not apply to private litigation. It is evident 
from the authorities and articles cited above that 
that approach has been adopted by most judges 
and commentators who have dealt with this ques
tion. In my view, s. 32 of the Charter, specifically 
dealing with the question of Charter application, is i 
conclusive on this issue. Section 32 is reproduced 
hereunder: 

Je suis d'accord avec le point de vue que la 
Charte ne s'applique pas aux litiges prives. II 
ressort nettcment de la jurisprudence et des arti
cles precites que c'est le point de vue qu'ont adopte 
la plupart des juges et des glossateurs qui ont 
abordc cette question. A mon sens, l'art. 32 de la 
Charte, qui traite expressernent de l'application de 
la Charle, est determinant sur ce point. Voici le 
texte de !'art. 32: 
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32. ( l) This Charter 
applies 

(a) to the Parliament and 
government of Canada in 
respect of all matters 
within the au thoril v of Par
liament including 

0

all mat
ters relating to the Yukon 
Territory and Northwest 
Territories; and 

32. ( J) La presen te cha rte 
s'applique: 

a) au Parlcment et au gou
vernement du Canada, 
pour taus Jes domaines 
relevant du Parlement, y a 
compris ceux qui concer
nent le territoire du Yukon 
et Jes territoires du Nord
Ouest; 

32. (1) This Charter 
applies 

. (a) to the Parliament 2nd 
government of Canada in 
respect of all matters 
within the auth_s>rity of Par
liament including all mat
ters relating to the Yukon 
Territory and Northwest 
Territories; and 

[ 1986] 2 S.C.R. 

32. (I) La pres en te charte 
s'applique: 

a) au Parlement et au gou
\'ernement du Canada, 
pour taus Jes domaines 
relevant du Parlement, y 
compris ceux qui concer
nent Je territoire du Yukon 
et Jes territoires du Nord
Ouest; 

(b) to the legislature and 
governmen: of eacll prov
ince in respect of all mat
ters within the authority of 
the legislature of each 
province. 

b) a la legislatiire et au 
gouvernement de chaque b 
province pour taus Jes 
domaines relevant de cette 
legislature. 

(b) to the legislature and 
government of each prov
i~ce in respect of all mat
ters within the authority of 
the legislature of each 
province. 

b) a la legislature et au 
gouverncmcnt de chaque .---, 
province pour taus Jes (_) 
domaines relevant de cette ~': 
legislature . ::.;:.. 

Hi 

_, 
C , ... 

G 

Section 32(1) refers to the Parliament and Gov
ernment of Canada and to the legislatures and 
governments of the Provinces in respect of all 
matters within their respective authorities. In this, 
it may be seen that Parliament and the Legisla
tures are treated as separate or specific branches 
of government, distinct from the executive branch 
of government, and therefore where the word 'gov
ernment' is used in s. 32 it refers not to govern
ment in its generic sense-meaning the whole of 
the governmental apparatus of the state-but to a 
branch of government. The Word 'government', 
following as it does the words 'Parliament' and 
'Legislature', must then, it would seem, refer to 
the executive or administrative branch of govern
ment. This is the sense in which one generally 
speaks of the Government of Canada ot of a 
province. I am of the opinion that the word 'gov
ernment' is used in s. 32 of the Charter in the 
sense of the executive government of Canada and 
the Provinces. This is the sense in which tbe words 
'Government of Canada' are ordinarily empioyed 
in other sections of the Constitution Act, 1867. 
Sections l 2, 16, and 132 all refer to the Parlia
ment and the Government of Canada as separate 
entities. The words 'Government· of Canada', par
ticularly where they follow a reference to the Word 
'Parliament', almost always refer to the executive 
government. 

Le paragraplle 32(1) mentionne le Parlement et le ~; 
gouvernement du Canada ainsi que la legislature m 
et le gouvernement de chaque province en ce qui .--

d concerne tous Jes dornaines qui relevenl de leurs 
C(!mpetences respectives. A cct egard, on peut 
constater que le Parlement et Jes legislatures sont 
trait&~ comme des branches de gouvernement sepa
rees OU specifiques, distinctes de l'executif, et que, 

e par consequent, le terme «gouvernemenh utilise a 
l'art. 32 designe non pas le gouvernement au sens 
gencral--c'esl-a-clire au sens de ]'ensemble de l'ap
pareil gouvernemental de l'EtaL-mais plutot une 
branche de gouverm:ment. Le terme ugouverue-

f meot•, .qui suit les terme.s .Parle.men tt et «legi.sla
ture», doit alors, semble+il, designer la branche 
executive ou administrative du gouvernement. 
C'est en ce sens qu'on patle en general du gouver-

g nement du Canada ou d'une province. Je suis 
d'avis que le mot •gouvernement» utilise a !'art. 32 
de la Charte designe le pouvoir executif a !'echelon 
federal et a !'echelon provincial. C'est en ce sens 
que !'expression «gouvernement du Canada» est 

Ii ordinairement utilisee dans d'autres articles de la 
Loi constitutionnelle de 1867. Les articles 12, 16 
et 132 designent tous le Parleri1ent et le gouverne
ment du· Canada comme des entites distinctes. 
L'exprcssion ogouvernement du Canada», en parti
culier lorsqu'elle suit le mot •Parlement», designe 
presque toujours le pouvoir executif. 

It is my view thats. 32 of the Charter specifies 
the actors to whom the Charter will apply. They j 
are the legislelive, executive and· administrative 
branches of government. It will apply to those 

J'estime done que !'art. 32 de la Charte men
tionne de fa~Oll precise les acteurs auxquels s'ap• 
plique la Charle. II s'agit des branches legislative, 
executive et administrative. Elle leur est applicable 
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branches of government whether or not their 
action is invoked in public or private litigation. lt 
would seem that legislation is the only way in 
which a legislature may infringe a guaranteed 
right or freedom. Action by the executive or 
administrative branches of government will gener
ally depend upon legislation, that is, statutory 
authority. Such action may also depend, however·, 
on the common law, as in the case of the preroga
tive. To the extent that it relies on statutory au
thority which constitutes or results in an infringe
ment of a guaranteed right or freedom, the 
Charter will apply and it will be unconstitutional. 
The action will also be unconstitutional to the 
extent that it relies for authority or justification on 
a rule of the common law which constitutes or 
creates an infringement of a Charter right or 
freedom. In this way the Charter will apply to the 
common law, whether in public or private litiga
tion. It will apply to the common law, however, 
only in so far as the common law is the basis of 
some governmental action which, it is alleged, 
infringes a guaranteed right or freedom. 

The element of governmental intervention neces
sary to make the Charter applicable in an other
wise private action is difficult to define, We have 
concluded that the Charter applies to the common 
law but not between private parties. The problem 
here is that this is an action between private 
parties in which the appellant resists the common 
law claim of the respondent on the basis of a 
Charter infringement. The argument is made that 
the common law, which is itself subject to the 
Charter, creates the tori of civil conspiracy and 
that of inducing a breach of contract. The 
respondent has sued and has procured the injunc
tion which has enjoined the picketing on the basis 
of the commission of these torts. The appellants 
say the injunction infringes their Charter right of 
freedom of expression under s. 2(b). Professor 
Hogg meets this problem when he suggests, at p. 
677 of his text, after concluding that the Charter 
does not apply to private litigation, that: 

peu importe que leurs actes soient en cause dans 
des litiges publics ou prives. II semblerait que ce 
n'est que dans sa legislation qu'une legislature peut 
porter atteinte a une liberte ou un droit garantis. 

a Les actes de la branche executive ou administra
tive du gouvernement se fondent generalement sur 
une loi, c'est-a-dirc sur un texte legislatif. Toute
fois, ces actes peuvcnt aussi se fonder sur la 
common law comme dans le cas de la prerogative. 

b Dans la mesure ou ils se fondent sur un texte (/ 
legislatif qui constitue ou entratne une attcinte a r.> 
une liberte ou a un droit garantis, la Charte s'ap- !:?. 
plique et its sont inconstitutionnels. Ccs actes sont L-, 

c egalement inconstitutionnels dans la mesure ou ils :,J 
sont autorises OU justifies par une regle de common 0 law qui constitue ou engendre une atteinte a une ,o 
liberte ou a un droit garantis par la Charte. C'est g:; 
ainsi que la Charte s'appliquc a la common law 

d tant dans !es litiges publics que dans !es litiges 
privcs. Cependant, elle ne s'applique a la common 
law que dans la mesure ou la common law consti
tue le fondement d'une action gouvcrnementale 
qui, allegue-t-on, porte atteinte a une liberte OU a 

• un droit garantis. 

II est difficile de definir !'element d'intervention 
gouvernementale necessaire pour rendre la Charle 
applicable dans un litige par ailleurs prive. Nous 

f avons conclu que la Charte s'applique a la 
common law, mais non pas entre particuliers. Le 
probleme en l'espece est qu'il s'agit d'une action 
entre des particuliers, dans laquelle l'appelant 
oppose une violation de la Charte a la demande de 

g l'intimee fondee sur la common law. On fait valoir 
que la common law, qui est elle-meme assujettie a 
la Charte, cree le delit de complot civil et celui 
d'incitation a la rupture de contrat. L'intimee a 

h demande ct obtenu une injonction cmpechant le 
piquetage en invoquant la perpetration de ces 
delits civils. Les appelants de leur cote affirment 
que l'injonction porte atteinte au droit a la liberte 
d'expression que leur confere !'al. 2.b) de la Charte. 
Le professeur Hogg fait face a ce probleme lors
que, a pres avoir conclu que la Charlene s'appiique 
pas aux litiges prives, ii fait remarquer, a la p. 677 
de son ouvrage: 

Private action is, however, a residual category from 
which it is necessary to subtract those kinds of action to j 
which s. 32 does make the Charter applicable. 

[TRADUCTION] Les actions de particuliers constituent 
toutefois une espece de categorie residuelle dont ii faut 
exclure le genre d'actions auxquellcs !'art. 32 rend la 

· Chane applicable. 
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He added: 

The Charter will apply to any rule of the common law 
that specifically authorizes or directs an abridgement of 
a guaranteed right. 

and he concluded by saying, at p. 678: 

II ajoute: 

[TRADUCTION) La Charle s'applique a n'importe quellc 
regle de common law qui permet ou ordonne expressc
ment une atteinte a un droit garanti 

" Pour termin~·r, il souligne, a lap. 678: 

The fact that a court order is governmental action 
means that the Charter will apply to a purely private 
arrangement, such as a contract or proprietary interest, 
but on ly to the extent that the Charter will preclude b 
judicia l enforcement of any arrangement in derogation 

[TRADUCTION] le fait que l'ordonnance d'une cour 
constitue une action gouvernementale signifie que la 
Charle s'appliquera a une affaire purement privee, telle 
qu'un. central ou un droit de propriet6, mais seulement~ 
pour empecher Jes tribunaux 4e forcer l'cx.ccution d'uU 

of a guaranteed right. 

Professor Hogg, at p. 678, rationalized his position 
in these words: 

ln a sense, the common law authorizes any private 
action that is not prohibited by a positive rule of law. If 
the Charter applied to the common law in that attenuat
ed sense, it would apply to all private activity. But it 
seems more reasonable to say that the common law 
offends the Charter only when it crystallizes into a rule 
that can be enforced by the courts. Then, if an enforce
ment order would infringe a Charter right, the Charter 
will apply to preclude the order, and, by necessary 
implication, to modify the common law rule. 

arrangement qui porte atteinte a un droit garanli. ?~. 

A la page 678, le professeur Hogg Justifie ainsi sa~~ 
c position: i 

[TRAOt:CTJON] Dans un sens, la common law autorise'.3 
1oute action privec qu, n'cst pas inccrdito par une reglC-f 
de droil posiLiI. Si la Chnrce s'uppliquait a !a commo,6 
law dans ce sens attenuc, elle s'appliquerail a l'en~emble..-

d des activites privees. Il semble toutefois plus raisonnable 
d'affirmer que la common law n'enfreint la Charte que 
si elle se crislallise en une regle susceptible d'application 
par Jes tribunaux. A ce moment-la, dans J'hypothese ou 
une ordonnance d'execution porterait atteinte a un droit 

e garanti par la Charre, cette derniere s'appliquerait de 
manierc a empecher l'ordonnance et, par deduction 
necessaire, de maniere a modifier la regle de common 
law. 

I find the position thus adopted troublesome 
and, in my view, it should not be accepted as an 
approach to this problem. While in political 
science terms it is probably acceptable to treat the 
courts as one of the three fundamental branches of 
Government, that is, legislative, executive, and 
judicial, I cannot equate for the purposes of 
Charter application the order of a court with an 
element of governmental action. This is not to say 
that the courts are not bound by the Charter. The 
courts are, of course, bound by the Charter as they 
are bound by all law. It is their duty to apply the 
law, but in doing so they act as neutral arbiters, 
not as contending parties involved in a dispute. To 
regard a court order as an element of governmen
tal intervention necessary to invoke the Charter 
would, it seems to me, widen the scope of Charter 
application to virtually <11! private litigation. All 
cases must end, if carried to completion, with an 
enforcement order and if the Charter precludes the i 
making of the order, where a Charter right would 
be infringed, it would seem that all private litiga-

J'estime que le point de vue ainsi adopte est 
I dangereux et qu'il ne doit pas etre accepte comme 

solution a ce probleme. Meme si, en science politi
que, ii est probablement acceptable de considerer 
les tribunaux judiciaires comme l'un des trois 

g organes fondamentaux de gouvernement, savoir les 
pouvoirs legislatif, executif et judiciaire, je rie puis 
assimiler, aux fins de !'application de la Charte, 
l'ordonnance d'un tribunal a un element d'action 
gouvernemeptale. Ce n'est pas pour dire que les 

h tribunaux ne sont pas lies par la Charte. Les 
tribunaux sont evidemment lies par la Charte 
comme ils le sonl par toute autre regle de droit . II 
leur incombe d'appliquer !es regles de droit, mais, 
ce faisant, ils sont des arbitres neutres et non des 
parties opposbes dans un litige. Considerer l'ordon
nance d'un tribunal comme un element d'interven
tion gouvernementale necessaire pour invoquer la 
Charte aurait pour effet, me scmble-t-il, d'elargir 
la poriee de !'application de la Charte a pratique
ment toutes Jes litig-~s prives. Toute affaire doit se 
terminer, si elle est menee a terme, par une ordon-
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tion would be subject to the Charter. In my view, 
this approach will not provide the answer to the 
question. A more direct and a more precisely
defined connection between the element of govern
ment action and the claim advanced must be 
present before the Charter applies. 

An example of such a direct and close connec
tion is to be found in Re Blainey and Ontario 
Hockey Association, supra. In that case, proceed
ings were brought against the hockey association 
in the Supreme Court of Ontario on behalf of a 
twelve year old girl who had been refused permis
sion to play hockey as a member of a boys' team 
competing under the auspices of the Association. 
A complaint against the exclusion of the girl on 
the basis of her sex alone had been made under the 
provisions of the Human Rights Code, 1981, S.O. 
198 I, c. 53, to the Ontario Human Rights Com
mission. It was argued that the hockey association 
provided a service ordinarily available to members 

nanc-e d'execution et si Ia Charle empeche de 
rendre une telle ordonnance dans le cas ou ii y 
aurait atteinte a un droit qu'elle garantit, tous ]es 
litiges prives seraient alors, semble-t-il, assujel tis a 

a la Charle. A mon avis, ce point de vue n 'apporte 
pas de reponse a la question. Pour que la Charte 
s'applique, il doit exister un lien plus direct et 
mieux defini entre l'element d'action gouverne
mentale et la rcvendication qui est faite. 

h 

On trouve I'exemple d'un tel lien direct et etro~~; 
dans l'affaire Re Blainey and Ontario Hockey], 
Association, precitee. Dans cette espece, des proln 
cedures ont ete intentees en Cour supreme de:i 

c !'Ontario contre une association de hockey, au norrf.i 
d'une fi llette de douze ans qui s'etait vu refuser l, ~ 
permission de jou.er au hockey au sein d'une 6qutp0, 
de garyons parrafoee par !'Association . Conforme·--· 

d ment aux dispositions du Code des droits de la 
personne, L.O. 1981, chap. 53, on s'etait plaint 
aupres de la Commission ontarienne des droits de 
la personne du fait que la fillette avait ete exclu.e 
en raison de son sexe seulement. On a fait valoir 

e que !'association de hockey assurait un service 
auquel tous les membres du public sans distinction 
de sexe pouvaient ordinairement recourir et que, 
par consequent, la distinction dont faisait I'objet de 

of the public without discrimination because of 
sex, and therefore that the discrimination against 
the girl contravened this legislation. The Commis
sion considered that it could not act in the matter . 
because of the provisions of s. 19(2) of the Human f 

Rights Code, which are set out hereunder: 

fillette violait cette Joi. La Commission a juge 
qu'el\e ne pouvait agir dahs t'affaire en raison des 
dispositions du par. 19(2) du Code des droits de la 

19.-(1) ... 

(2) The right under section 1 to equal treatment with g 

respect to services and facilities is not infringed where 
membership in an athletic organization or participation 
in an athletic activity is restricted to persons of the same 
sex. 

In the Supreme Court of Ontario it was claimed 
that s. 19(2) of the Human Rights Code was 
contrary to s. 15(1) of the Charter and that it was 
accordingly void. The application was dismissed. 
In the Court of Appeal, the ·appeal was allowed 
(Dubin, ·Morden JJ.A., Finlayson J.A. dissenting). 
Dubin J.A., writing for the majority, stated the 
issue in these terms at [D.LR., p. 73 5]: 

I, 

j 
Indeed, it was on the premise that the ruling of the 

Ontario Human Rights Commission was correct that 
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personne, qui se lit ainsi: 

[TRADUCTION] 19,-(1) , .. 

(2) Ne constitue pas une atteinte au droit, reconnu a 
l'article 1, de traitement egai en matiere de services et 
d'installations le fail de restreindre !'adhesion a un 
orgailisme sportif ou la participation a une activite 
sportive a des personnes du meme sexe. 

En Cour supreme de !'Ontario, on a soutenu que le 
par. 19(2) du Code des droits de la personne est 
contraire au par. l 5(1) de la Charle et qu'il est 
done entache de nullite. La demanc;le a ete rejetee. 
La Cour d'appel a accueilli t'appel interjete (!es 
juges Dubin et Morden et le juge Finlayson, dissi
dent). Le juge Dubin, s'exprimant au nom de la 
Cour d'appel a la majorite, enonce ainsi la ques
tion en litige [D.L.R., a lap. 735]: 

(TRADUCTION] En fait, c'est en fonction de la pre
missc que la decision de la Commission ontarienne des 
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these proceedings were launched and which afforded the 
status to the applicant to complain now that, by reason 
of s. 19(2) of the Human Rights Code she is being 
denied the equal protection and equal benefit of the 
Human Rights Code by reason of her sex, contrary to 
the provisions of s. 15(1) of the Canadian Charter of 
Rights and Freedoms (the "Charter"). 

He concluded that the provisions of s. 19(2) were 
in contradiction of the Charter and hence of no 
force or effect. In the Blainey case, a law suit 
between private parties, the Charter was applied 
because one of the parties acted on the authority 
of a statute, i.e., s. 19(2) of the Ontario Human 
Rights Code which infringed the Charter rights of 
another. Blainey then affords an illustration of the 
manner in which Charter rights of private 
individuals may be enforced and protected by the 
courts, that is, by measuring legislation-govern
ment action-against the Charter. 

As has been noted above, it is difficult and 
probably dangerous to attempt to define with 
narrow precision that element of governmental 
intervention which will suffice to permit reliance 
on the Charter by private litigants in private litiga
tion. Professor Hogg has dealt with this question, 
at p. 677, supra, where he said: 
... the Charter would apply to a private person exercis
ing the power of arrest that is granted to "any one" by 
the Criminal Code, and to a private railway company 
exercising the power to make by,laws {and impose 
penalties for their breach) that is granted to a "railway 
company" by the Railway Act; all action taken in 
exercise of a statutory power is covered by the Chatter 
by virtue of the references to "Parliament" and "legisla
ture" in s. 32. The Charter would also apply to the 
action of a commercial corporation that was an agent of 
the Crown, by virtue of the reference to "government': 
ins. 32. 

It would also seem that the Charter would apply 
to many forms of delegated legislation, regula
tions, orders in council, possibly municipal 
by-laws, and by-laws and regulations of other crea
tures of Parliament and the Legislatures. It is not 
suggested that this list is exhaustive. Where such 

droits de la personne etait juste que !es presentes proce
dures ont ete engagees et que la requerante a mainte
nant qualite pour se plaindre qu'en raison du par. 19(2) 
du Code des droits de la personne, elle se voit refuser le 

a droit a l'egalite de protection et de benefice du Code des 
droits de la personne en raison de son sexe, contraire
mcnt aux dispositions de la Charle canadienne des 
droits et libertes (la oCharte>). 

b II a conclu que les dispositions du par. 19(2) 
etaient incompatibles avec la Charle et, par conse
quent, inoperantes. Dans l'affaire Blainey ou ii 
etait question d'une action entre particuliers, la 
Charte a ete appliquee :;,our le motif qu'une partie 

c avail agi en se fondant sur une disposition legisla
tive, savoir le par. 19{2) du Code des droits de la 
personne de !'Ontario, qui portait atteinte aux 
droits que garantit la Charte a une autre personne. 
L'affaire Blainey constitue done un exempie de la 

d maniere dont !es cours pelivent mettre a execution 
et proteger les droits que la Charte garantit aux 
particuliers, c'est-a-dire en appreciant la mesure 
legislative-l'action gouvernementale-en fonction 
de la Charte. 

e 

Comme on !'a dit ci-dessus; ii est difficile et 
probablement dangereux de tenter de definir de 
fa\;on etroite !'element d'interverttion goi.Iverne
mentale qui suffira a p-ermettre a des parties pri-

f vees a un litige prive de s'appuyer sur la Charte. 
Le professeur Hogg a traite de cette question, a la 
p. 677 de son ouvrage precite, en ces termes: 
[TRADUCTION] ... la Charte s'appliquerait a une per-

g sonne privee qui exercerait le pouvoir d'arrestation que 
le Code criminel accorde a doute personne• et a une 
c-0mpagnie de chemin de fer privee qui exercerait le 
pouvoir de reglementation (et d'imposer des· amendes 
pour leur violation) que la Loi sur Jes chemins de fer 

h accorde a une •compagnie de chemin de fer»; toute 
action prise clans l'exercice du pouvoir legislatif est regie 
par la Charle vu Jes mentions du •Parlement» et de la 
«legislature• a !'art. 32. La Charle s'appliquerait aussi a 
!'action d'une societe commerciale qui est un agent de 
Sa :rv!ajeste vu la mention du •gouvernement» a !'art. 32. 

II semblerait aussi que la Charte s'appliquerait a 
plusieurs formes de legislation deleguee, de regle
mentation, de decrets, peut-etre de reglements 

j municipaux et de reglements administratifs et 
gencraux d'autres organes crees par le Parlement 
et les legislatures. Cette liste n'est certes pas 
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exercise of, or reliance upon, governmental action 
is present and where one private party invokes or 
relies upon it to produce an infringement of the 
Charter rights of another, the Charter will be 
applicable. Where, however, private party "A'' 
sues private party "B" relying on the common law 
and where no act of government is relied upon to 
support the action, the Charter will not apply. I 
should make it clear, however, that this is a dis• 
tinct issue from the question whether the judiciary 
ought to apply and develop the principles of the 
common law in a manner consistent with the fun
damental values enshrined in the Constitution. The 
answer to this question must be in the affirmative. 
In this sense, then, the Charter is far from irrele
vant to private litigants whose disputes fall to be 
decided at common law. But this is different from 
the proposition that one private party owes a con
stitutional duty to another, which proposition 
underlies the purported assertion of Charter causes 
of action or Charter defences between individuals, 

Can it be said in the case at bar that the 
required element of government intervention or 
intrusion may be found? In Blainey, s. 19(2) of the 
Ontario Human Rights Code, an Act of a legisla
ture, was the factor which removed the case from 
the private sphere. If in our case one could point to 
a statutory provision specifically outlawing second
ary picketing of the nature contemplated by the 
appellants, the case-:--assuming for the moment an 
infringement of the Charter-would be on all 
fours with Blainey and, subject to s. 1 of the 
Charter, the statutory provision could be struck 
down. In neither case, would it be, as Professor 
Hogg would have it, the order of a court which 
would remove the case from the private sphere. It 
would be the result of one party's reliance on a 
statutory provision violative of the Charter. 

exhaustive. Lorsqu'une action gouvernementale est 
presente ou lorsqu'on l'invoque, et lorsqu'une 
partie pri"ee l'invoque ou s'appuie sur elle pour 
entrainer la violation d'un droit d'un tiers garanti 

a par la Charle; la Charte s'appliquera. Toutefois, 
lorsque «A», une partie privee, actionne «B•, une 
partie privee, en s'appuyant sur la common law et 
qu'aucun acte du gouvernement n'est invoque a 
l'appui de la poursuite, la Charte ne s'appliquera 

b pas. Jc dois toutefois dire clairement que c'est une 
(.) 

question differ~nte de eel le de savoir si le judiciaire C.) 

devrail expliquer et developper des principes de UJ 

common law d'une fa9on compatible avec !es ·o 
c valeurs fondamentales enchiissees dans la Consli- -,.·! 

tution. La reponse a cette question doil etrc affir- •V 
() 

rnative. En ce sens, done, Ja Charte est loin d'etre ~; 
sans portee pour Jes parties privees dont !es litiges 2~ 
relevent de la common law. Mafa ceci est dif.f6rent 

d de la proposition qti'une partie privee a envers une 
autre une obligation constitutionnelle, proposition 
qui sous-tend la pretendue affirmation de causes 
d'action en vertu de la Charte ou de defenses entre 

e 
particuliers en vertu de la Charte. 

Peut-on dire en l'espece qu'il est possible de 
conclure a !'existence de !'element requis d'inter
vention ou d'ingerence gouvernementale? Dans 

f l'affaire ]3/qiney, le par. 19(2) du Code des droits 
de la personne de !'Ontario, qui est une Joi d'une 
legislature, a ete le facteur qui a retire l'affaire du 
dornaine prive. Si, dans la presente affaire, on 
avait une disposition legislative qui proscrivait 

g expressement le piquetage secoridaite du genre 
envisage par les appelants, l'.affaire-en supposant 
pour !'instant qu'il y a violation de la Charte
correspondrait exactement a l'affaire Blainey et, 
sous reserve de !'article premier de la Charte, la 

h disposition legislative pourrait etre annulee. Ni 
dans l'un ni dans l'autre cas, ce ne serait, comrrie le 
dirait le professeur Hogg, l'ordonnance d'une c9ur 
qui retirerait l'affaire du domaine prive. Ce serait 
le resultat du fait qu'une partic s'est fondee sur 
une disposition legislative contraire a la Charte. 

In the case at bar, however, we have no offend
ing statute. We have a rule of the common law 
which renders secondary picketing tor'tious and j 

subject to injunctive res traint, on the basis thal it 
induces a breach of contract. While, as we have 

En l'espece toutefois, ii n'y a pas de Joi en 
defaut. Nous avons une regle de common law selon 
laquellc le piq11etage secondarre constitue un delit 
et peut faire l'objet d'uQe i.njonction visant a l'em
pecher pour le motif qu'il incite a rompre un 
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found, the Charter applies to the common law, we 
do not have in this litigation between purely pri
vate parties any exercise of or reliance upon gov
ernmental action which would invoke the Charter, 
It follows then that the appeal must fail. The 
appeal is dismissed. The respondent is entitled to 
its costs. In the circumtances of this case, it 
becomes unnecessary to answer the constitutional 
question framed by the Chief Justice on Septem
ber 5, 1984. 

contrat. Alors que, comme nous l'avons vu, la 
Charte s'applique a la common law, dans le pre
sent litige qui oppose simplement des particuliers, 
on n'a pose aucun acte gouvernemental qui a pour 

a effet de faire jouer la Charte. Il s'ensuit alors que 
le pourvoi doit echouer. Le pourvoi est rejete, 
L'intimee a droit a ses depens. Dans !es circons0 

tances, il devient inutile de repondre a la question 
constitutionnelle formulee par le Juge en chef le 5 

h septembre 1984. 

Version fran9aise des motifs rendus par 

(_) 
u 
(i) The following are the reasons delivered by 

BEETZ J.-I agree with the reasons of the 
majority in the British Columbia Court of Appeal 
for holding that in the circumstances and on the 
evidence of this case, the picketing which has been 
enjoined would not have been a form of expression 
and that no question of infringement of s. 2(b) of 
the Canadian Charter of Rights and Freedoms 
could accordingly arise. 

LE JUGE BEETZ-Je suis d'accord avec les tn 

This reason suffices for the dismissal of the 
appeal with costs. 

~ motifs de la majorite en Cour d'appel de la Colom- ~ 
bie-Britannique pour dtcider que, dans les citcons- (; 
tances et vu la preuve en l'espece, le piquetage qui ~ 
a ete interdit ne pouvait constituer line forme 
d'expression et qu'il ne peut done etre aucunement 

d question de violation de !'al. 2b) de la Charte 
canadienne des droits et libertes. 

Ce motif suffit a rejeter le pourvoi avec deperis. 

Il m'est inutile d'exprimer une opinion sur les 
autres questions afin d'en venir a cette conclusion. 
Toutefois, vu leur importance, je veux indiquer que 
je suis par ailleurs d'accord avec· !es motifs de 

It is unnecessary for !Tle to express any view on e 

other issues in order to reach this conclusion. 
However, given the importance of these issues, I 
wish to state that I otherwise agree with the 
reasons for judgment written by my brother 
McIntyre. 

f jugcment rediges par mon collegue le juge 
McIntyre. 

The following are the reasons delivered by 

WILSON J.-I agree with the reasons of my 
colleague, McIntyre J., with the exception of his 
reasons dealing with the application of s. 1 of the 
Charter. 

The search under s. 1 is, I believe, for the 
appropriate test to apply when weighing a princi
ple of the common law against a fundamental 
freedom protected by the Charter. On a s. I 
analysis the purposes and objectives of a piece of 
impugned legislation are ascertained through an 
objective approach: see, for example, the approach 
taken by this Court in R . v. Big M Drug Mart 
Ltd., (1985) I S .C.R. 295 and R. v. Oakes, [1986) 
1 S.C.R. 103. It seems to me that the same 

Version frarn,aise des motifs rendlis par 

MADAME LE JUGE WILSON--:Je suis d'accord 
g avec Jes motifs de moh collegue le juge McIntyre; 

a !'exception de la partie qui trahe de l'application 
de_l'article premier de la Charte. 

Ce qu'il faut determiner en vertu de !'article 
,. premier, c'est le critere apptoprie a appliquet lors

qu'on evalue un principe de common law par 
rapport a une liberte fondamentale protegee par la 
Charte. Au cours d'une analyse en vertu de !'arti
cle premier, on determine Jes buts et objets d'un 
texte legislatif en litige en suivant une demarche 
objective: voir par exemple, la dernarche suivie par 
cette Cour dans l'arret R. c. Big M Drug Mart 

objective approach must be taken when weighing a J 
principle of the common law against a fundamen
tal freedom. 

ltd., [1985) 1 R.C.S. 295, et R. c. Oakes, [1986] 
I R.C.S. 103. II me semble qu'on doit suivre la 
meme demarche objective lorsqu'on evalue un 
principe de common law par rapport a une liberte 
fondamentale. 
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[1986] 2 R.C.S . SDGMR c. DOLPHIN DELIVERY LTD. Le juge Wilson 605 

There are, as I see it, two distinct questions 
which must be answered, namely: 

( 1) Does the tort of inducing breach of contract 
represent a reasonable limit under s. 1 on free- a 

dom of expression in the labo11 r relations con
text? and 

(2) If the tort does represent a reasonable limit 
under s. 1, should injunctive relief be granted in b 

this particular case'/ 

A mon avis, on dcit repondre a deux questions 
distinctes: 

1) Le delit civil d'incitation a la rupture de 
contrat represente-t-il, au sens de !'article pre
mier, une limite raisonnable de la liberte d'ex
pression dans le contexte des relations de 
travail? 

2) Si le delit civil represente une limite raisonna
ble au sens de !'article premier, une injonction--
doit-elle etre accordee en l'espece? - . 

'j; 
The first question requires the application of the 
objective approach mentioned above. If the tort 
does not survive the first question then, of course, 
the conduct is not wrongful and no injunction can 
issue. If, however, it does survive the first question, 
then the facts of this particular case (including the 
subjective impact on the employer) must be con
sidered in order to see whether the other require
ments for the award of an interlocutory injunction 
are present, i.e., does the balance of convenience 
favour the plaintiff? However, even on this ques
tion it seems to me that some weight must be given e 

to the freedom of speech of the picketers. 

La premiere question exige l'ap()lica tion de lt\r 
demarche objective sus.mentionnee. Si le -d&Lt civi -

c ne passe pas Je cap de La premiere question, ~ 
s'ensuit evjdemment. q\1e la CQndui tc n'est pas pre -~ 
judiciable et qu on ne peut pas delivrer d injonc•;? 
tion. Si, par contre, ii pas.sc le cap de ia premiere\ :, 
question, alors on doit considerer les faits de cette 

d affaire precise (y compris l'effet subjectif sur l'em
ployeur) pour determiner si les autres criteres de 
delivrance d'une injonction interlocutoire sont pre
sents, c'est-a0 dire, la preponderance des inconve
nients est-elle favorable au demandeur? Mais 
meme a cet egard, ii me semble qu'il faut accorder 

My difficulty with my colleague's approach to f 

s. I is twofold. First, he has used the subjective 
impact on the employer on the first question. It is, 
on his analysis, the "pressing and substantial con
cern". And second, he has given no consideration 
to the origin and historical development of the tort g 

and its role in relation to labour disputes. I would 
have thought that this was crucial on the s. I 
inquiry. As a consequence the two questions 
referred to above have been merged into one and 
no objective criteria for the s. 1 inquiry have been h 
identified. 

I nevertheless agree with McIntyre J.'s proposed 
disposition of the appeal. 

Appeal dismissed. 

j 
Solicitors for the appellants: Laxton, Pidgeon, 

Vancouver. 
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un certain poids a la liberte d'expression des 
piqueteurs. 

La difficulte que me cause la demarche de mon 
collegue a l'egard de !'article premier est double. 
D'abord, ii a utilise l'effet subjcctif sur l'em
ployeur pour la premiere question. C'est selon son 
analyse, la ~preoccupation est urgente et reelle». 
Deuxiemement, ii n'a pas pris en consideration 
l'origine et !'evolution historique du delit civil et de 
son role relativement aux conflits de travail. J'au
rais cru que c'etait capital pour l'enquete selon 
!'article premier. En consequence, Jes deux premie
res questions susrnentionnces ant ete fondues en 
une seule et aucun critere objectif relativement a 
l'enquete en vertu de !'article premier n'a ',ete 
identifie. . 

Je suis neanmoins d'accord avec !'issue du pour
voi proposee par le juge McIntyre. 

Pourvoi rejete. 

Procureurs des appelanrs: Laxton, Pidgeon, 
Vancouver. 
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Procureurs de l'intimee: Jordan and Gall, 
Vancouver. 

Solicitor for the intervener the Attorney Gener
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Procureur de tintervenant le procureur general 
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Solicitor for the intervener the Attorney Gener
al of British Columbia: Attorney General of Brit
ish Columbia, Victoria. 

Solicitors for the intervener the Attorney Gen- t, 
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48. (I) Evc:r)· im·esti!.!"t ion or n cornpl_uint 
under this Pllrt br th~ Review Commll\CC 
• i\all be conduc.1cd in pnva\e. . 

(') )n the. cours• or an invc"1 i!a l1on. o_f n 15 
co,;plaint unricr thii PDtl by the Re•·ic~ 
Commhl"", t bc com plaina nt , dcpu1r bca 
concerned and lhc Oi,cctor shall ~ Jlll'C/1 nn 
orportuni1" 10 m~kc rcprcscnln_11ons _ to the 

20 Review C~mmiuu. bul no ont 1 ,nutlcd :-.< 
of right 10 be prci,ent during, 10_ have occess 
to or "' comment on rcpre:,en\al ,ons made to 
the Rcvio" Commi11cc by nny ol her person . 
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"4. (I) Every invcstit'ation or a complaint 
11ndcr this Part by the Review Commill~ 
shall be conducted in private . 

(2) In the course of an in•estisation of 
complaint under this Part by !he Revic. 
Committee, the complainant, deputy head 
concerned and the Director shall be gi~cn a_n 
opport1rnity 10 make rcprcsenlalions lo the 
Review Committee, bul no one is entitled as 
of right 10 be present during, to have access IO 
to or 10 comment on representations made to 
the Review Commillce by any Olhcr person. 

.,, ... 
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s. 48 - Investigations in 
private - Right to make 
representations 
A. 

CANADIAN SECORITY INTELLIGENCE SERVICE 

BILL C-9 

SECTION 48 

A. EXPLANATION ('.l½TIONALE 

Subsection 4 8 ( 1 ) 

This subsection provides that complaints will he 
conducted •in private". Although the reasons for the 
aodition of the words "in private" are largely security 
related, the In£ormation Commissioner and the Privacy 
Commi,:sioner (under the Access to Information and Privacy 
Acts) 111s0 must conduct their investigations •in private", 
Section 48(1) is almost word for word equivalent to Sections 
35(1) and 33(1) of those Acts. 

Subsection 48 (2) 

This su.bsection has been tbe subject of critical 
comm.:nt. Although it almost exactly parallels tl:ie wording 
in Sections 35(2) and Section 33(2) of the Access to 
Information and Privacy Acts, critics have argued that there 
is no statutory quc11:antee that a compl.ainant: has the right 
to appear before the Review Committe.e in person. 

An amendlllent to add the words •to present evidence 
and to be heard perso·nallv or by counsel" has been approved 
by the Cabinet Committee on Security and Intelligence, 

This amendment should answer any concerns 
critics may have with respect to this subsection, 

3 of 4 
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S. 48 - Investigations in 
private - Right to make 
representations 
B. - C. - D. - E. 

B. MCDONALD C0~ISSI0W RECOH1'1ERDATION 

The McDonald Commis_s ion recommended that the pro
posed Joint Committee " ••• to be effective, must carry out 
many of its inquiries in camera.• (Page 900) 

rhis proposal was made in relation to the investi
gative capacity of the Cotnmittee and was not referring to 
complaints per se. However, the rationa.le for "privacy" in 
security related cases reamins the same. 

C. - D.: NOT APPLICABLE 

E. PUBLIC COMMENT ON BILL C-9 {INCLUDING SECOND READING 

~ 

Mr. Robinson {.Burnaby}: But t hat is very different 
from what the Minister has said, ahd I am sure, 
Mr. Finn, you recognize that what the Hinister has 
said is not borne out by this. There is no 
opportunity to appear before the Commi ttee 
whatsoever. 

There is an opportunity, according to Clause 
48. (2), to make representations to the Review 
Committee. That does no.t mean that the applicant 
has the right, as the Minister suggested to this 
commitee, to appear before SIRC, either under 
Clause 48. (2) or under Clause 44. Perhaps t.he 
Minister could point to some other clause which 
gives that opportunity to appear before SIRC." 

(Justice and Legal Affairs, 
15:16, April 17, 1984) 

Mr. Kaplan: No, there are no other things that the 
Review Committee would not have access to if they 
asked for them. The only thing th.it is 'tlithheld 
from them , as it · is under the .Access to Ini'orma
tion Act and the Canada Evidence Act, is this long 
historic prerogative in relation to Cabinet 
confidences. Everything else they would be able 
to have.• 

(Justice and Legal Affairs, 
15:22, April 17, 1984) 
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SIRC File No. 1500-481 

THE SECURITY INTELLIGENCE REVIEW COMMITTEE 

In the matter of a Complaint filed by the 
BRITISH COLUMBIA CIVIL LIBERTIES ASSOCIATION, 

pursuant to section 41 of the 
Canadian Security Intelligence Service Act, RSC 1985, c.C-23 

BETWEEN: 

BRITISH COLUMBIA CIVIL LIBERTIES ASSOCIATION 

Complainant 
- and -

THE CANADIAN SECURITY INTELLIGENCE SERVICE 

Respondent 

COMPLAINANT'S BOOK OF AUTHORITIES 

1 of 3 

CHAMP & ASSOC IA TES 
Barristers & Solicitors 
43 Florence Street 
Ottawa, ON K2P OW6 
T: 613-237-2441 
F: 613-232-2680 

Per: Paul Champ / Bijon Roy 

Solicitors for the Complainant 
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CONSTITUTION ACT, 1982 (80> 

PART! 

CANADIAN CHARTER OF RIGHTS AND FREEDOMS 

Whereas Canada is founded upon principles that recognize the supremacy of 
God and the rule of law: 

GUARANTEE OF RIGHTS AND FREEDOMS 

Rights and freedoms in Canada 

1. The Canadian Charter of Rights and Freedoms guarantees the rights and free
doms set out in it subject only to such reasonable limits prescribed by law as can be 
demonstrably justified in a free and democratic society. 

fUNDAMENT AL FREEDOMS 

Fundamental freedoms 

2. Everyone has the following fundamental freedoms: 

(a) freedom of conscience and religion; 

(b) freedom of thought, belief, opinion and expression, including freedom of the 
press and other media: of communication; 

(c) freedom of peaceful assembly; and 

(d) freedom of association. 

<80> Enacted as Schedule B to the Canada Act 1982, 1982, c. 11 (lJ.K.), which came into 
force on April 17, 1982. The Canada Act 1982, other than Schedules A and B thereto, 
reads as follows: 

An Act to give effect to a request by the Senate and House of Commons of Canada 

Wherr.ns Canada has rcqucsltd and consentl:d 10 the enncunc nt nf w 1 Act of the Pru:bament of the United King
dom to give e.f!foct to Ilic pro"isions hereinafter w forth and 1h~ Senate and lhc I lo,~•~ of Commons of Conadtt in 
Pru-llamen1 assembled have submincd an addr~ss to Her Majesty requestlng thm Her M~jC51y may graciously be 
pleased to cause a Bili to be laid before lhe Parliament oflhe United Kingdom for that purpose 

Be it 1hcrefore e.naclt.11 by the ucrn 's Most Excellent Majesty, h) and with lhe advice and .:ons~nl of the 
u \rd: Spin11.1al and Temporal, and Commons, in this present Parliament assembled, and by the a,nhority of the 
sanie; as follows: 

1. The Constitution Act, J 982 set out in Schedule B lo this Act is hereby enacted for and shall have the force 
of law in Canada and shall come into force as provided in that Act. 

2. No Act of the Parliament of the United Kingdom passed after the Constitution Act, J 982 comes into force 
shall extend to Canada as part of its law. 

3. So far as it is not contained in Schedule B, the French version of this A cl is set out in Schedule A to this 
Acl and has the same authority in Canada as the English version thereof 

4. This Act may be cited as the Canada Act J 982. 

53 
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Democratic rights of citizens 

Constitution Act, 1982 

DEMOCRATIC RlGIITS 

3. Every citizen of Canada has the right to vote in an election of members of the 
House of Commons or of a legislative assembly and to be qualified for membership 
therein. 

Maximum duration of legislative bodies 

4. (1) No House of Commons and no legislative assembly shall continue for 
longer than five years from the date fixed for the return of the writs at a general 
election of its members. (3t) 

Continuation in special circumstances 

(2) In time of real or apprehended war, invasion or insurrection, a House of 
Commons may be continued by Parliament and a legislative assembly may be con
tinued by the legislature beyond five years if such continuation is not opposed by 
the votes of more than one-third of the members of the House of Commons or the 
legislative assembly, as the case may be. <32> 

Annual sitting of legislative bodies 

5. There shall be a sitting of Parliament and of each legislature at least once ev
ery twelve months. (83) 

MOBILITY RIGHTS 

Mobility of citizens 

6. (1) Every citizen of Canada has the right to enter, remain m and leave 
Canada. 

Rights to move and gain livelihood 

(2) Every citizen of Canada and every person who has the status of a permanent 
resident of Canada has the right 

(a) to move to and take up residence in any province; and 

(b) to pursue the gaining of a livelihood in any province. 

(BI} See section 50, and footnotes (40) and (42) to sections 85 and 88, of the Co11stit11tio11 
Act, 1867. 

(82) Replaces part of Class 1 of section 91 of the Constitlltio11 Ac/, 1867, which was re
pealed as set out in suhitem 1(3) of the schedule to the Co11stiJutio11 Act, 1982. 

(83) See footnotes (10), ( 41) and ( 42) to sections 20, 86 and 88 of the Constitutio11 Act, 
1867. 

54 
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Constitution Act, 1982 

Limitation 

(3) The rights specified in subsection (2) are subject to 

(a) any laws or practices of general application in force in a province other than 
those that discriminate among persons primarily on the basis of province of 
present or previous residence; and 

(b) any laws providing for reasonable residency requirements as a qualification 
for the receipt of publicly provided social services. 

Affirmative action programs 

(4) Subsections (2) and (3) do not preclude any law, program or activity that has 
as its object the amelioration in a province of conditions of individuals in that 
province who are socially or economically disadvantaged if the rate of employment 
in that province is below the rate of employment in Canada. 

LEGAL RIGHTS 

Life, liberty and security of person 

7. Everyone has the right to life, liberty and security of the person and the right 
not to be deprived thereof except in accordance with the principles of fundamental 
justice. 

Search or seizure 

8. Everyone has the right to be secure against unreasonable search or seizure. 

Detention or imprisonment 

9. Everyone has the right not to be arbitrarily detained or imprisoned. 

Arrest or detention 

10. Everyone has the right on arrest or detention 

(a) to be informed promptly of the reasons therefor; 

(b) to retain and instruct counsel without delay and to be informed of that right; 
and 

(c) to have the validity of the detention determined by way of habeas corpus and 
to be released if the detention is not lawful. 

Proceedings in criminal and penal matters 

11. Any person charged with an offence has the right 

(a) to be informed without unreasonable delay of the specific offence; 

( b) to be tried within a reasonable time; 
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R.S.C., 1985, c. C-23 

An Act to establish the Canadian Security 
Intelligence Service 

Short Title 

Short title 

1 This Act may be cited as the Canadian Security Intelli
gence ServiceAct. 
1984, C, 21, S, 1. 

Interpretation 

Definitions 

2 In this Act, 

department, in relation to the government of Canada or 
of a province, includes 

(a) any portion of a dep.irtment of the Government of 
Canada or of the province, and 

lb) any Ministry of State, institution or other body of 
the Government of Canada or of the province or any 
portion thereof; (ministere) 

Deputy Minister means the Deputy Minister of Public 
Safety and Emergency Preparedness and includes any 
person acting for or on behalf of the Deputy Minister of 
Public Safety and Emergency Preparedness; (sous-mi
nistre) 

Director means the Director of the Service; (directeur) 

employee means a person who is appointed as an em
ployee of the Service pursuant to subsection 8(1) or has 
become an employee of the Service pursuant to subsec
tion 66(1) of the Canadian Security Intelligence Service 
Act, chapter 21 of the Statutes of Canada, 1984, and in
cludes a person who is attached or seconded to the Ser
vice as an employee; (emp/oye') 

foreign state means any state other than Canada; (Etat 
etranger) 

- ---- -
Currenl lo Augusl 29, 2016 1 

L;J!;t amended on June 18, 2015 

L.R.C., 1985, ch. C-23 , · 

Loi constituant le Service canadien du 
renseignement de securite 

Titre abrege 

Titre abrege 

1 Loi sur le Service canadien du renseignement de secu
rite. 
1984, ch. 21, art. 1, 

Definitions 

Definitions 

2 Les definitions qui suivent s'appliquent a la presente 
loi. 

comite de surveillance Le comite de surveillance des 
activites de renseignement de securite constitue par le 
paragraphe 34(1). (Review Committee) 

directeur Le directeur du Service. (Director) 

employe Personne nommee employe du Service en vertu 
du paragraphe 8(1) ou qui !'est devenue en vertu du para
graphe 66(1) de la Loi sur le Service canadien du rensei
gnement de securite, chapitre 21 des Statuts du Canada 
de 1984. Sont comprises parmi les employes Jes per
sonnes affectees au Service OU detachees aupres de Jui a 
titre d'employe. (employee) 

E.tat etranger Etat autre que le Canada. (foreign state) 

evaluation de securite Evaluation de la loyaute d'un in
dividu envers le Canada et, a cet egard, de sa fiabilite. 
(security assessment) 

inspecteur general [Abrogee, 2012, ch. 19, art. 378) 

intercepter S' eritend au sens de l' article I 83 du Code cri
minel. (intercept) 

juge Juge de la Cour federale choisi pour !'application de 
la presente loi par le juge en chef de ce tribunal. Uudge) 

A jour au 29 aoUI 2016 

o~rniOre modification le 18 juin 2015 
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C,)nadhm Security fntelJiyenetJ So2rvic1,, 
lr.tor,or,naticn 
Section 2 

human source means an individual who, after having 
received a promise of confidentiality, has provided, pro
vides or is likely to provide information to the Service; 
(source humaine) 

Inspector General [Repealed, 2012, c. 19, s. 378] 

intercept has the same meaning as in section J 83 of the 
Criminal Code; (intercepter) 

judge means a judge of the Federal Court designated by 
the Chief Justice thereof for the purposes of this Act; 
Uuge) 

Minister means the Minister of Public Safety and Emer
gency Preparedness; (ministre) 

place includes any conveyance; (lieux) 

Review Committee means the Security Intelligence Re
view Committee established by subsection 34(1); (comite 
de surveillance) 

security assessment means an appraisal of the loyalty 
to Canada and, so far as it relates thereto, the reliability 
of an individual; (evaluation de securitel 

Service means the Canadian Security Intelligence Ser
vice established by subsection 3(1); (Service) 

threats to the security of Canada means 

(a) espionage or sabotage that is against Canada or is 
detrimental to the interests of Canada or activities di
rected toward or in support of such espionage or sabo
tage, 

(b) foreign influenced activities within or relating to 
Canada that are detrimental to the interests of Canada 
and are clandestine or deceptive or involve a threat to 
any person, 

(c) activities within or relating to Canada directed to
ward or in support of the threat or use of acts of seri
ous violence against persons or property for the pur
pose of achieving a political, religious or ideological 
objective within Canada or a foreign state, and 

(d) activities directed toward undermining by covert 
unlawful acts, or directed toward or intended ulti
mately to lead to the destruction or overthrow by vio
lence of, the constitutionally established system of 
government in Canada, 

but does not include lawful advocacy, protest or dissent, 
unless carried on in conjunction with any of the activities 

Current to August 29, 2016 

last amended on June 1 B, 2015 

4 of 24 

Service canaUieri ri11 re.risa,:qnement rle s-ec11rit<?! 
D~li,-,i1ior;5 
Article 2 

lieux Sont assimiles a des lieux Jes moyens de transport. 
(place) 

menaces envers la securite du Canada Constituent des 
menaces envers la securite du Canada Jes activites sui
vantes : 

a) l'espionnage ou le sabotage visant le Canada ou 
prcjudkiables a ses intcrets, ainsi que les activites ten
dant a favi:iriser ce genre d'espionnage ou de sabotage; 

b) Jes activite.s influencees par l'etranger qui touchent 
le Canada ou s'y deroulent et sont prejudiciables a ses 
interets, et qui sont d'une nature clandestine ou trom
peuse ou comportent des menaces envers quiconque; 

c) Jes activites qui touchent le Canada ou s'y de
roulent et visent a favoriser !'usage de la violence 
grave ou de menaces de violence contre des personnes 
ou des biens dans le but d'atteindre un objectif poli
tique, religieux ou ideologique au Canada ou dans un 
Etat etranger; 

d) Jes activites qui, par des actions cachees et illicites, 
vi.sent a saper le regime de gouvernement constitu
tionnellement etabli au Canada ou dont le but imme
diat ou ultime est sa destruction ou son renversement, 
par la violence. 

La presente definition ne vise toutefois pas Jes activite.s 
licites de defense d'une cause, de protestation ou de ma
nifestation d'un desaccord qui n'ont aucun lien avec les 
activites mentionnees aux alineas a) ad). (threats to the 
security of Canada) 

ministere Sont compris parmi !es ministeres : 

a) tout secteur d'un ministere du gouvernement du 
Canada ou d'une province; 

b) l'ensemble ou tout secteur d'un departement d'E
tat, d'une institution ou d'un autre organisme du gou
vernement du Canada ou d'une province. (depart
ment) 

minlstre Le ministre de la Securite publique et de la Pro
tection civile. (Minister) 

Service Le Service canadien du renseignement de securi
te constitne par le paragraphe 3(1). (Service) 

source humaine Personne physique qui a rei;u une pro
messe d'anon1mat et qui, par la suite, a fomni, fomnit ou 
pourrait vraisemblablement fournir des informations au 
Service. (human source) 

A JOur au 2.9 /l<>IJI 201 6 
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Conac:Hsn SEcuriry lntel!igenco s,uvice 
ln1erpreta,ion 
Sections 2-4 

referred to in paragraphs (a) to (d). (menaces envers la 
securite du Canada) 
R.S ., 1985, C. C-23, s 2; 2001, C, 41, 5, 89; 2005. c 10, ~- 13; 2012, c. 19, .s. :us; 2015, C, 

9, s 2. 

PARTI 

Canadian Security Intelligence 
Service 

Establishment of Service 

Establishment of Service 

3 (1) The Canadian Security Intelligence Service is here
by established, consisting of the Director and employees 
of the Service. 

Principal office 

(2) The principal office of the Service shall be in the Na
tional Capital Region described in the schedule to the 
National Capital Act. 

Other offices 

(3) The Director may, ,~;th the approval of the Minister, 
establish other offices of the Service elsewhere in Cana
da. 
1984, C. 21, S, 3. 

Director 

Appointment 

4 (1) The Governor in Council shall appoint the Director 
of the Service. 

Term of office 

(2) The Director shall be appointed to hold office during 
pleasure for a term not exceeding five years. 

Re-appointment 

(3) Subject to subsection (4), the Director is eligible, on 
the expiration of a first or any subsequent term of office, 
to be re-appointed for a further tenn not exceeding five 
years. 

Limitation 

(4) No person shall hold office as Director for terms ex
ceeding ten years in the aggregate. 

Current to Augus! 29, 2016 

Last amended on June 18, 2015 

Scn•i,:;;!: c<!nad,en du renseignement de securit!i 
:::i t :ni!,,")n-,; 
6.rtic!l!.S 2-4 

sous-ministre Le sous-ministre de la Securite publique 
et de la Protection civile ou toute personne qui agit en 
son nom. (Deputy Minister) 
L.R. 119851, ch C-:!:3, art. 2; 2001, c.h 41, ar. 89; 2005, r.h. 10, art. 13; ✓ 012, ch 19, an. 
378; 2C15. cl",. 9, art. 2 

PARTIE I 

Service canadien du 
renseignement de securite 

Constitution 

Constitution 

3 (1) Est constitue le Service canadien du renseigne
ment de securite, compose de son directeur et de ses em
ployes. 

Siege 
(2) Le siege du Service est fixe dans la region de la capi
tale nationale definie a !'annexe de la Loi sw· la capitale 
nati'onale. 

Bureaux 
(3) Le directeur peut, avec !'approbation du ministre, 
etablir des bureaux du Service ailleurs au Canada. 
1984, ch 21. an. 3. 

Directeur 

Nomination 

4 ( 1) Le gouverneur en conseil nomme le directeur. 

Mandat 

12) Le directeur occupe son poste a titre amovible pour 
une duree maximale de cinq ans. 

Renouvellement 

(3) Sous reserve du paragraphe (4), le mandat du di.rec
teur est renouvelable pour une duree maximale iden
tique. 

Duree limite 

(4) La duree d'occupation maximale du poste de direc
teur par le meme titulaire est de dix ans. 

Ajour au 29 aoUt 2016 

Oe rnii!:re modificotion leo 1B juin 2015 

5 of 24 

\ . 

AGC0613 



C,;n,Jdio,, s~curitv 1.-;rdl[gcr;c~ Scrvfce 
PART I Csnadi"" Sp,,~orii•,• 1.,;~!ligeinc11 S€r\,:,:.e 
01f<XIOr 

Ser;tions 4-6 

Absence or incapacity 

(5) In the event of the absence or incapacity of the Direc
tor, or if the office of Director is vacant, the Governor in 
Council may appoint another person to hold office in
stead of the Director for a term not exceeding si.-x months, 
and that person shall. while holding that office, ha,·e all 
of the power.s, duties and functions of the Director under 
this Act or any other Act of Parliament and be paid s11ch 
salary or other remuneration and expenses as may be 
fixed by the Governor in Council. 
1984, c. 21, s. 4. 

Salary and expenses 

5 (1) The Director is entitled to be paid a salary to be 
fixed by the Governor in Council and shall be paid rea~ 
sonable travel and living expenses incurred by the Dir~
tor in the performance of duties and functions under this 
Act. 

Pension benefits 

(2) The provisions of the Public Service Superannuation 
Act, other than those relating to tenure of office, apply to 
the Director, except that a person appointed as Director 
from oi1tside the public service, as defined in the Public 
Service Superannuation Act, may, by notice in writing 
gi,•cn to the Pres i<l nt of the Trea lll)' Bo1;1rc! not more 
than sixty days c1fter the date of appointment, elect . to 
participal in the p nsion plan pr vided by the Diplo• 
matic Sen•it'e (Special) Superanmwtivn Act, in which 
case the provisions of that Art, other than those relating 
to tenure of office, apply to the Director from the date of 
appointment and the provisions of the Public Service Su
perannuation Act do not apply. 
R.S,, 1985, c. C-23, 5 5; 2003, c. 22, s . 225(E), 

Management of Service 

Role of Director 

6 (1) The Director, under the direction of the Minister, 
has the control and management of the Service and all 
matters connected therewith. 

Minister may issue directions 

(2) In providing the direction referred to in subsection 
(I), the Minister may issue to the Director written direc
tions with respect to the Service and a copy of any such 
direction shall, forthwith after it is issued, be given to the 
Review Committee. 

Current lo August 29. 201ti 
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Articles 4 6 

Absence ou empechement 

{5} En cas d'absence ou d'empechement du directeur ou 
de vacance de son poste, le gouverneur en conseil peut 
nommer un inte1imaire pour un mandat maximal de six 
mois; celui-ci exerce alurs !es pouvoirs et fonctions confe
res au directeur en vertu de la presente Joi ou de toute 
autre Joi federale et rec;oit la remuneration et Jes frais que 
fixe le gouverneur en conseil. 
1984, ch. 21, art. 4. 

Traitement et frais 

5 11) Le directeur a le droit de recevoir le traitement que 
fixe le gouverneur en conseil et est indemnise des frais de 
d6placemenl et de sejoi1r entraines par l'exercice des 
fonctfo11s qui Jui sont conferees en application de la pre
sente loL 

Regime de pension 

(2) Les dispositions de la Loi sur la pension de la fonc
tion publique qui ne traitent pas d'occupation de poste 
s'appliquent au directew·; toutefois, s'il est choisi en de
hors de la fonction publique, au sens de la Joi mentionnee 
ci~dessus, ii peut, par avis ecrit aclresse au president du 
Conseil du Tresor dans les soixnntc jours snivant sa date 
de nomination, choisir de cotiser au regime de pension 
prevu par la Loi sur la pension speciale du sorvirn diplo
matique; dans ce cas, il est assujer i aux <.lispo1;itions de 
cette Joi qui ne traitent pas d'occupation de poste. 
LR (1965), ch, C-23, art. 5; 2003, c.h. 22, art. 225(A) , 

Gestion 

Role du directeur 

6 (1) Sous la direction du ministre, le clirecteur est char
ge de la gestion du Service et de tout ce qui s'y rattache. 

Instructions du ministre 

(21 Dans l'exercice de son pouvoir de direction vise au 
paragraphe (!) , le ministre peut donner par ecrit au di
recteur des instructions concernant le Service; un exem
plaire de celles-ci est transmis au cornite de surveillance 
des qu'elles sont donnees. 

A jour au 29 aoUr 2016 

O<!!rniCre rnodification le 16 juin 2015 

AGC0613 



Canadian S2curiey /nt:-/li9enc-e Servic-e 
PART I Ccr•adic:~ Sc:curiry •rt~fHger,c~ Se .... ,:co:: 
Mc1nagsrne'1t of Ss=rv:i::l' 
Sections 6,-7 

Directions deemed not to be statutory instruments 

(3) Directions issued by the Minister under subsection 
(2) shall be deemed not to be statutory instrnments for 
the purposes of the Statutory Instruments Act. 

Periodic reports by Director 

(4) The Director shall, in relation to every 12-month pe
riod or any lesser period that is specified by the Minister, 
submit to the Minister, at any times that the Minister 
specifies, reports ½'ith respect to the Service's operational 
activities during that period, and shall cause the Revi.e\V 
Committee to be given a copy of each such report. 

Measures to reduce threats to the security of Canada 

(5) The reports shall include, among other things, the 
following information in respect of the Servi.ce's opera
tional activities, during the period for which the report is 
made, to reduce threats to the security of Canada: 

(a) for each of the paragraphs of the definition threats 
to the security of Canada in section 2, a general de
scription of the measures that were taken during the 
period in respect of the threat within the meaning of 
that paragraph and the number of those measures; 

(b) the number of warrants issued under subsection 
21. 1(3) during the pe1i.od and the number of applica
tions for warrants made under subsection 21 .1 (I) that 
were refused during the period; and 

(cl for each threat to the security of Canada for which 
warrants have been issued under subsection 21.1 (3) 
before or dmi.ng the period, a general description of 
the measures that were taken under the warrants dur
ing the period. 

A,S .. 1985, c. C-23, s, 6; 2012, c.19, s. 379; 2015, c, 20, , . 40. 

Consultation with Deputy Minister 

7 ( 1) The Director shall consult the Deputy Minister on 

(a) the general operational policies of the Service; and 

(bl any matter with respect to which consultation is 
required by directions issued under subsection 6(2). 

Consultation with Deputy Minister - warrant 

(2) 'The Director or any employee who is designated by 
the Minister for the purpose of applying for a warrant 

Current to August 29, 2015 

Liist amended on June 1l$, 2016 
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Articles E 7 

Non-application de la Loi sur /es textes 
reglementaires · 

(3) Les instructions visees au paragraphe (2) sont repu
tees ne pas etre des textes reglementaires au sens de la 
Loi sur /es textes T"eglementaires. 

Rapports periodiques 

(4) Pour chaque periode de douze mois d'activites opera
tionnelles du Ser,ice ou pour les peii.odes inferieures a 
douze mois et aux moments precises par le ministre, le 
directeur presente a celui-ci des rapports sur ces activi
tes; il en fait remettre un exemplaire au comite de sur
veillance. 

Mesures pour reduire les menaces envers la securite 
du Canada 

(5) Les rapports precisent notamment les elements d'in
formation ci-apres au sujet des activites operationnelles 
exercees par le Seni.ce durant la periode visee pour re
duire les menaces envers la securite du Canada : 

al pour chacun des alineas de la definition de me
naces envers la securite du Canada a !'article 2, une 
description generale des mesures prises a l'egard des 
menaces au sens de l'alinea en cause et le nombre de 
ces mesures; 

b) le nombre de mandats decernes en vertu du para
graphe 21.1 (3) et le nombre de demandes de mandat 
presentees au titre du paragraphe 21.1(1) qui ant ete 
rejetees; 

c) pour chacune des menaces envers la secmi.te du 
Canada a l'egard desquelles des mandats ant ete de
cernes en vertu du paragraphe 2Ll(3) durant la pe
riode au avant que celle-ci ne debute, une description 
generale des mesures prises en vertu des rnandats en 
cause. 

LR 11985), ch, C-23. art. 6; 2012, ch. 19, art. 379; 2015, ch. 20, art. 40. 

Consultation du sous-ministre 

7 (1) Le directeur consulte le sous-ministre sur !es 
points suivants : 

al !'orientation generale des operations du Service; 

bl toute autre question a l'egard de laquelle !es ins
tructions visees au paragraphe 6(2) exigent une pa
reille consultation. 

Consultation du sous-ministre - mandats 

(2) Le directeur OU un employe designe par le ministre 
aux fins d'une demande de mandat visee aux articles 21 , 
21. l au 23 consulte le sous-ministre avant de presenter la 
demande de mandat au de renouvellement du mandat. 

Ajo:Jrsu29o.ollt201G 
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Ser:tions 7-8 

under section 21, 21. I or 23 shall consult the Deputy Min
ister before applying for the warrant or the renewal of the 
warrant. 

Advice by Deputy Minister 

(3) The Deputy Minister shall advise the Minister with 
respect to directions issued under subsection 6(2) or that 
should, in the opinion of the Deputy Minister, be issued 
under that subsection. 
R.S-, 1985, c. C-23, s. 7; 2015, c. 20 , s. 41_ 

Powers and functions of Director 

8 ( 1 J Notwithstanding the Financial Administration Act 
and the Public Seruice Employment Act, the Director has 
exclusive authority to appoint employees and, in relation 
to the human resources management of employees, other 
than persons attached or seconded to the Service as em
ployees, 

(a) to provide for the terms and conditions of their 
employment; and 

(b) subject to the regulations, 

(i) to exercise the powers and perform the func
tions of the Treasury Board relating to human re
sources management under the Financial Adminis
tration Act, and 

(ii) to exercise the powers and pe1form the func
tions assigned to the Public Service Commission by 
or pursuant to the Public Sen.Jice Employment Act. 

Discipline and grievances of employees 

12) Notwithstanding the Pub/ii; Seroice Labour Rela
tions Act but subject to subsection (3) and the regula
tions, the Director may establish procedures respecting 
the conduct and discipline of, and the presentation, con
sideration and adjudication of grievances in relation to, 
employees, other than persons attached or seconded to 
the Service as employees. 

Adjudication of employee grievances 

(3) When a grievance is referred to adjudication, the ad
judication shall not be heard or determined by any per
son, other than a full-time member of the Public Service 
Labour Relations and Employment Board that is estab
lished by subsection 4(1) of the Public Se1'vice Labour 
Relations and Employment Board Act. 

Regulations 

(4) The Governor in Council may make regulations 

Servinl CDn.idien d!.' rcns.i!gncm~nt d;: s4r:u,il!? 
PARTIE I .StH\'iC!a cs·n,diE,n du r311~-91g~emt-m dt ~E.::u1il~ 
Gestun 
Artides 7 8 

Conseils du sous-ministre 

(3) Le sous-ministre conseille le ministre sur les instruc
tions deja donnees OU a donner, scion Jui, en vertu du pa
ragraphe 6(2). 
LR. (19851, ch, C-23, art. 7; 20,s, c:h . 20, art, 41 

Attributions du directeur 

8 (1) Par derogation a la Loi sur la gestion des finances 
p11bliques et a la Loi sur fomp/oi dans la fonction pu
b/ique, le directeur a le pouvoir exdusif de nommer !es 
employes et, en matiere de gestion des ressources hu
rnail)es du Service, a l'exception des pcrsonnes affectees 
au Service OU detachees aupres de Jui a titre d'employe : 

a) de determiner leurs conditions d'emploi; 

b) sous reserve des reglements : 

(i) d'exercer Les attributions conferees au Conseil 
du Tresor en vertu de la Loi s11r la gestion des fi
nances publiques en cette matiere, 

(ii) d'exercer !es attributions conferees a la Com
mission de la fonction publique sous le regime de la 
Loi sur l'emploi dans lafonction publique. 

Conduite des employes et griefs 

(2) Par derogation a la Loi sur les relations de travail 
dcins la fonct:ion pub/ique rnais sous reserve du para
graphe (3) et des reglements, le directeur peut ~tablir des 
regles de procedure concernant la conduite et la disci
pline des employes, a !'exception des personnes affectees 
au Service ou detachees aupres de lui a titre d'employe, la 
presentation par les employes de lelll's griefs, l'etude de 
ces griefs et leur renvoi a !'arbitrage. 

Arbitrage 

(3) Les griefs renvoyes a !'arbitrage ne peuvent etre en
tendus et tranches que par un membre a temps plein de 
la Commission des relations de travail et de l'emploi dans 
la fonction publique creee par le paragraphe 4(1) de la 
Loi sur la Commission des 1'elations de travail et de 
/'emploi dans lafonction publique. 

Reglements 

(4) Le gouverneur en conseil peut prendre des regle
ments : 

Curre n1 to August 29, 20,s (i A jour au 29 aollt 2016 
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PART I Canad,an ~er.vi i·.y lr,:':"11 ge~.ce S'?'\•,r.:e 
MJnage,mem ct Servi:e 
Sections 8•12 

(a) governing the exercise of the powers and the per
formance of the duties and functioru, of the Director 
referred to in subsection (l); and 

(b) in relation to employees to whom subsection (2) 
applies, governing their conduct and discipline and 
the presentation, coru,ideration and adjudication of 
grievances. 

R.S., 1985, c. C·23, s. 8; 2003, C, 22, ss 143, 23-'I; 20 13, c 40, s 449. 

Process for resolution of disputes of support staff 

9 (1) Notwithstanding the Public Seruice Labour Rela
tions Act, 

(a) the process for resolution of a dispute applicable 
to employees of the Service in a bargaining unit deter
mined for the purposes of that Act is by the referral of 
the dispute to arbitration; and 

(b) the process for resolution of a dispute referred to 
in paragraph (a) shall not be altered pursuant to that 
Act. 

Public Service Superannuation Act 

(2) Employees of the Service shall be deemed to be em
ployed in the public service for the purposes of the Public 
Service Superannuation Act. 
R.S ., l985, t . C·23, s . 9; 2003, c , 22, sa. 144(E), 225(i:). 

9.1 (Repealed, 2003, c. 22, s. 145] 

Oaths 

10 The Director and every employee shall, before com
mencing the duties of office, take an oath of allegiance 
and the oaths set out in the schedule. 
1984, c. 2,. s. 10. 

Certificate 

11 A certificate purporting to be issued by or under the 
authority of the Director and stating that the person to 
whom it is issued is an employee or is a person, or a per
son included in a class of persons, to whom a ,....arrant is
sued under section 21 or 23 is directed is evidence of the 
statements contained therein and is admissible in evi
dence without proof of the signature or official character 
of the person purporting to have issued it. 
1984, c. 21 . s. ,, . 

Duties and Functions of Service 

Collection, analysis and retention 

12 (1) The Service shall collect, by investigation or oth
erwise, to the extent that it is strictly necessa.I}', and 

Current to Aug1.JSt 29, 2016 
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a) pour regir l'exercice par le directem des pouvoirs et 
fonctions que Jui confcre le paragraphe (1); 

b) sur la conduite et la discipline des employes vises 
au paragraphe (2), la presentation de griefs par ceux
ci, l'etude de ces griefs et lem renvoi a l'arbih·age. 

LR, [7 965 ), ch . C 23, r.rt , 3; 2003, ch. 22 , an. 143 et 234; 20 13, ch. 40, a rt. 449. 

Mode de reglement des differends: personnel de 
soutien 

9 (1) Par derogation a la Loi sur Jes relations de tmvail 
dans /afonction publique : 

al le mode de reglement des differends applicable aux 
employes qui font partie d'une unite de negociation 
determinee pour !'application de cette Joi est !'arbi
trage; 

b) cette loi ne peut etre invoquee pour modifier le 
mode de reglement des differends vise a l'alinea a). 

Loi sur la pension de la fonction publique 

(2) Les employes sont presumes faire partie de la fonc
tion publique pour !'application de la Loi sur la pension 
de lafonction publique. 
L.A. (19115). ch. C-23. art. 9; 2003. ch. 22. art. 144{A) et 225(AI. 

9.1 [r\broge,2003 , ch. 22,art. 145] 

Serments 

10 Avant de prend.re !ems fonctions, le directeur et !es 
employes pretent le serment d'allegeance ainsi que !es 
sennents mentionnes a !'annexe. 
1984, ch. 21 , •<'· 10. 

Certificat 

1 1 Le certificat cense etre delivre par le directeur OU 

sous son autorite, OU il est declare que son titulaire est un 
employe ou est une personne, ou appartient a une cate
gorie, destinataire d'un mandat decerne en vertu des ar
ticles 21 ou 23, fait foi de son contenu et est admissible en 
preuve sans qu'il soit necessaire de prouver l'authenticite 
de la signature ou la qualit~ officielle de la personne cen
see l'avoir delivTe. 
19B4, ch. 21 , ort . 11. 

Fonctions du SeNice 

Informations et renseignements 

12 11) Le Service recueille, au moyen d'enquetes ou au
trement, dans la mesure strictement necessaire, et 

A jo ur c1u 29 ao l!t 201 6 

DerniE!re mod ification le 18 ju ir, 2075 

9 of 24 AGC0613 



L..1n,;rii.::in Security lnrt:clligence Service 
PART I C:.ir,a,;:.:.n St>ct;r;t\· lr,1,:llu~c:n.:e Ser,•1,::e 
Ou;";f' ,1r,;j Furic11-:.n.s of S!Sr,i1·.n 
Sections 12-12.2 

analyse and retain information and intelligence respect
ing acti,ities that may on reasonable grounds be suspect
ed of constituting threats to the security of Canada ;ind, 
in relation thereto, shall report to and advise the Govern
ment of Canada. 

No territorial limit 

(2) For greater certainty, the Service may perform its du
ties and functions under subsection ( I) within or outside 
Canada. 
R.S .. 1985, c. C-23, s. 12; 2015, c. 9, s . 3. 

Measures to reduce threats to the security of Canada 

12. 1 ( 1) If there are reasonable grounds to believe that 
a particular activity constitutes a threat to the security of 
Canada, the Service may take measures, within or outside 
Canada, to reduce the threat. 

Limits 

(2) The measures shall be reasonable and proportional 
in the circwnstances, having regard to the nature of the 
threat, the nature of the measures and the reasonable 
availability of other means to reduce the threat. 

Warrant 

(3) The Service shall not take measures to reduce a 
threat to the security of Canada if those measures will 
contravene a right or freedom guaranteed by the Canadi
an Charter of Rights and Freedoms or will be contrary to 
other Canadian law, unless the Service is authorized to 
take them by a warrant issued under section 21 . l . 

Clarification 

(4) For greater certainty, nothing in subsection (I) con
fers on the Service any law enforcement power. 
2015, c. 20, s. 42. 

Prohibited conduct 

12.2 (11 In taking measures to reduce a threat to these
curity of Canada, the Service shall not 

(a) cause, intentionally or by criminal negligence, 
death or bodily harm to an individual; 

(bl wilfully attempt in any manner to obstruct, per
vert or defeat the course of justice; or 

(c) violate the sexual integrity of an individual. 

Current to August 29, 2016 
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Articles 12·12 2 

analyse et conserve Jes informations et renseignements 
sur les activites dont ii existe des motifs raisonnables de 
soupi;onner qu'elles constituent des menaces envers la 
secwite du Canada; ii en fait rapport au gouvernement 
du Canada et le conseille a cet egard. 

Aucune limite territoriale 

(21 Il est entendu que le Service peut exercer les fonc
tions que le paragraphe (I) lui confere meme a l'exterieur 
du Canada. 
LR_ 119851, ch, C-23, art 12; 2015, ch. 9. art. 3. 

Mesures pour reduire les menaces envers la securite 
du Canada 

12. 1 ( 1 I S'il existe des motifs raisonna bles de croire 
qu'une activile donnee constitue nne menace envers la 
securit.e du Canada, le Sen,ice pelit prendre des mesures, 
meme a l'exterieur du Canada, pour reduire la menace. 

Limites 

(2) Les mesures doivent etre justes et adaptees aux cir
constances, compte tenu de la nature de la menace et des 
mesures, ainsi que des solutions de rechange acceptables 
pour reduire la menace. 

Mandat 

(3) La prise par le Sen,ice de mesures pour reduire rme 
menace envers la securite du Canada est subordonnee a 
l'obtention d'un rnandat au titre de !'article 21.l s'il s'agit 
de rnesures qui porteront atteinte a un droit ou a une li
berte garantis par la Charte canadienne des droits et li
bertes ou qni seront contraires a d'autres regles du droit 
canadien. 

Precision 

(4) II est entendu que le paragraphe (I) ne confere au 
Sen1ce aucun pouvoir de controle d'application de la loi. 
2015, ch . 2•, art. 42. 

Interdictions 

12.2 (1) Dans le cadre des mesures qu'il prend pour re
duire une menace envers la securite du Canada, le Ser
\1ce ne peut : 

a) causer, volontairement ou par negligence cnm1-
nelle, des lesions corporelles a un individu ou la mort 
de celui-ci; 

b) tenter volontairement de quelque maniere d'entra
ver, de detourner ou de contrecarrer le cours de la jus
tice; 

cl porter atteinte a l'integrite sexuelle d'un individu. 
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Definition of bodily harm 

{2) In subsection (I), bodily harm has the same mean
ing as in section 2 of the Criminal Code. 
2015, C 20, S, 42. 

Security assessments 

13 (1) The Service may provide security assessments to 
departments of the Government of Canada. 

Arrangements with provinces 

(2) The Service may, with the approval of the Minister, 
enter into an arrangement Vlith 

(a) the government of a province or any department 
thereof, or 

{b) any police force in a province, with the approval of 
the Ministe1· responsible for policing in the province, 

authorizing the Sen-ice to provide security assessments. 

Arrangements with foreign states 

(3) The Service may, with the approval of the Minister 
after consultation by the Minister with the Minister of 
Foreign Affairs, enter into an arrangement ,vi.th the gov
ernment of a foreign state or an institution thereof or an 
international organization of states or an institution 
thereof authorizing the Service to provide the govern
ment, institution or organization with security assess
ments. 
R.S , 1985, c C-23, s 13; 1996, c 5, 5. 25. 

Advice to Ministers 

14 The Service may 

(a) advise any minister of the Crown on matters relat
ing to the security of Canada, or 

(b) provide any minister of the Crown with informa
tion relating to security matters or criminal activities, 

that is relevant to the exercise of any power or the perfor
mance of any duty or function by that Minister under the 
Citizenship Act or the Immigration and Refugee Protec
tion Act. 
R.S •. 1985, r;_ C-23. s . 14; 2001 . c. 27, ~- 223. 

Investigations 

15 (1 I The Service may conduct such investigations as 
are required for the purpose of providing security assess
ments pursuant to section J 3 or ad"ice pursuant to sec
tion 14. 
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Definition de lesions corporelles 

(2) Au paragraphe (1), lesions corpore/les s'entend au 
sens de !'article 2 du Code criminel. 
2C15, Ct, 20, art. 42. 

Evaluations de securite 

13 ( 1) Le Service peut fournir des evaluations de securi
te aux ministeres du gouvernement du Canada. 

Ententes avec les provinces 

(2) Le Service peut, avec !'approbation du ministre, 
conclure des ententes avec : 

a) le gouvemement d'une province ou l'un de ses mi
nisteres; 

b) tui service de police en place dans une province, 
avec l'approbation du ministre provincial charge des 
questions de police. 

Ces ententes autorisent le Service a fournir des evalua
tions de securite. 

Ententes avec des Etats etrangers 

(3) Le Service peut, avec l'approbation du ministre, 
apres consultation entre celui-ci et le ministre des Af
faires etrangeres, conclure avec le gouvemement d'un 
Etat etranger ou l'une de ses institutions, ou une organi
sation internationale d'Etats ou l'une de ses institutions, 
des ententes l'autorisant a leur foumir des evaluations de 
securite. 
L.R. (19851, ch. C-23, art. 13; 1995, ch , 5, art 25 

Conseils aux ministres 

14 Le Sen-ice peut : 

a) fournir des conseils a un rninistre sur les questions 
de securite du Canada; 

b} transmettre des informations a un ministre sur des 
questions de securite OU des activites criminelles, 

dans la me.sure ou ces conseils et informations sont en 
rapport avec l'exercice par ce rninistre des pouvoirs et 
fonctions qui lui sont conferes en vertu de la Loi sur la ci
toyennete ou de la Loi sur /'immigration et la protection 
des refugies. 
l A (1985), ch C-23, ar1 14; 2001, ch. 27, art. 223. 

Enquetes 

15 (1) Le Service peut mener !es enquetes qui sont ne
cessaires e.n vue des evaluations de securite et des 
conseils respectivement vises aux articles 13 et 14. 
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No territorial limit 

(2) For greater certainty, the Service may conduct the in
vestigations referred to in subsection (I) within or out
side Canada. 
A.S., 1985, c. C-23, s. 15; 2015, c. 9, s. 4 , 

Collection of information concerning foreign states 
and persons 

16 (1) Subject to this section, the Sen,ice may, in rela
tion to the defence of Canada or the conduct of the inter
national affairs of Canada, assist the Minister of National 
Defence or the Minister of Foreign Affairs, ,vithin Cana
da, in the collection of information or intelligence relat
ing to the capabilities, intentions or activities of 

(a) any foreign state or group of foreign states; or 

lb) any person other than 

(i) a Canadian citizen, 

(ii) a permanent resident within the meaning of 
subsection 2(1) of the Immigration and Refugee 
Protection Act, or 

(iii) a corporation incorporated by or under an Act 
of Parliament or of the legislature of a province. 

Limitation 

(2) The assistance provided pursuant to subsection (1) 
shall not be directed at any person referred to in sub
paragraph (l)(b)(i), (ii) or (iii). 

Personal consent of Ministers required 

(3) The Service shall not perfo1m its duties and functions 
under subsection (1) unless it does so 

(a) on the personal request in writing of the Minister 
of National Defence or the Minister of Foreign Affairs; 
and 

{b) with the personal consent in writing of the Minis
ter. 

R.S ., 1985, C. C-23, S, 16; 1S95, c. 5, s. 25; 2001, c. 27, s. 224; 2015, C, 3, $ , 34(F). c 9, S, 

5(F). 

Cooperation 

17 (1) For the purpose of performing its duties and 
functions under this Act, the Sen,ice may, 

(a) with the approval of the Minister, enter into an ar
rangement or otherwise cooperate with 
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Aucune Ii mite territoriale 

(2) II est entendu que le Senrice peut mener les enquetes 
vise.es au paragraphe (1) meme a l'exterieur du Canada. 
LR (1985). ch C-2.3, art. 15; 2015. ch 9, art 4. 

Assistance 

16 (1) Sous reserve des autres dispositions du present 
article, le Senrice peut, dans les domaines de la defense et 
de la conduite des affaires internationales du Canada, 
preter son assistance au ministre de la Defense nationale 
ou au ministre des Affaires ctrangeres, dans Jes limites 
du Canada, a la collecte d'infonnations ou de renseigne
ments sur Jes moyens, les intentions ou les activites : 

a) d'un Etat etranger ou d'un groupe d'Etats etran
gers; 

bl d'une personne qui n'appartient a aucune des cate
gories suivantes : 

Ii) les citoyens canadiens, 

(ii) les residents permanents au sens du para
graphe 2( I) de la Loi sur [•'immigration et la protec
tion des refugies, 

fiii) Jes personnes morales constituees sous le re
gime d'une loi federale OU provinciale. 

Restriction 

(2) L'assistance autorisee au paragraphe (!) est subor
donnee au fait qu'elle ne vise pas des personnes mention
nees a l'alinea (1 )b). 

Consentement personnel des ministres 

(3) L'exercice par le Service des fonctions visees au para
graphe (1) est subordonne : 

a) a une demande personnelle ecrite du ministre de la 
Defense nationale ou du ministre des Affaires etran
geres; 

b) au consentement personnel ecrit du ministre. 
l .R, 119851. ch . C-23, art. 16; 1995, ch. 5, art. 25; 2001, ch. 27, art. 224; 2015, ch. 3, art. 
34!F), ch. S, art. 51Fl. 

Cooperation 

17 (1) Dans l'exercice des fonctions qui lui sont confe-
rees en vertu de la presente Joi, le Service peut : · 

a) avec }'approbation du ministre, conclure des en
tentes ou, d'une fa~on generale, cooperer avec : 
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S!!!ctions 17-1 E: 

(i) any department of the Government of Canada or 
the government of a province or any department 
thereof, or 

(ii) any police force in a province, ~ith tl1e approval 
of the Minister responsible for policing in the 
province; or 

(b) with the approval of the Minister after consulta
tion by the Minister with the Minister of Foreign Af
fairs, enter into an arrangement or otherwise cooper
ate with the government of a foreign state or an 
institution th.ereof or an international organization of 
states or an institution thereof. 

Copies of arrangements to Review Committee 

(21 Where a written arrangement is entered into pur
suant to subsection (1) or subsection 13(2) or (3), a copy 
thereof shall be given forthwith to the Review Commit
tee. 
A.S .• 1985, c C-23, s 17; 1995, C, 5, ,S 25. 

Offence to disclose identity 

18 (1) Subject to subsection (2), no person shall know
ingly disclose any information that they obtained or to 
which they had access in the course of the performance 
of their duties and functions under this Act or their par
ticipation in the administration or enforcement of this 
Act and from which could be inferred the identity of an 
employee who was, is or is likely to become engaged in 
covert operational activities of the Service or the identity 
of a person who was an employee engaged in such activi
ties. 

Exceptions 

(21 A person may disclose information referred to in sub
section (l) for the purposes of the perlormance of duties 
and functions under this Act or any other Act of Parlia
ment or the administration or enforcement of this Act or 
as required by any other law or in the circumstances de
scribed in any of paragraphs 19(2)(a) to (d). 

Offence 

(3) Every one who contravenes subsection (I) 

(al is guilty of an indictable offence and liable to im
prisonment for a term not exceeding five years; or 

(b) is guilty of an offence punishable on summary 
convic.1:i.on. 

R.S .• 1985, C. C-23, s. 18; 2016, c. 9, 5, 6. 
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(i) les ministeres du gouvernement du Canada, le 
gouvernement d'une province ou l'un de ses minis
teres, 

(ii) un service de police en place clans une province, 
avec !'approbation du ministre provincial charge 
des questions de police; 

b} avec !'approbation du ministre, apres consultation 
entre celui-ci et le rninistre des Affaires eb·angeres, 
conclure des ententes ou, d'une fa<;on genernle, coope
rer avec le gouvernernent d'un Etat etranger ou l'une 
de ses institutions, ou une organisation internationale 
d'Etats ou l'une de ses institutions. 

Transmission des ententes au comite de surveillance 

(2) Un exemplaire du texte des ententes ecrites conclues 
en vertu du paragraphe (I) ou des paragraphes 13(2) ou 
(3) est transmis au cornite de surveillance immediate
ment apres leur conclusion. 
LR, (1!85). ch. C-23. an. 17; 1995, ch. 5, art 26, 

Infraction - communication de l'identite 

18 (1) Sous reserve du paragraphe (2), nu! ne peut 
sciemment communiquer des informations qu'il a ac
quises ou auxquelles il avait acces dans l'exercice des 
fonctions qui lui sont conferees en ve1tu de la presente 
Joi ou !ors de sa paiticipation a !'execution ou au controle 
d'application de cette Joi et qui permettraient de decou
vrir l'identite d'un employe qui a participe, participe OU 

pourrait vraisemblablement pruticiper a des activites 
operationnelJes cachees du Service ou l'identite d'une 
personne qui etait un employe et a participe a de telles 
activites. 

Exceptions 

(2) La communication vi.see au paragraphe (l) peut se 
faire dans l'exercice de fonctions conferees en vertu de la 
presente Joi OU de toute autre Joi federale OU pour l'exe
cution ou le controle d'application de la presente Joi, si 
une autre regle de droit l'cxige ou dans Jes circonstances 
vi.sees aux alineas 19(2)a) ,\ d). 

Infraction 

(3) Quiconque contrevient au paragraphe (I) est cou
pable: 

a) soit d'un acte criminel et passible d'un emprisonne
ment maximal de cinq ans; 

bl soit d'une infraction punissable par procedure 
sommaire. 

L.R. (l9B51, ch C-23, mt 18; 2015, ch. 9, art 6. 
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Purpose of section - human sources 

18.1 (1) The purpose of this scetion is to ensure that the 
id!'nt.iL·y of h tmi.m sow·ces is kept confidential in order to 
protect their life and ·ec111ity nn <l to encomage individu
als to provide informat ion to the Sen,ice. 

Prohibition on disclosure 

(2) Subject to subsections (3) and (8) , no person shall, in 
a 11roceeding befon- a con rt , p rson or hody with jlll'isdi c
tion to compel the produ('tion o info1111a tion , disc.luse 
the identity of .i human . u.rce r any inform;ition fro m 
wh ich the it.h:nt lt;y of a human sour e cou!J be inforred. 

Exception - consent 

~3) The identi ty of a human source or information fr 11'1 

which the identity of a human source cou.l<l be infe n-ed 
may be disclosed in a proceeding refene<l to in subsec• 
tion (2) if the human source and the Director consent to 
the disclosure of that information. 

Application to judge 

(4) A pa rty to a proceeiling referred to in subsection (2), 
an omicus curiae who is appointed in respect of the pro
ceeding or a ~ rson who is ap1ioinred tri i,ct as 11 spe ial 
advocate if the proceeding is untlcr Lhe l mmigl'ation and 
Refugee Pl'otection Act may applr to a judge for one of 
the follo,\-ing orders if it is relevant to the proceeding: 

(a) an order declaring that an individual is not a hu
man source or that information is not information 
from which the identity of a human source could be 
inferred; or 

(bl if the proceeding is a pr · ecution of an offence, an 
order declaring that tb , di s l<isur of the identity of a 
human ·ource or lnformn ti n fro m ,,•hich the identity 
of a human source could be inferred is essential to es
tablish the accused's innocence and that it may be dis
closed in the proceeding. 

Contents and service of application 

(5) The applica tion and the applicant's affidaYit deposing 
to the facts reliell on in support of the aJ)pli ation shall be 
filed in the Registry of the Federal Comt. The applicant 
sbt11l, \~ithout delay after the appli cation and affida,it are 
fil ed, serve a copy of them on the Attorney General of 
Canada. 

Attorney General of Canada 

(6) Once served, the Attorney General of Canada 1s 
deemed to be a party to the application. 
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Objet de !'article - sources humaines 

18.1 (1) Le present article vise a preserver l'anopyruat 
des sources humaines afin de proteger !cur vie et !curse
curite et d'encourager Jes personnes physiques a fournir 
des informations au Service. 

Interdiction de communication 

(2) Sous reseIVe des paragraphes (3) et (8), clans une ins
tance devant un tribunal, un organisme ou une personne 
qui oot le 1,c,uvoir de r,011trainclre a 1."1 production d'infor
n'lati ns, nu! ne peut com.1nunil1uer l'icicntite d'une 
som ce hum ai ne ou to11 tl!' info1mation qui permettrai t cl 
decouvrir cette identite. 

Exception - consentement 

(3) L'identite d'une source humaine ou une infonnation 
qui pennettrait de decOU\Tlr cette identite peut etre com• 
muriiquee dans une instance visee au--pa.ragraphe (2) si la 
source humaine et le directeur y consentent. 

Demande a un juge 

(4 ) Ln partie a une instance visee au paragraphe (2), 
l'amicus curiae nomme dans cette instance ou l'avocat 
special nollllDe sous le regime de la Loi SW' l'immigration 
et la prolection des refugies p eut demander a WJ juge de 
declarer, par ordonnance, si une telle declaration est per
tinente dans !'instance : 

a) qu'une personne physique n'est _pas une source hu
maine ou qu'une information he permetb-.rll. pas de 
decouvrir l'identite d'une source hwnaine; 

bl dans le cas ou !'instance est une poursuite pour in
fraction, que la communication de l'identite d'une 
source hUIIlaine ou d'une information qui pennettrait 
de decouvrir cette identite est essentielle pour etablir 
!'innocence de l'accuse et que cette communication 
peut etre faite dans la poursuite. 

Contenu et signification de la demande 

(5) La demande et !'affidavit du deroandeur portant snr 
Jes faits sur lesquels ii fonde celle-ci sont deposes au 
greffe de la Cour fcc1e.rale. Sans delai apres le dep t, le 
dcnrn ndeur signifi e copi de la demande et de )'affidavit 
au procureur general du Canada. 

Procureur general du Canada 

(6) Le procureur general du Canada est repute etre par
tie a la demande des que celle-ci lui est signifiee. 
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Hearing 

(71 The hearing of the application shall be held in private 
and in the absence of the applicant and their counsel, un
less the judge orders othe1wise. 

Order - disclosure to establish innocence 

(8) If the judge grants an application made rmder para
graph (4)(b), the judge may order the disclosure that the 
judge considers appropriate subject to any conditions 
that the judge specifies. 

Effective date of order 

(9) If the judge grants an application made under sub
section (4), any order made by the judge does not take ef
fect until the time provided to appeal the order has ex
pired or, if the order is appealed and is confirmed, until 
either the time provided to appeal the judgement con
firming the order has expired or all rights of appeal have 
been exhausted. 

Confidentiality 

(1 O) The judge shall ensure the confidentiality of the fol
lowing: 

(al the identity of any human source and any informa
tion from which the identity of a human source could 
be inferred; and 

(b) information and other evidence provided in re
spect of the application if, in the judge's opinion, its 
disclosure would be injurious to national security or 
endanger the safety of any person. 

Confidentiality on appeal 

(11) In the case of an appeal, subsection (10) applies, 
·with any necessary modifications, to the court to which 
the appeal is taken. 
20~5, c, 9, s, 7. 

Authorized disclosure of information 

19 (1) Information obtained in the performance of the 
duties and functions of the Service under this Act shall 
not be disclosed by the Service except in accordance with 
this section. 

Idem 

(2) The Service may disclose inforrnation referred to in 
subsection (1) for the purposes of the performance of its 
duties and functions under this Act or the administration 
or enforcement of this Act or as required by any other 
law and may also disclose such information, 
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Audition 

(7} La demande est entendue a huis dos et en l'absence 
du demandeur et de son avocat, sauf si le juge en or
donne autrement. 

Ordonnance de communication pour etablir 
!'innocence 

(81 Si le juge accueille la demande pre.sentee au titre de 
l'alinea (4)b), ii peut ordonner la communication qu'il es
time indiquee sous reserve des conditions qu'il precise. 

Prise d'effet de l'ordonnance 

(9) Si la demande presentee au titre du paragraphe (4) 
est accneillie, l'ordonnance prend effet apres !'expiration 
du delai prevu pour en appeler ou, en cas d'appel, apres 
sa confinnation et l'epuisement des recours en appel. 

Confidentialite 

(1 O) Il incombe au juge de garantir la confidentialite: 

a) d'une part, de l'identite de toute source humairie 
ainsi que de toute information qui pcnnettrait de de-
couvrir cette identite; · 

b) d'autre part, des inforn1ations et autres elements 
de preuve qui Jui sont fournis dans le cadre de la de
mande et dont la communication portetait atteinte, 
selon Jui, a la securite nationale OU a la securite d'au
trui. 

Confidentialite en appel 

(11) En cas d'appel, le paragraphe (IO) s'applique, avec 
Jes adaptations necessaires, aux tribunaux d'appel. 
2015, r:h 9, art. 7. 

Autorisation de communication 

19 (1) Les informations qu'acquiert le Service clans 
l' exercice des fonctions qui Jui sont conferees en vertu de 
la presente Joi ne peuvent etre communiquees qu'en 
conformite avec le present article. 

Idem 

(21 Le Service peut, en vue de l'exercice des fonctions qui 
Jui sont conferees en vertu de la presente Joi ou pour 
!'execution ou le contr6le d'application de celle-ci, ou en 
conformite avec les exigences d'une autre regle de droit, 
communiquer Jes informations visees au paragraphe (!). 
Il pent aussi Jes communiquer aux autorites ou per
sonnes suivantes : 
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Section$ 1~-2CJ 

(a) where the information may be used in the investi
gation or prosecution of ru1 alleged contravention of 
any law of Cana<la or a pro\incc, to a peace officer 
lun-ing jurisdiction to inve.stigate the .illeged contra
vention and to the Attorney General of Canada and the 
Attorney Genera I of the province in which proceedings 
in respect of the alleged contravention may be taken; 

(b) where the information relates to the conduct of 
the international affairs of Canada, to the Minister of 
Foreign Affairs or a person designated by the Minister 
of Foreign Affairs for the pw-pose; 

(c) where the information is relevant to the defence of 
Canada, to the Minister of National Defence or a per
son designated by the Minister of National Defence for 
the pwJJose; or 

(d) where, in the opinion of the Minister, disclosure of 
the information to any minister of the Crown or per
son in the federal public administration is essential in 
the public interest and that interest clearly outweighs 
any invasion of privacy that could result from the dis
closure, to that minister or person. 

Report to Review Committee 

(3) The Director shall, as soon as practicable after a dis
closure refen-ed to in paragraph (2)(d) is made, submit a 
report to the Review Committee with respect to the dis
closure. 
A.S., 1985, c. C-23, s 19; 1995, c 5, s. 25; 2003, c. 22, s. 224(E). 

Protection of employees 

20 11) The Director and employees have, in perlorm.ing 
the duties and functions of the Service under this Act, the 
same protection under the law as peace officers have in 
performing their duties and functions as peace officers. 

Unlawful conduct 

(2) If the Director is of the opinion that an employee 
may, on a partico1:u· 0ccasion, have acted unlawful1y in 
the purported performance of the duties and functions of 
the Senice under this Act, the Director shall cause to be 
submitted a report in respect thereof to the Minister. 

Report and comments to Attorney General of Canada 

(3) The Minister shall cause to be given to the Attorney 
General of Canada a copy of any report that he receives 
pursuant to subsection (2), together with any comment 
that he considers appropriate in the circumstances. 
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a) lorsqu'eJlcs peuYent scrYir dans le cadre cl'unc cn
quete ou de poursuites relatives ii nne infraction pre
sumec a une Joi fcderale OU provinciale, aux a15ents de 
la paix competents pour rnencr l'enquete, au procu
re,ir t ~neral du Canadn et au procu.reur general de la 
province ot\ des poursuites peuvent etre intentees a 
l'egard de cette infraction; 

bl lorsqu'elles concem ent la conduite des a.ffo i.res in
temati nalcs du Cruiada au ministre de:; Affaires 
etrangeres OU a la personne qu'il designe a cette fin; 

c) Jo~ q11'clles concerncnt la defense du Canada, au 
ministre de la D6fens nationale ou a la personnc qu 'il 
designe a cette fin; 

d) lorsqt1e, selon le ministre, leur communication a 
un tninistre ou a une personne appartenanl ii ]'admi
nistration publique fr.derale est essenLielle pour des 
raisons d'interet public et que celles-6 justifi ent n tt -
~ent une eventuclle violation de la vie privec, a ce mi
nistre ou a cette personne. 

Rapport au comite de surveillance 

(3) Dans les plus brefs delais possible apres la communi'
cation viseei1 l'alinea (2)d), le directeur en fait rapport au 
comite de surveillance. 
L.R. (7985), ch. C-23, art. 19; 1995, ch. 5, art. 25; 2003, ch. 22, art. 224(A), 

Protection des employes 

20 (1) Le directeur et les employes beneficient, dans 
l'exercice des fonctions conferees au Service en vertu de 
la presente loi, de la merri.e protection que cellc dont be
nencient, en vertu de la loi, les agents de la paix au titre 
de leurs fonctions. 

Agissements illicites 

(2) Le directeur fait rapport au ministre des actes qui 
peuvent avoir ete accomplis selon lui illiciternent, dans 
des cas particu.lfors, par des en1ployes dans l'exe.rdce cen
se tel des fonctions conf~rees au Service en vertu de la 
presente loi. 

Transmission au procureur general 

(3) Le ministre fait transmettre au procureur general du 
Canada un exemplaire des rapports qu'il rei;oit en confor
mite avec le paragraphe (2), accompagnes des commen
taires qu'iljuge apropos. 
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Review 

Interpretation 

Definition of deputy head 

29 In this Part, deputy head means, in relation to 

(a) a department named in Schedule I to the Finan
cial Administration Act, the deputy minister thereof, 

(bl the Canadian Forces, the Chief of the Defence 
Staff, 

(c) the Royal Canadian Mounted Police, the Commis
sioner, 

(d) the Service, the Director, and 

(e) any other portion of the federal public administra
tion, the person designated by order in council pur
suant to this paragraph and for the purposes of this 
Part to be the deputy head of that portion of the feder
al public administration. 

R.S., 1985, c. C-23, s. 29; 2003, c. 22, s. 224(E). 

30 [Repealed, 2012, c. J 9, s. 380) 

31 [Repealed, 2012, c. I 9, s. 380] 

32 [Repealed, 2012, c. 19, s. 380] 

33 [Repealed, 2012, c. 19, s. 380) 

Security Intelligence Review 
Committee 

Security Intelligence Review Committee 

34 (1) There is hereby established a committee, to be 
known as the Security Intelligence Review Committee, 
consisting of a Chairman and not less than ti.vo and not 
more than four other members, all of whom shall be ap
pointed by the Governor in Council from among mem
bers of the Queen's Privy Council for Canada who are not 
members of the Senate or the House of Commons, after 
consultation by the Prime Minister of Canada v-:ith the 
Leader of the Opposition in the House of Commons and 
the leader in the House of Commons of each party having 
at least ti.velve members in that House. 
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PARTIE Ill 

Surveillance 

Definition 

Definition de administrateur general 
29 Dans la presente partie, administrateur general 
s'entend: 

al a l'egard d'un ministere mentionne a !'annexe I de 
la Loi sur la gestion des finances publiques, du sous
ministre; 

b) a l'egard des Forces canadiennes, du chef d'etat
major de la defense; 

c) a l'egard de la Gendannerie royale du Canada, du 
Comrnissaire; 

d) a l'egard du Service, du directeur; 

e) a l'egard d'un autre secteur de !'administration pu
blique federale, de la personne designee par decret, en 
vertu du present alinea, a titre d' administrateur gene
ral de ce secteur pour l'application de la presente par
tie. 

L.R. l1S85), ch. C-23, ort. 29; 2003, ch 22, art. 224(AJ. 

30 [Abroge, 2012, ch. 19, art. 380) 

31 [Abroge, 2012, ch. 19, art. 380) 

32 [Abroge, 2012, ch. 19, art. 380) 

33 [Abroge, 2012, ch. 19, art. 380] 

Comite de suNeillance des activites 
de renseignement de securite 

Constitution du comite de surveillance 

34 (1 l Est constitue le comite de swveillance des activi
tes de renseignement de securite, compose du president 
et de deux a quatre autres rnembres, tous nommes par le 
gouverneur en conseil parmi les membres du Conseil pri
ve de la Reine pour le Canada qui ne font partie ni du Se
nat ni de la Chambre des communes. Cette nomination 
est precedee de consultations entre le premier ministre 
du Canada, le chef de }'opposition a la Chambre des com
munes et le chef de chacun des partis qui y disposent 
d'au moins douze deputes. 
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Sections 34-:u! 

Term of office 

(2) Each member of the Review Committee shall be ap
pointed to hold office during good behaviour for a term 
not exceeding five years. 

Re-appointment 

(3) A member of the Review Committee is eligible to be 
re-appointed for a term not exceeding five years. 

Expenses 

(4) Each member of the Review Committee is entitled to 
be paid, for each day that the member performs duties 
and functions under this Act, such remuneration as is 
fixed by the Governor in Council and shall be paid rea
sonable travel and living expenses incurred by the mem
ber in the performance of those duties and functions. 
1984, c. 21, 5. 34. 

Chairman of the Review Committee 

35 (1) The Chairman of the Review Committee is the 
chief executive officer of the Committee. 

Acting Chairman of the Review Committee 

(2) The Chairman of the Review Committee may desig
nate another member of the Committee to act as the 
Chairman in the event of the absence or incapacity of the 
Chairman and, if no such designation is in force or the 
office of Chairman is vacant, the Minister may designate 
a member of the Committee to act as the Chairman. 
1984, c. 21, s. 35. 

Staff of Review Committee 

36 The Review Committee may, ·with the approval of the 
Treasury Board, · 

[a) engage a secretary and such other staff as it re
quires; and 

(bl fix and pay the remuneration and expenses of per
sons engaged pursuant to paragraph (a). 

1S84, c. 21 , s. 36, 

Compliance with security requirements 

37 Every member of the Re.iew Committee and every 
pers<>n cngag ·d by it shall comply with all security re
quirements applicable b · or under t.hi, Mt to an employ-
c and shf'I II take th oaU1 f serre('y set out in th ·sche~ 

ule. 
19B4, C, 2i, S, 37 

Functions of Review Committee 

38 (1) The functions of the Review Committee are 
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Duree du mandat 

(21 Les mernbres du comite de surveillance sont nommes 
a titre inarnovi.ble pour une duree maxi.male de cinq ans. 

Renouvellement 

(3) Le mandat des membres du comite de surveillance 
est rcnouvelable pour une duree maxi.male identique. 

Remuneration et frais 

(4) Les membres du comite de surveillance ont le droit 
de r cevoir, pour c:-haqµe j()ur qu'i ls e;,:er eiH les fonctions 
qui leW' sonl c.on!crees en vertu de la prcsente loi, la re
mul1eration que fixe J • go\1vern •\Jr en conseil et $onl in
demnis~s des frais de deplacement et de sejour entraines 
par l'exercice de ces fonctions. 
1984, ch. 21 . •rt. 34. 

Premier dirigeant 

35 (1) Le president est le premier dirigeant du co mite 
de surveillance. 

Suppleance 

(2 ) Le_ presidenl p nt designer un membre du com.ite J e 
surveillance pour assumer la presidence en c;as d'absence 
OU d'ernpechement de sa part· a Mfaut d'une telle desi
gnation prealable ou en ens de. vacance du poste de pr -
sident, )e ministre designe le president suppleant parmi 
les autres membres. 
1984, ch. 21, 3rt. 35. 

Personnel du comite de surveillance 

36 Le cornite de surveillance peut, avec l'approbation du 
Conseil du Tresor : 

a) engager un secretaire et le personnel dont ii a be
som; 

b) fixer et verser la remuneration et Les frais des per-
sonnes visees a l'alinea a). . 

1984, ch. 21 , art, 36, 

Conditions de securite 

37 Les membres du comite de surveillance et les per
sonnes qu'il engage se conforment aux conditions de se
curite applicables aux employes en vert11 de la presente 
loi et pretf.'".nt le serment de secret mentionne a l'annexe. 
1984, ch. 21 , art. 37. 

Fonctions du comite de surveillance 

38 (1) Le com:ite de surveillance a Jes fonc:tions sui
vantes: 
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(a) to review generally the performance by the Service 
of its duties and functions and, in connection there
with, 

(i) [Repealed, 2012, c. 19, s. 381] 

(ii) to review directions issued by the Minister un
der subsection 6(2), 

(iii) to review arrangements entered into by the 
Service pursuant to subsections 13(2) and (3) and 
17(1) and to monitor the provision of information 
and :intelligence pursuant to those arrangements, 

(iv) to review any report or comment given to it 
pursuant to subsection 20(4), 

(v) to monitor any request referred to in paragraph 
16(3)(a) made to the Service, 

(vi) to review the regulations, and 

(vii) to compile and analyse statistics on the opera
tional activities of the Service; 

(b) to arrange for reviews to be conducted, or to con
duct reviews, pursuant to section 40; and 

(cl to conduct investigations in relation to 

(i) complaints made to the Committee under sec
tions 41 and 42, 

(ii) reports made to the Committee. pursuant to sec
tion 19 of the Citizenship Act, and 

(iii) matters referred to the Committee pursuant to 
section 45 of the Canadian Human Rights Act. 

Review of measures 

(1.1) In reviewing the performance by the Service of its 
duties and functions the Review Committee shall, each 
fiscal year, review at least one aspect of the Service's per
formance in taking measures to reduce threats to the se
curity of Canada. 

Review Committee's other functions 

(2) As soon as the circumstances permit after receiving a 
copy of a report referred to in subsection 6( 4), the Review 
Committee shall submit to the Minister a certificate stat
ing the extent to which it is satisfied with the report and 
whether any of the Service's operational activities de.
scribed in the report, in its opinion, 
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a) surveiller la fai;on dont le Service exerce ses fonc
tions et, a cet egard : 

(i) [Abroge, 2012, ch. 19, art. 381] 

(ii) examiner les instructions que. donne le ministre 
en ve1tu du paragraphe 6(2), 

(iii) examiner les ententes conclues par le Service 
en vertu des paragrapbes 13(2) et (3) et 17(1 ), et 
surveiller Jes informations ou renseignements qui 
sont transmis en vertu de celles-ci, 

(iv) examiner les rapports et commentaires qui lui 
sont transmis en conformite avec le paragraphe 
20(4), 

(v) surveiller les demandes qui sont presentees au 
Service en vertu de l'al:inea 16(3)a), 

(vi) examinerles reglements, 

(vii) reunir et analyser des statistiques sur Jes acti
vites operationnelles du Service; 

bl effectuer ou faire effecluer des recherches en vertu 
de !'article 40; 

c) faire enquete SUI' : 

(i) les plaintes qu'il rei;oit en vertu des articles 41 et 
42, 

(ii) les rapports qui lui sont transmis en vertu de 
!'article 19 de la Loi sur la citoyennete, 

(iii) les affaires qui lui sont transmises eil vertu de 
!'article 45 de la Loi canadienne sur /es droits de la 
personne. 

Examen des mesures 

(1.1) Dans le cadre de la surveillance de la fa(,On dont le 
Service exerce ses fonctions; le comite de surveillance 
examine a chaque exercice au moins un aspect de la 
prise, par le Service, de mesures pour reduire les me
naces envers la securite du Canada: 

Autres fonctions du comite de surveillance 

(2) Dans les plus brefs delais possible apres reception du 
rapport vise au paragraphe 6(4), le comite de surveillance 
remet au ministre un certificat indiquant dans quelle me
sure le. rappo1t Jui parait acceptable et signalant toute ac
tivite operationnelle du Service visee dans le rappo1t qui, 
selon lui: 

A jour au 29 ;,oUt 2016 

DerniBre modification le 18 juin 2015 

19 of 24 AGC0613 



{.'q114di,;w Stt:uriry lntelligen.;e E~rvica 
PAR"f Ill F;,e,1!e·.v 
S1<(.u1i1y imell!gonce Review CornrnmEE
Sections 38-40 

(al is not authorized by or under this Act or contra
venes any directions issued by the Minister under 
subsection 6(2); or 

(bl involves an unreasonable or wmecessary exercise 
by the Service of any of its powers. 

R.S .. 1985, C. C-23, s 38; 2001, c. 27, s. 225; 2012, c.19, s. 381; 2015, c. 20, S, 50. 

Committee procedures 

39 (1} Subject to this Act, the Review Coinmittee may 
determine the procedure to be followed in the perfor
mance of any of its duties or functions. 

Access to information 

(2) Despite subsection 18.J (2), any other Act of :Parlia
ment or any privilege under the law of e•ide.nce, but sub
ject to subsection (3 ), the Review Committee is entitled 

(a) to have access to any information under the con
trol of the Service that relates to the performance of 
the duties and functions of the Committee and to re
ceive from the Director and employees such informa
tion, reports and explanati9ns as the Committee 
deems necessary for the perlorman:ce of its duti~ and 
functions; and 

(b) during any investigation referred to in paragraph 
38(c), to have access to any infotniation under the 
control of the deputy head concerned that is relevant 
to the investigation. 

Idem 

(3) No information described in subsection (2), other 
than a confidence of the Queen's Privy Council for Cana
da in respect of which subsection 39(1) of the Canada 
Evidence Act applies, may be withheld from the Commit
tee on any grounds. 
R.S., 1985, c. C-23, s. 39; 2012, c.19, s. '382; 2015, c. 9, s. 9. 

Review 

40 (11 For the purpose of ensuring that the activities of 
the Service are carried out in accordance with this Act, 
the regulations and directions issued by the Minister un
der subsection 6(2) and that the activities do not invo]ve 
any unreasonable or wmecessary exercise by the Service 
of any of its powers, the Review Committee may 

(a) direct the Service to conduct a review of the Ser
vice's specific activities and provide the Committee 
with a report on the review; or 

(b) if it considers that a review by the Service would 
be inappropriate, conduct such a review itself. 
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a) n '.est pas autmisee sous le regime de la presente Joi 
ou contre.vient aux instructions donnees par le 
ministre en vert:u du paragraphe 6(2); 

b) comporte un exercice abusif ou inutile par le Ser
vice de ses pouvoirs. 

L.A. 11985), ch. C-23, art. 38; 2001, ch 27, on. 225; 2012, ch. 19, art. 381; 2015, ch. 20, 
art. 50. 

Procedure 

39 (1) Sous reserve des autres dispositions de la pre
sente loi, le comite de surveillance peut determiner la 
procedure a suivre dans l' exercice de ses fonctions. 

Acces aux informations 

(2) Malgre le paragraphe 18. 1 (2), toute autre Joi federale 
ou toute immunite reconnue par le droit de la preuve, 
mais sous reserve du paragraphe (3), le comite de sur
veillance: 

a) est autorise a avoir acces aux informations qui se 
rattachent a l'exercice de ses fonctions et qui relevent 
du Service et a recevoir du directeur et des employes 
Jes informations, rapports et explications dont il juge 
avoir besoin dans cet exercice; 

b) au cours des enquetes visees a l'alinea 38c), est au
torise a avoir acces aux informations qui se rapportent 
a ces enquetes et qui relevent de l'administrateur ge
neral concerne. 

Idem 

(3) A !'exception des renseignements confidentiels du 
Conseil prive de la Reine pour le Canada vises par le pa
ragraphe 39(1) de la Loi sur la preuve au Canada, au
cune des informations visees au paragraphe (2) ne peut, 
pour quelque motif que ce soit, etre refusee au comite. 
L .. R. (!985), ch. C-23, on. 39; 2012, ch. 19, art. 382; 2015, ch. 9, art. 9. 

Recherches 

40 (1) Afin de veiller a ce que les activites du Service 
soient conduites conformement a la presente loi, a ses re
glemen ts et aux instructions du ministre visees au para
grapbe 6(2), et qu'elle~ ne; donnent pas lieu a l'exercice 
par le Service de ses pouvoirs d'une fa,;on abusive ou in
utile, le comite de surveillance peut : 

a) soit faire effectuer par le Service des recherches sur 
certaines activites du Service et exiger de Jui qu'il lui 
en fasse rapport; 

bl soit effectuer ces recherches lui-meme s'il juge qu'il 
serait contre-indique de les faire effectuer par le Ser
vice. 
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Report of findings 

(2) On completion of a review conducted under subsec
tion ( l ), the Review Committee shall pro,ide the Minister 
and the Director with the following: 

(a) in the case of a review conducted by the Service, 
the Service's repo1t to the Committee along with any 
recommendations that the Committee considers ap
propriate; and 

(b) in the case of a review conducted by the Commit
tee, its own report, which is to contain the findings of 
the review and any recommendations that the Com
mittee considers appropriate. 

R.S., 1985, C, C-23, S, 40; 2012, c. 19, $, 383. 

Complaints 

Complaints 

4 t (t) Any person may make a complaint to the Review 
Committee with respect to any act or thing done by the 
Service and the Committee shall, subject to subsection 
(2), investigate the complaint if 

(a) the complainant has made a complaint to the Di
rector with respect to that act or thing and the com
plainant has not received a response ,vithin such peri
od of time as the Committee considers reasonable or is 
dissatisfied with the response given; and 

(b) the Committee is satisfied that the complaint is 
not trivial, frivolous, vexatious or made in bad faith. 

Other redress available 

(2) The Review Committee shall not investigate a com
plaint in respect of which the complainant is entitled to 
seek redress by means of a grievance procedure estab
lished pursuant to this Act or the Public Service Labour 
Relations Act. 
R.s .• 1985. c. c-23, s. 41: 2003, c. 22 •• 1 •s1s1 

D.enial of security clearance 

42 (1) Where, by reason only of the denial of a security 
clearance required by the Government of Canada, a deci
sion is made by a deputy head to deny employment to an 
individual or to dismiss, demote or transfer an individual 
or to deny a promotion or transfer to an individual, the 
deputy head shall send, within ten days after the decision 
is made, a notice :informing the individual of the denial of 
the security clearance. 

Idem 

(2) Where, by reason only of the denial of a security 
clearance required by the Government of Canada to be 
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Rapport 

(2) A !'issue des recherches, le com.ite de surveillance en
voie au ministre et au directeur : 

a) si Jes recherches ont ete effectuees par le Service, le 
rapport que celui-ci Jui a fait parvenir et Jes recom
mandations que le cornitejuge indiquees; 

bJ s'il a effectue lui-meme Jes recherches, son propre 
rapport contenant ses conclusions et les recommanda
tions qu'il juge indiquees. 

LR. 119B5), ch, C-23, art. 40; 2012, ch . 19. art, 383, 

Plaintes 

Plaintes 

41 (1) Toute personne pent porter plainte contre des ac
tivites du Service aupres du comite de surveillance; celui
ci, sous reserve du paragraphe (2), fait enquete a la 
condition de s'assurer au prealable de ce qui suit : 

a) d'une part, la plainte a ete presentee au directeur 
sans que ce demi.er ait repondu dans un delai juge 
normal par le comite ou ait fourni une reponse qui sa
tisfasse le plaignant; 

b) d'autre part, la plainte n'est pas frivole, vexatoire, 
sans objet ou entachee de mauvaise foi. 

Restriction 

(2) Le comite de surveillance ne peut enqueter Sill" une 
plainte qui constitue un griefsusceptible d'etre regle par 
la procedure de griefs etablie en vertu de la presente Joi 
ou de la Loi sur /es relations de travail dans la fonction 
publique. 
L.R. [12851. ch. C-23, art. 41; 2003; ch, 22, art. 146IAI. 

Refus d'une habilitation de securite 

42 (1) Les individus qui font l'objet d'une decision de 
renvoi, de retrogradation, de mutation ou d'opposition a 
engagement, avancement ou mutation prise par un admi
nistrateur general pour la selile raison du refus d'une ha
bilitation de securite que le gouvernement du Canada 
exige doivent etre avises du refus par l'administrateur ge
neral; celui-ci envoie l'avis dans les dix jours suivant la 
prise de la decision. 

Idem 

(2) Dans le cas ou, pour la seule raison du refus d'une 
habilitation de securite que le gouvernement du Canada 
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gfren in respect of :m individual, a decision is made to 
denr l h indi,idual or nn • other p rs 11 a contract to pro• 
\id goods or servic to the Government of Conadn, the 
deputy bt>ad concerned shall sen<l, within ten cla 'S after 
lhe cl c:islon i. made, a notfre informing the intliv:id11nl 
and, ,,·here applicable, the other person of the denial of 
the security clearance. 

Receipt and investigation of complaints 

(3) The Review Committee shall receive and investigate a 
complaint from 

(al any individual referred to in subsection ( l) who 
has been denied a security clearance; or 

(b) any person who has been denied a controctto pro
vide goods_or services to the Government of anncla by 
reason only of the I) nial of n seC"Urity cloarancc in re
spect of that person or any indhidual. 

Time within which complaint is to be made 

(41 A compliiint under ~-1bsection (3) shall be made with
in Lhuty clays after receipt of the notice referred to in 
s ubsection ( l) or (2) ·or within such longer period as the 
Review Committee allows. 
1984, C, 21, S, 42 

Member of the Committee authorized to act alone 

43 A member of the Re\iew Committee may exercise 
any of the powers or pe1form any of the duties or func
Uons of the Committee under this Part in. relation to 
complaints. 
1984, c. 21, s. 43. 

Complaints submitted on behalf of complainants 

44 Nothing in this Act preclud · the Re,~cw Committee 
from receiving and investigating complaints described in 
sections 4 1 tmd 42 that are subinitted by a person autho
rized by the complainant to act on behalf of the com
plainant, and a refe,e.nce to a complainant in any oth r 
section includes a reference to a person so authoriied. 
1984, C. 21, S, 44. 

Written complaint 

45 \ complaint under this. Part shall be made to the Re
view Committee in v.Titing unless the Committee autho
rizes otherwise. 
1984, c. 21, s. 45. 

Statement and notice of hearing to be sent to the 
complainant 

46 The Review Committee shall, as soon as practicable 
after receiving a complaint made under s ' Cl ion 42, send 
to the complainant a stat ,ment surnmorizing such 
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exige a l'cgard d"un imlividu, cclui-ci ou w,e autre per
sonne foil l'objcl ll"une decisi n d'upposition a un contrat 
de fournilure de biens au de sen,ices a ce gouvemement, 
]';idministralenr general cone rn · r nvoie clans Jes dix 
jo·u.\-s suivrmt la p1 ise d la dee!. ion un avis informant 
J"indiviclu, N s'il ya lieu l'autre p onnc. du ref-us . 

Reception des plaintes et enquetes 

(3) Le comite de surveillance rec;oit les plaintes et fait en
quete sur les plaintes presentees par : 

a) les individus vises au paragraphe (1) a qui une ha
bilitation de securite est refusee; 

b) les p rsonnc qui Ulll fail l'objet d'une decision 
d'o1,pos ition a tm contrat de fournitur de blens ou cle 
se.rv.ic"s pour la seul raison du r fus d'une bab-ilita
tion de sl:cu1·ite a ces per om,es ou 11 quiconque. 

Delai 

(4 ) Les plainte.s ,isc au pan1graphe (3 ) sont ~ pr ·_sente.i· 
da.n I trentc jours suivant la reception de l'avis men.
tionnc (l\L'I: parngraphes (I) o 1 (2) OU dans le d elai supe
rieur accorde. par le comite de surveillance. 
1984, ch. 21, art. 42. 

Delegation de competence 

43 Un membre du comite de surveillance peut, a l'egard 
des plaintes dont celui--ci e t sa isi, exerce.i· le.s pouvoirs et 
functions que la prese 1 t1: pmtie confere au comite. 
1984, ch. 21, art, 43. 

Representants 

44 Le comite de surveillance peut recevoir les plaintes 
visces aux articles 41 et 42 par l'intermediaire d'un repre
sentant du plaignant. ,!),ms Jes autres articles de la pr ' -
sente loi, les disposition qui con~ernent le plaignant 
concernent egalement son representant. 
1984, ch. 21, art. 44. 

Plaintes ecrites 

45 Les plaintes visees a la presente partie sont a pre~ n
ter par ecrit au eomite de survciJ lnnc:e, sauf autori sation 
contraire de celui-ci. 
1984, ch. 21, art. 45. 

Resume au plaignant 

46 A:fi.n de permettre au plaignant d'etre informe de la 
foc;:on la plus complete possible des circonstances qui ont 
donne lieu au rclus d 'une h,1bilitation de se ,u·ite, le 
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information available to the Committee as will enable the 
complainant to be as fully informed as possible of the cir
cumstances giving rise to the denial of the security clear
ance and shall send a copy of the statement to the Direc
tor and the deputy head concerned. 
1984, c. 21, s. 46 

Investigations 

Notice of intention to investigate 

47 Before commencing an investigation of a complaint 
referred to in paragraph 38(c) other than an investigation 
under section 41, the Review Committee shall notify the 
Director and, where applicable, the deputy head con
cerned of its intention to carry out the investigation and 
shall inform the Director and the deputy head of the sub
stance of the complaint. 
1984, C. 21, S 47. 

Investigations in private 

48 11) Every investigation of a complaint under this 
Part by the Review Committee shall be conducted in pri
vate. 

Right to make representations 

(2) In the course of an investigation of a complaint under 
this Part by the Review Committee, the complainant, 
deputy head concerned and the Director shall be given an 
opportunity to make representations to the Review Com
mittee, to present evidence and to be heard personally or 
by counsel, but no one is entitled as of right to be present 
during, to have access to or to comment on representa
tions made to the Review Committee by any other per
son. 
1984, c. 21, s. 48, 

Canadian Human Rights Commission may comment 

49 In the course of an investigation of a complaint under 
this Part, the Review Committee shall, where appropri
ate, ask the Canadian Human Rights Commission for its 
opinion or comments with respect to the complaint. 
1984, c. 21, S, 49, 

Powers of Review Committee 

50 The Review Committee has, in relation to the investi
gation of any complaint under this Part, power 

(a) to summon and enforce tl1e appearance of persons 
before the Committee and to compel them to give oral 
or written evidence on oath and to produce such docu
ments and things as the Committee deems requisite to 
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comite de surveillance lui envoie, dans Jes plus brefs de
lais possible apres reception d'une plainte presentee en 
vertu de !'article 42, un resume des informations dont H 
dispose a ce sujet; il envoie un exemplaire du resume au 
directeur et a l'administrateur general concerne. 
1984, ch. 21, art. 46, 

Enquetes 

Avis d'enquete 

47 Le comite de surveillance, avant de proceder aux en
quetes visees a l'alinea 38c), autres que celles faites en 
vertu de !'article 41, avise le directeur et, s'il ya lieu, l'ad
ministrateur general concerne de son intention d'enque
ter et leur fait connaitre l'objet de la plainte. 
1984, oh. 21, art. 47, 

Secret 

48 (1 I Les enquetes sw- les plaintes presentees en vertu 
de la presente part,ie sont tenues en secret. 

Droit de presenter des observations 

(2) Au cours d'une enquete relative a une plainte pre.sen
tee en vertu de la presente partie, le plaignant, le direc
teur et l'administrateur general concerne doivent avoir la 
possibilite de presenter des observations et des elements 
de preuve au comite de surveillance ainsi que d'etre en
tendu en personne tiu par l'intermediaire d'un avocat; 
toutefois, nul n'a le droit absolu d'etre present lorsqu'une 
autre personne presente des observations au comite, ni 
d'en recevoir communication ou de faire des commen
taires a leur sujet. 
1984, ch. 21, art. 48. 

Commentaires de la Commission canadienne des 
droits de la personne 

49 Au cours d'une enquete relative a une plainte presen
tee en vertu de la presente partie, le com.He de sur
veillance demande, si cela est opportun, a la Commission 
canadienne des droits de la personne de lui donner son 
avis ou ses commentaires sur la plainte. 
1984, ch. 21, art. 49, 

Pouvoirs du comite de surveillance 

50 Le comite de surveillance a, dans ses enquetes sur Jes 
plaintes presentees en ve1tu de la presente partie, le pou
voir: 

a) d'assigner et de contraindre des temoins a compa
raitre devant lui, a deposer verbalement ou par ecrit 
sous sennent et a produire les pieces qu'il juge 
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the full investigation and consideration of the com
plaint in the same manner and to the same extent as a 
superior com1 of record; 

{b) to administer oaths; and 

(cl Lo receive and ace pt such vidence nd ()(her• in
f l'mnti n, whether on o;ilh or bv , ffidant or othcr
\,>ise, as the Committee sees fit , wl; ether ot' n t th:i.t e\·
idcnce or infor.m,1tio11 is or wottlcl b admissible in i:I 

court of law. 
1984, c. 21,, 60 

Evidence in other proceedings 

51 Except in a prosetution of a µer•·on fo r nn offence nn
der s()ction 133 of lhe Crimin(I/ Code (false statements ln 
extra-judi,cia l procee\liDpS) in resp(!ct of a statem lt 
ma(le under this Act, vi'dence given by a person in pro
ceedings w1der this Part and cvidr.w.;e of the existcJ1cc of 
the proceedings arc inadmissible ago.inst that person in a 
court or in any other proceedings. 
1984, c. 21, s. 51. 

Report of findings 

52 ( 1) The Review Committee shall, 

(al on complet;i.on of an investigation in relation to a 
complaint under section 41 , provide the Minister a1\d 
the Director with a l'eµort containing Lhe findi ngs qf 
the. inv"l!stigatiol) ond ;iny recommendations that Lho 
Committee consjders appropriate· and 

lb) at t he same time as or after a report is provided 
pursua.rJ1 to paragraph (a) , rCJJOrt the findings of. th e 
investigation to the- complainant and may if i t t}ii1:iks 
fi t, r port to tbe co.mJ)l!li,na nt any recommendations 
referred to in that paragraph. 

Idem 

(2) On completion of an im·estigalion ii, relation l<> a 
complaint unuer ction 42, th. Review Committee i;hali 
provide the finis ter, the Director, t he deputy head con
cerned and the compl ainant wilh a reportcontainlog an , 
recommentlntio11s tl1a't the Committe considers npJ:l rO
lria e, and those findiogs of the investiga ion that th 

Committee co nsiders it fl t to reporr to tb. · compJainont. 
1984, c. 21, s. 52. 

Reports 

Annual reports 

53 (1) The Review Committee shall, not later than 
September 30 in each fiscal year, submit to the Minister a 
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indispensables pour inslr11ir ct exam in , r ii fond \cs 
pl:iia tl)S, <le la meme fa ~ n l'I d:111. la rneme mesure 
qu\ 111 <: cour superieure d'arcl1ives; 

b) de fai re preter sennent; 

cl de recevoir des elements de prcuve ou des informc1-
ti on:, par de Jar, tio n verbalP ou i:crite sou~ se11n e1TI ou 
pM t nt atl tre moyen q u'il estime indique, i11<lcJ')C1l
dam ment de lem admissibi) ite d .vant lcsilibunaux. 

1984, ch. 21 , art. 50. 

lnadmissibilite de la preuve dans d'autres procedures 

51 Sauf Jes cas ou un personnc e ·l poursuivic pour une 
infr.ictio·n visec i1 l'a1'ticle 13., du ode criminel (fo1,1sses 
declarations dans des pro l:dures e.xtrajudiri:iir ) se 
r, pJ1(lrtaat i1 m1c declara tion faite e11 vc rtu de la presente 
loi , lc.s depositimts faites au cours de procedur s prev:ues 
par la p re · nle partic ou le. fa il de !'existence de ces pro• 
c ' dun:s ne sont pas ad.missibles cont re le d,epo!;aT) t de
va nt le.s tribu.naux ni clan~ a\1 'tllle autre proc dur , 
1984, ch. 21 , Ort. 51. 

Rapport et recommandation 

52 11) Le comite de surveillance: 

a) a l'issue <l'une enql)etc sur tUlC plainte presentee en 
vertu de !'article 41 , c11voie au ministre et au d5recteur 
un rapport contenant scs onclusions et les recom
rnandations qu'il juge ind!quees; 

b) ' n mcmc temps ou plus tar<l. -fait parvenir au pfai
gMnt Jes concl1J.Sions de son et)(l!lcte; s 'il 1 juge .'i pro
pos, i1 peut y joia dre tou t ou pa rtie des recmnm anda
tio\1s m ntionnees a l'al.inc1.1. a). 

Idem 

(2) A l'issue d'une enquete sur u ne p lafole presentee en 
vertu de l'atii cl ' 42, le comite de surv illahce envoie au 
minist re, au direcleur, a l'adminisb·ateur general concer• 
ne et au plaignant t tn rapport des recor;nmandationi. q u'il 
jug i.ndiquees ct dl!s co11clusi ns q 1'il jug a propos de 
communiquer au plaignant. 
1984, ch. 21 , a rl. 52. 

Rapports 

Rapport annuel 

53 (1) Au plus tard le 30 septem bre, le com.ite de sur
veillance presente au ministre son rapport d'activitc pour 
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National En erg)' Board 
)nu:rpre:ation 
Sections 2°3 

(b) letters patent issued under section 5 .1 or 5 .4 of the 
Canada Corporations Act, chapter C-32 of i:he Revised 
Statutes of Canada, 1970, except for the purpose of 
paragraph 11 S(b) of this Act; (Joi speciale) 

toll includes any toll, rate, charge or allowance charged 
or made 

(al fo1· the shipment, transportation, transmission, 
care, handling or delivery of hydrocarbons or of an
other commodity that is transmitted through a 
pipeline, or for storage or demurrage or the like, 

(b) for the provision of a pipeline when the pipeline is 
available and ready to provide for the transmission of 
oil or gas, and 

(c) in respect of the purchase and sale of gas that is 
the property of a company and that is trans~tted by 
the company through its pipeiine, excluding the cost 
to the company of the gas at the point where it enters 
the pipeline; (drolt) 

Tribunal means a pipeline claims tribunal established 
under subsection 48.18(1). ( Tribunal) 
R.$. , 1985, c, N-7, s. 2; R,S,, 1985, c. 28 (3rd Supp.), s. ,!g9; ,S90, c, 7, s, 1; 1994, c. 24 , s. 
34IFI: 1996, c. 10. 5. 237, C. 31, ,. 90; 2004, C, 25, S.'147; 2012. c. 19, ,. 69, c. 31, s. 337; 
2015, C, 21, s. 2. 

Application 

Binding on Her Majesty 

2. 1 This Act is binding on Her Majesty in right of Cana
da or a province. 
1990, C. 7, S, 2, 

PARTI 

National Energy Board 

Establishment of the Board 

Board established 

3 (11 There is hereby established a Board, to be called 
the National Energy Board, consisting of not more than 
nine members to be appointed by the Governor in Coun
cil. 

Tenure of members 

(2) Subject to subsection (3), each member of the Board 
shall be appointed to hold office during good behaviour 
for a period of seven years, but may be removed at any 
time by the Governor in Council on address of the Senate 
and House of Commons. 

CuntnL to August 29, 201(1 
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Offic; r:ar!..,n.;1 de rene.·,;;ie 
~:ir, !;~! ·.!: ~I ~;':::ir,·~;;::1 ,1r. 
Artide-s 2-3 

bie.ns reels et interets fanciers, ainsi qu'aux droits et inte
rets afferents et, dans la province de Quebec, aux im
meubles ainsi qu'aux droits afferents et alLx droits des lo
cataires relativement aux immeubles. Ces droits et 
interets peuvent porter sur la surface ou le sous-sol de 
ces terrains. (lands) 

Tribunal Tribunal d'indemnisation en matiere de pipe
lines constitue en application du paragraphe 48 .18( 1). 
(Tribunal) 

L.R. i19851, ch. N-7, an. 2; L.R. 11965), ch. 28 13" suppl.), art. 299; 1990, ch, 7, art. 1; 
19~4, ch. 24. er-a 34{Fl; 1996, ch. 10, art. 237, ch. 31, an. 90; 2004, ch. 25, art, 147; 2012, 
ch, 19. art. M, ch. 3t art. 337: 2015, ch 21, art , Z 

Champ d' application 

Obligation de Sa Majeste 

2 .1 La presente loi lie Sa Majeste du chef du Canada ou 
d'une pro\ince. 
1990, ch. 7, art. 2_ 

PARTIE I 

Office national de l'energie 

Constitution 

Constitution 

3 (1} Est constitue !'Office national de l'energie, compo
se d'au plus neuf membres nommes par le gouverneur en 
conseil. 

Mandat 

(21 Sous reserve du paragraphe (3), !es membres de l'Of
fice occupent leur poste a titre inamovible pour un man
dat de sept ans, sous reserve de revocation par le gouver
neur en conseil sur adresse du Senat et de la Chambre 
des communes. 
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E~taibl1stn1ent c-1 thi! Hoard 
s~t:tions 3-4 

Reappointment 

(3) A member appointed under subsection (2) is eligible 
to be reappointed to hold office during good behaviour 
for any term of seven years or less. 

Eligibility 

(4) A person is not eligible to be appointed or to continue 
as a member of the Board if that person is not a Canadian 
citizen or permanent resident within the meaning of sub
section 2(1) of the Immigration and Refugee Protection 
Act or is, as owner, shareholder, director, officer, partner 
or otherwise, engaged in the business of producing, sell
ing, buying, transmitting, exporting, importing or other
wise dealing in hydrocarbons or electricity or holds any 
bond, debenture or other security of a corporation en
gaged in any such business. 

Residence and other employment 

(5) Each member, other than a member appointed under 
subsection 4(1), shall, during his term of office, 

(a) reside in, or within a reasonable ·commuting dis
tance of, Calgary, Alberta or at such other place in 
Canada as the Governor in Council may approve; and 

(b) devote the whole of his time to the performance of 
his duties under this Act, and shall not accept or hold 
any office or employment inconsistent with his duties 
and functions under this Act. 

R.S., 1985, c. N-7, s. 3; 1990, c. 7, s. 3; 1991, C. 27, •. 1; 2001, c. 27. s. 262; 2015, c. 21, s. 
3. 

Temporary members 

4 (1) In addition to the number of members that may be 
appointed under subsection 3(1), the Governor in Coun
cil may, notwithstanding subsection 3(2), appoint tempo
rary members of the Board on such terms and conditions 
as the Governor in Council may prescribe and any tem
porary member so appointed shall carry out such duties 
as may be assigned to that member by the Chairperson of 
the Board. 

(2) [Repealed, 2012, c. 19, s. 70) 

Temporary members, other employment 

(3) A member appointed W1der subsection (1) shall not, 
during his term of office, accept or hold any office or em
ployment inconsistent with the member's duties under 
this Act. 
R.S., 19B5, c. N-7, s. 4; 2012. c. 19. ss. 70, 991EJ. 
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Reconduction du mandat 

(3) Le mandat des membres peut etre reconduit pour 
toute periode de sept ans ou mains. 

Conditions de nomination 

(4) Pour etre membre de !'Office, il faut, d'une part, etre 
un citoyen canadien ou un resident permanent au sens 
du paragraphe 2(1) de la Loi sur l'immigration et la pro
tection des refugies, d'autre part, ne pas participer, a titre 
notamment de proprietaire, d'actionnaire, d'administra
teur, de dirigeant ou d'associe, a une entreprise se livrant 
a la production, la vente, l'achat, le transport, !'exporta
tion ou !'importation d'hydrocarbures ou d'electricite, ou 
a d'autres operations concernant ceux-ci, ni etre deten
teur de titres de creance, entre autres, obligations ou de
bentures, d'une personne morale exploitant une entre
prise de cette nature. 

Lieu de residence et incompatibilites 

(5) Les membres, a !'exception de ceux qui sont nommes 
aux termes du paragraphe 4(1), doivent, durant leur 
mandat: 

a) resider a Calgary (Alberta) OU dans un lieu suffi
samment proche de cette ville ou encore dans tout 
autre lieu au Canada agree par le gouvemeur en 
conseil; 

b) se consacrer a l'accomplissement des fonctions 
prevues par la presente Joi, a !'exclusion de tout paste 
ou emploi incompatible avec celles-ci. 

LR. 11985), ch. N-7, art. 3; 1990, ch. 7, ort. J; 1991, ch. 27, art. 1; 2001, ch- 27, arL 262; 
2015, .ch. 21, art. J. 

Membres temporaires 

4 (1) Le gouvemeur en conseil peut nommer des 
membres temporaires de !'Office, aux conditions qu'il 
fixe; ceux-ci remplissent Jes fonctions que leur assigne le 
president. 

(21 [Abroge, 2012, ch. 19, art. 70] 

lncompatibilites 

(3) Les membres temporaires ne peuvent, durant leur 
mandat, occuper un paste ou un emploi incompatible 
avec Jes fonctions que leur confere la presente Joi. 
L.R. {19B5\, ch- N-7, art. 4; 2012, ch. 19, art. 70 el 99\A). 
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[2011] A.C.F. no 872 

2011 FCA 199 

2011 CAF 199 

2011 CarswellNat 2096 

97 W.C.B. (2d) 31 

[2012] 2 F.C.R. 594 

[2012] 2 R.C.F. 594 

420N.R. 91 

333 D.L.R. ( 4th) 506 

271 C.C.C. (3d) 63 

203 A.C.W.S. (3d) 771 
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Docket A-428-10 

Federal Court of Appeal 
Ottawa, Ontario 

Blais C.J., Letourneau and Trudel JJ.A. 

Heard: May 31, 2011. 
Judgment: June 13, 2011. 

(38 paras.) 

Page 2 

Appeal by the Attorney General of Canada from an order for public disclosure. The respondents 
sued the Canadian government in the Ontario Superior Court of Justice for the government's alleged 
complicity in their detention and torture in Syria and Egypt. Prior thereto, the Crown produced 
approximately 40,000 documents for the Iacobucci Inquiry. Privilege was claimed over most of the 
documents. The Crown produced 486 documents in connection with the respondents' action. Most 
were redacted, and more were made available upon further review. The Crown sought an order 
pursuant to s. 38 of the Evidence Act prohibiting or limiting further disclosure. The respondents 
argued that the information in the documents was dated and they had not been charged with any 
offence so there was no risk in disclosure. The Crown argued that certain federal agencies were 
concerned with disclosure of persons of interest, operations, relationships with other countries, 
employee information and other sources of information. In a private order, the judge ordered 
disclosure of relevant information following a balancing exercise of competing public interests. The 
Crown challenged the portion of the decision ordering disclosure of documents it regarded as 
sensitive and containing potentially injurious information. The Crown sought prohibition of 
disclosure, or changes to the disclosure order so as to limit any injury to international relations or 
national defence or national security. At issue was whether the judge erred in failing to apply the 
common law informer privilege rule to Canadian Security Intelligence Service ("CSIS") human 
sources, and whether the judge erred in his treatment of the Third Party Rule by ordering disclosure 
of certain information received from foreign partners. 

HELD: Appeal allowed in part. The judge made no error in not applying the infonner privilege rule 
to CSIS human sources. Extension of informer privilege to CSIS human sources was a matter for 
Parliament. The Canadian Security Intelligence Service Act did not create an absolute prohibition 
against disclosure of information from CSIS human sources as the informer class privilege did. In 
addition, s. 38 of the Evidence Act imposed a balancing system which contemplated disclosure of 
potentially injurious information where the public interest in disclosure outweighed the public 
interest in non-disclosure. The judge below was best positioned to conduct that balancing. However, 
the judge improperly applied the Third Party Rule in ordering disclosure of certain information 
received from foreign partners. The judge either discounted the evidence of injury or gave undue 
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weight to the respondents' claim of prejudice, thereby giving disproportionate weight to the public 
interest in disclosure of the information. The disclosure order was set aside and a confidential order 
was issued implementing changes necessary to prevent and minimize injury to international 
relations, national security and national defence. 

Statutes, Regulations and Rules Cited: 

Canada Evidence Act, R.S.C. 1985, c. C-5, "judge, "participant, "potentially injurious information, 
"proceeding, "prosecutor, "sensitive infonnation, s. 38, s. 38.01 , s. 38.02, s. 38.03, s. 38.031, s. 
38.04, s. 38.05, s. 38.06, s. 38.06(2), s. 38.06(3), s. 38.07, s. 38.08, s. 38.09 

Canadian Security Intelligence Service Act, R.S.C. 1985, c. C-23, s. 18, s. 18(2), s. 19 

Counsel: 

Linda J. Wall and Catherine A. Lawrence, for the Appellant. 

Philip Tunley and Frederick Schumann, for the Respondents. 

Franyois Dadour, appearing as amicus curiae. 

The judgment of the Court was delivered by 

LETOURNEAU J.A.:--

T he issues on appeal 

1 The Attorney General of Canada (appellant) appeals against a decision of a designated judge of 
the Federal Court (judge) rendered in relation to the public disclosure of sensitive and potentially 
injurious information as defined in section 38 of the Canada Evidence Act, R.S.C., 1985, c. C-5 
(Act). 

2 The appellant challenges part of the judge's decision which ordered the disclosure of a number 
of documents. He seeks with respect to some of these documents an order confirming prohibition of 
disclosure pursuant to subsection 38.06(3) of the Act. As for the others, the demand is for changes 
to the disclosure order so as to limit any injury to international relations or national defence or 
national security as authorized by subsection 38.06(2). 
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[Emphasis added] 

18 The informer privilege as a class privilege protects the relationship between the informer and a 
peace officer. It is part of a peace officer's toolbox that the courts judged necessary to enforce 
criminal law. ln the Bisaillon case, previously cited, Beetz J. writes at page 105: 

[Emphasis added] 

The ru le give; a peace officer the power to prom ise his infrirmers' . 'Crccy 
expressly or by implication, with a guarantee sanctioned by the law that Lhis 
promise will be kept even in court, and to receive in exchange for this promise 
information without which it would be extremely difficult for him to carry out his 
duties and ensure that the criminal law is obeyed. 

The common law did not give. a peace omcer this right simplv because it w911ld 
be useful to him. hut beca 11se it concluded cmpiric:1Jlv that the ri ght was 
necessary. 

This power of giving an assurance of secrecy is part of th nu1ge of mean. with 
wh ich a l?eace o ffi cer is eq uipped hv the crimiT1al Jawi such as the power of 
making an arrest without a warrant and the power of search and seizure under ss. 
450 and 443 et seq. of the Criminal Code ; it partakes of the nature of thc:sc 
meth ids and. like them. it is closely associahl wil'h the status or a peace fli ccr. 

19 In the National Post case, Binnie J. reviewed some of the difficulties associated with the 
granting of a ciass privilege to journalists : the immense variety and degrees of professionalism (or 
lack ofit) of persons who gathe.r and publish news said to be based on secret sources, the extent of 
the respective rights and immunities of the journalist and the source to whom confidentiality has 
been promised, the absence of workable criteria for the creation or loss of the claimed immunity: 
National Post, ibidem, at paragraphs 43 to 45. 

20 All these considerations raised by Binnie J. apply in the present instance to the application of 
the informer privilege to CSIS human sources. CSIS employees are not peace officers and belong 
within the service to different categories of employees. Who will, or perhaps it is better asked, who 
should have the authority to grant immunity? To whom should it be granted? Anyone who seeks it? 
In other words, who should be part of the class? 

21 Another difficulty stems from the conditions under which the immunity should be granted. 
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Case Name: 

Canada (Attorney General) v. Canada (Information 
Commissioner) 

Between 
The Attorney General of Canada and Bruce Hartley~ applicants, 

and 
The Information Commissioner of Canada, respondent 

And between 
The Attorney General of Canada and Jean Pelletier, applicants, 

:and 
The Information Commissioner of Canada, respondent 

And between 
The Attorney General of Canada, Meribeth Morris, Randy Mylyk 

and Emechete Onuoha, applicants, and 
The Information Commissioner of Canada and David Pugliese, 

. respondents 
And between 

The Attorney General of Canada and Jean Pelletier, applicants, 
and 

The Information Commissioner of Canada, respondent 
And between 

The Attorney General of Canada and Randy Mylyk, applicants, 
and 

The Information Commissioner of Canada, respondent 
And between 

The Attorney General of Canada and the Honourable Art C. 
Eggleton, applicants, and 

The Information Commissioner of Canada, respondent 
· And between 

The Attorney General of Canada and Emecbete Onuoba, 
applicants, and 

The Information Commissioner of Canada, respondent 
And between 

The Attorney General of Canada and Meribeth Morris, 
applicants, and 

The Information Commissioner of Canada, respondent 
And between 
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The Attorney General of Canada and Sue Ronald, applicants, and 
The Information Commissioner of Canada, respondent 

And between 
The Attorney General of Canada and Mel Cappe, applicants, and 

The Information Commissioner of Canada, respondent 
And beh\"een 

The Attorney General of Canada, the Honourable Art C. 
Eggleton, George Young and Judith Mooney, applicants, and 

The Information Commissioner of Canada, respondent 
And between 

The Attorney General of Canada and Bruce Hartley, applicants, 
an:d 

The Information Commissioner of Canada, respondent 
And between 

The Attorney General of Canada and Jean Pelletier, applicants, 
and 

The Information Commissioner of Canada, respondent 
And between 

The Attorney General of Canada and Randy Mylyk, applicants, 
and 

The Information Commissioner of Canada, respondent 
And between 

The Attorney General of Canada and Meribeth Morris, 
applicants, and 

The Information Commissioner of Canada, respondent 
And between 

The Attorney General of Canada and Emechete Onuoha, 
applicants, and 

The Information Commissioner of Canada, respondent 
And between 

The Attorney General of Canada and Sue Ronald, applicants, and 
The Information Commissioner of Canada, respondent 

And between 
The Attorney General of Canada and Mel Cappe, applicants, and 

The Information Commissioner of Canada, respondent 
And between 

The Attorney General of Canada and the Honourable Art C. 
Eggleton, applicants, and 

The Information Commissioner of Canada, respondent 
And between 

The Attorney General of Canada and the Honourable Art C. 

3 of 10 

Page 2 

AGC0616 



Eggleton, applicants, and 
The Information Commissioner of Canada, respondent 

And between 
The Attorney General of Canada and the Honourable Art C. 

Eggleton, applicants, and 
The Information Commissioner of Canada, respondent 

And between 
The Attorney General of Canada and Jean Pelletier, applicants, 

and 
The Information Commissioner of Canada, respondent 

And between 
The Attorney General of Canada and the Honourable Art C. 

Eggleton, applicants, and 
The Information Commissioner of Canada, respondent 

And between 
The Attorney General of Canada and Mel Cappe, applicants, and 

The Information Commissioner of Canada, respondent 

[2004] F.C.J. No. 524 

[2004] A.C.F. iio 524 

2004FC 431 

2004 CF 431 

[2004] 4 F.C.R. 181 

[2004] 4 R.C.F. 181 [condense*] 

255 F.T.R. 56 

15 Admin. L.R. (4th) 58 

32 C.P.R. (4th) 464 

117 C.R.R. (2d) 85 

132 A.C.W.S. (3d) 822 

Dockets T-582-01, T-606-01, T-1640-00, T-1641-00, 

T-792-01, T-877-01, T-878-01, T-883-01, T-892-01 , 
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T-1047-01, T-1254-01, T-1909-01, T-684-01, T-763-01, 

T-880-01, T-895-01, T-896-01, T-1049-01, T-1255-01, 

T-1448-01, T-1910-01, T-2070-01, T-801-01, T-891-01, 

T-1083-01 

Federal Court 
Ottawa, Ontario 

Dawson J. 

Heard: September 15 - 25, 2003. 
Judgment: March 25, 2004. 

(367 paras.) 

Page 4 

* Editor's note: The judgment as reported in the Federal Court Reports is abridged. The full text of 
the decision as released by the Court is available below. 

Government law -- Freedom of information -- Bars -- Confidential information -- Documents 
subject to inspection -- Legislation -- Federal -- Statut01y interpretation -- Statutes -- Construction 
-- By context -- Ordinary meaning -- Constitutiom;ll lqw -- Canadian Charter of Rights and 
Freedoms -- Fundamental reporlds -- Freedom of expression -- Reasonable limits -- Oakes test -
Administrative law -- The hearing -- Procedure. 

Applications for judicial review of the Information Commissioner's right to conduct investigations 
under the Access to Information Act. A number of parties made requests to the Privy Council 
Office, the Department ofNational Defence and the Department of Transport for disclosure of 
government records. At issue was the jurisdiction of the Commissioner to put certain questions to 
individuals summoned by subpoena to give evidence before the Commissioner; the jurisdiction of 
the Commissioner to copy documents he had obtained pursuant to the issuance of a subpoena duces 
tecum; the scope of the Commissioner's power to review documents that were the subject of a claim 
for solicitor-client privilege; the jurisdiction of the Commissioner to make confidentiality orders 
prohibiting persons who bad given evidence before the Commissioner from revealing any 
information disclosed during his or her testimony; and whether records under the control of the 
Prime Minister's Office and the office of the Minister of Defence were records 11lll1der the control 
of'' the Pri"--Y Council Office or the Deparhnent of National Defence. 

HELD: Applications allowed in part. The confidentiality orders were set aside but were to remain in 
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effect for 30 days to protect the ongoing status of the Commissioner's investigation. The issue of the 
propriety of the disputed questions was moot, and this was not a proper case for the court to 
exercise its discretion to decide a moot issue. The Act by implication authorized the Commissioner 
to make copies of documents provided to him pursuant to his power to subpoena documents. The 
Act authorized the Commissioner's delegate to require production of a specific legal memorandum, 
notwithstanding the claimthat it was the subject of solicitor-client privilege. It was not necessary 
for the Commissioner's delegate to conclude that the memorandum was absolutely required for the 
investigation before requiring its production. The Act authorized the Commissioner's delegate to 
impose confidentiality orders upon witnesses who appeared before him to give evidence. However, 
the confidentiality orders in question breac~ed the right of the individual applicants to freedom of 
expression, and the orders were over-broad and were not a reasonable limit prescribed by law so as 
to be valid pursuant to s. 1 of the Charter. It was premature to adjudicate upon the request for a 
declaration that records under the control of the Prime Minister's Office or the office of a Minister 
were not under the control of a government institution and were not subject to the Act. This issue 
was to be determined by the court after the Commissioner had been allowed to complete his 
investigation and report. 

Statutes, Regulations and Rules Cited: 

Access to Information Act, R.S.C. 1985, c. A-1, ss. 2(1), 2, 4(1), 7, 8, 9, 10(3), 11, 13, 21, 26, 30, 
32, 34, 35, 36, 37, 38,39, 41, 42, 46, 61, 62, 63, 64, 65, 68, 69, 72, 75, 77. 

Canada Evidence Act, R.S.C. 1985, c. C-5, s. 38.13. 

Canadian Charter of Rights and Freedoms, 1982, ss. 1, 2(b). 

Federal Courts Act, R.S.C. 1985, c F-7, s. 18.1. 

Privacy Act, R.S.C. 1985, c. P-21, s. 8. 

Counsel: 

David Scott, Peter Doody, Lawrence Elliot and Mapdy Moore, for the applicants. 
Raynold Langlois, Daniel Brunet, Patricia Boyd, Rima Kayssi and Marlys Edwardh, for the 
respondent, Information Commissioner. 
Scott Little, for the respondent, David Pugliese (T~1641~00). 

REASONS FOR ORDER 

1 DAWSON J.:-- These 25 applications for judicial review raise significant issues relating to the 

6 of 10 AGC0616 



Page 44 

Pelletier has, however, challenged the validity of the order in one of the applications which is part 
of Group B. 

(ii) The Issues to be Determined 

141 Counsel agree that the following issues are raised in the Group B applications: 

(i) Does the Coinmissioner's delegate have jurisdiction under the Act to issue 
the confidentiality orders? 

(ii) If so, do the confidentiality orders breach the right to freedom of 
expression guaranteed to each individual applicant by subsection 2(b) of 
the Charter? 

(iii) If so, were the confidentiality ord.ers a reasonable limit prescribed by law 
which were reasonably necessary in a free and democratic society so as to 
be valid pursuantto the<provisions of section 1 of the Charter? 

The Commissioner consents to being named respondent in these applications and the order will so 
provide. 

(iii) Anaylsis 

142 The Commissioner argues that the confidentiality orders were "a limited procedural tool" 
used in order to "bring home to a witness" the obligations imposed upon the witness under section 
35 of the Act. I Lherefore begin the analysis by considering whether there is, in ariy event, an 
obligation on witnesses before the Commissioner or his delegate to maintain the confidentiality of 
the proceeding. 

(a) The nature and extent of any statutory obligation of confidentiality upon a 
witness before the Commissioner. 

143 The Commissioner relies upon the statutory requirement in subsection 3 5(1) of the Act to the 
effect that every investigation conducted by the Commissioner "shall be conducted in private" (in 
French, "sont secretes") in order to argue that witnesses and their counsel are obliged to maintain 
the confidentiality of the proceedings. The Commissioner argues that this interpretation of "in 
private" furthers two important statutory objectives. First, this interpretation is said to operate to 
ensure the confidentiality of govemmentinformation. This objective is best achieved, it is said, by 
interpreting the phrase "in private'' to require both the exclusion of the public and the imposition of 
a duty to hold forever confidential information obtained by a witness or his or her counsel during an 
investigation. Second, this interpretation is said to enhance the truth finding function of the 
Commissioner's investigations. This is so, it is submitted, because this confidentiality obligation 
will operate to ensure that a witness' testimony is not tainted by knowledge of the evidence given by 
another witness. The confidentiality obligation is also said to promote candour by ensuring that a 
witness can testify without fear ofreprisal. The Commissioner notes that in Rubin v. Canada (Privy 
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Council Clerk), [1994] 2 F.C. 707; afl'd [1996] 1 S.C.R. 6 the Federal Court of Appeal recognized 
the importance of confidentiality to the investigative process under the Act by holding that 
representations made with respect to an access request must be kept confidential on a permanent 
basis. 

144 Reliance is also placed by the Commissioner upon the decision ofmy colleague Madam 
Justice Simpson in Ruby v. Canada (Solicitor General), [1996] 3 F.C. 134; affirmed [2000] 3 F.C. 
589 (C.A.); reversed in part (2002] 4 S.C.R. 3. At paragraph 43 of her reasons Madam Justice 
Simpson noted that in the context before her "an in camera proceeding is one in which those present 
are forever precluded from discussing the proceedings with anyone who is not in the courtroom". 

145 Couosel advise that this is the first occasion on which the Court has been required to consider 
what, if any, obligations are imposed upon a witness before the Commissioner in view of the 
requirement that the Commissioner's investigation be "conducted in private". To construe what is 
intended by that phrase it is necessary to consider the grammatical and ordinary sense of the words 
used and the scheme and object of the Act, all as described by the Supreme Court in Chieu, supra. 

146 As to the sense of the words used, in a different context the requirement under the Fatality 
Inquiries Act, KS.A. 1980, c. F.6 that proceedings related to certain medical evidence "shall be in 
private" has been held to require that the evidence be received "in camera". See: Re Edmonton 
Journal and Attorney General Alberta (1983), 5 D.L.R. (4th) 240 (Alta. Q.B.); affirmed (1984) 13 
D.L.R. (4th) 479 (Alta. C.A.); leave to appeal refused. The motions judge there held that the phrases 
"in private" and "in camera'' were to the same effect. 

147 As to the extent of any obligation of secrecy imposed on a participant in an in camera 
hearing, in C.B. v. The Queen, (1981] 2 S.C.R. 480 the Supreme Court of Canada was required to 
consider what Parliament intended when it enacted in the Juvenile Delinquents Act, R.S.C. 1970, c. 
J-3 the requirement that "the trial of children shall take place without publicity". The Supreme Court 
concluded on a contextual reading of the legislation that the expression "without publicity" meant 
"in camera" . The Court went on to note, at page 492 of its reasons, that notwithstanding the in 
camera nature of the proceeding, members of the media were free to solicit information from 
witnesses and investigators and that "any and all other sources of information concerning the events 
and circumstances surrounding the delinquency may be considered and reported by [the media], 
providing that the names or an indication of the identity of the child or its parents are not 
published". It follows that in that context, the Supreme Court was of the view that there was no 
obligation on a witness or participant in an in camera proceeding to keep private their testimony or 
what transpired at the hearing. 

148 These cases make clear that what is intended in any particular case by the phrase "in private" 
or "in camera" depends upon the context in which the phrase is used. 

149 In this regard, what I take from the scheme and object of the Act is that the Commissioner is 
to have access to records under the control of a government institution. In exchange for a relatively 
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unrestricted right of access, strict confidentiality requirements are imposed upon the Commissioner. 
Thus, the Commissioner may not disclose what he learns, except in limited circumstances, and the 
Commissioner is not a competent or compellable witness with respect to what he learns in the 
performance of his duties ( expect with respect to matters such as prosecutions for offences under 
the Act or perjury in respect to statements made under the Act). The Act does not expressly impose 
confidentiality requirements upon persons other than the Commissioner and his staff, presumably 
because those in government with access to confidential information are subject to an already 
existing government regime for the keeping of its confidences ( for example, the oath of office 
required under the Public Service En1ployment Act, R.S.C. 1985, c. P-33, fiduciary or contractual 
obligations and legislation such as the Security oflnformation Act, R.S.C. 1985, c. 0-5). 

150 Put another way, the confidentiality regime required by the Act is a regime that will ensure 
that information communicated to the Commissioner remains protected to the same extent as if not 
disclosed to the Commissioner. It is consistent with that scheme that the confidentiality 
requirements are requirements imposed only upon the Commissioner. 

151 I believe that Parliament manifested this intention in section 62 of the Act where it wrote 
"[S]ubject to this Act, the Information Commissioner and every person acting on behalf or under the 
direction of the Commissioner Shall not disclose any infonnation that comes to their knowledge in 
the performance of their duties and functions under this Act". [ underlining added] The 
confidentiality obligation is only directed to the Commissioner and his delegates. Parliament could 
have expressly enacted a confidentiality provision which applied to witnesses, but did not. 

152 I find some support for this interpretation in the decision of the Supreme Court of Canada in 
Lavigne v. Canada (Office of the Conunissioner of Official Languages), supra. In that case, the 
Commissioner of Official Languages conducted an investigation into a complaint made by Mr. 
Lavigne that his rights under the Official Languages Act had been violated. In the course of his 
investigation the Commissioner of Official Languages interviewed a number of witnesses. Mr. 
Lavigne then sought release of those witnesses' statements through an application he made under 
the Privacy Act. Where the person interviewed consented to the release of his or her statement, that 
statement was released to Mr. Lavigne. However, in the absence of such consent the Commissioner 
of Official Languages refused to release statements to Mr. Lavigne. I find the case to be of some 
assistance because the statutory provisions governing the Commissioner of Official Languages are 
substantially identical to those governing the Commissioner. Particularly, the legislation requires 
that every investigation "shall be conducted in private" and the legislation contains the same 
confidentiality provisions as are found in sections 62; 63 and 65 of the Act. In the reasons of the 
Supreme Court of Canada there is no suggestion that the statutory requirement to proceed "in 
private" prevented witnesses from consenting to the disclosure of their statements or otherwise 
imposed confidentiality obligations upon anyone other than the Commissioner of Official 
Languages. It was the absence of such a confidentiality requirement that allowed the persons 
interviewed to consent to the release of their interview statement. 
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153 Two further considerations, in my view, favour this conclusion. 

154 The first consideration is that as noted above and evidenced by cases such as C.B., supra and 
Ruby, supra, the requirement to proceed "in private" or "in camera" may place varying obligations 
upon witnesses. For reasons which are set out below in the context of the analysis of the Charter 
issue, I conclude that any blanket regime which precludes a person from communicating for all time 
any information touching upon their testimony and appearance before the Commissioner would 
infringe that person's right to free expression guaranteed by subsection 2(b) of the Charter in a 
fashion that could not be justified under section 1. In Slaight Communications Inc. v. Davidson, 
[1989] 1 S.C.R. 1038 at page 1078, Mr. Justice Lamer, as be then was, explained that legislation 
that is open to more than one interpretation should not be interpreted so as to make it inconsistent 
with the Charter2. Interpreting the provision that proceedings be "in private" not to prohibit 
participants on a blanket basis forever from discussing their evidence and participation avoids 
interpreting the provision in a fashion which is inconsistent with the Charter. 

155 The second consideration that favours interpreting the confidentiality requirements of the Act 
to bind the Commissioner is the Commissioner's delegate's treatment of the confidentiality 
obligations of the witnesses before him. In this regard, the Commissioner and his delegate have 
significant familiarity and expertise with the Act and with its application to the conduct of 
investigations. Therefore, I consider that their actions as they reflect their interpretation of the Act, 
while not determinative, are entitled to some weight and can assist in interpreting the Act where 
there is doubt about the meaning of a particular provision. See: Nowegijick v. R., [1983) 1 S.C.R. 
29 at page 37. 

156 I find the following evidence of the Commissioner's delegate's treatment of any 
confidentiality obligation to be relevant. 

157 First, the confidentiality orders here at issue expressly provide that they can be terminated by 
order of the Commissioner. Indeed, the Commissioner's delegate consistently took the position that 
he has jurisdiction to modify or to release a witness in part from the obligation of confidentiality. 
For example, on April 23, 2001 the Commissioner's delegate wrote: 

Taking into account the unique relationship of loyalty and trust which must exist 
between a Prime Minister and bis senior political adviser, I consider it 
appropriate to exercise my discretion in favour of permitting the witness to 
communicate information deriving from the confidential proceeding to the Prime 
Minister. However, no evidence was presented to support the request that the 
Prime Minister be given the authority to communicate confidential information 
to any or all members of his Cabinet. Given the nature of the proceeding and the 
requirements of s. 35, I consider that granting the request would not be consistent 
with my obligation to protect the confidentiality and the integrity of this 
investigation. 
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[Editor's note: Amended reasons were released by the Court on January 21 , 2013 The ch•nges we.re not indicated. This document contains the 
amended text.] 

REASONS FOR ORDER AND ORDER 

NOEL J.:--

Introduction 

1 This is an application for judicial review of a decision by the Security Intelligence Review 
Committee ("SIRC" or "Committee"), dated September 8, 2010, under the signature of the member, 
the Honourable Denis Losier ("the member"). SIRC determined that when it is investigating a 
complaint against the activities of the Canadian Security Intelligence Service ("CSIS" or "Service"), 
including the complaint made by Mr. Hani Al Telbani ("Mr. Telbani"), it has jurisdiction to hear 
arguments and decide questions oflaw related to the Charter of Rights and Freedoms ("the 
Charter"). The Committee was granted intervener status to discuss jurisdiction. The respondent did 
not submit a written memorandum. He concurs with the Committee's arguments and decision. 

2 For the purposes of gaining a better understanding of these reasons, an outline of the process 
that was followed to respond to this application is included below: 
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* 13 complaints referred by the Canadian Human Rights Commission. 

88 In addition, we learn from the annual reports that SIRC receives over 30 new complaints per 
year that require investigating Ontervener's Record, Volume I, Tabs 2C and D at pp. 51 and 64). No 
breakdown of the types of complaints was given, but in light of the annual reports submitted, it can 
be safely assumed that the vast majority of these relate to CSIS activities under section 41 of the 
Act. The O'Connor Report reveals that SIRC devotes 20% of its resources to investigations, of 
which 5% are devoted to work conducted at hearings (Intervener's Record, Volume I, Tab 2G at p. 
222). 

89 Turning now to a specific review of the investigative process set out in section 41 oftbe 
CS ISA, the Intervener's Record provides a glimpse of the kinds of complaints made with regard to 
CSIS activities that the Committee bas had to deal with in the past: alleged intimidation, claims of 
human rights violations and mistreatment, allegations that CSIS used evidence obtained through 
torture, allegations of discriminatory practices, harassment and interference by CSIS in the 
employment selection process, among others. A review of the summaries of these complaints 
reveals that SIRC, in order to carry out its functions, made use of, among other things and in a non 
!imitative way, the Charter, the Canadian Human Rights Act, the CSISA; its regulations and internal 
policies, including directions from the Minister, the Privacy Act, the Criminal Code and certain 
conventions on the use of torture (Intervener's Record, Volume I, Tabs 2B, 2C and 2D). Given this 
review, it is more than likely that the Attorney General bad already been provided with a number of 
opportunities to raise the issue in this matter, namely, whether the Committee can decide questions 
of law, including Charter issues, but thathe simply chose not to do so until very recently. 

90 Investigations pursuant to section 41 of the CSISA may be conducted on behalf of "any 
person II with respect to complaints about II any act or thing done by the Service." Prior to fully 
exercising its jurisdiction to investigate complaints, SIRC must first determine whether the Director 
of CSIS responded to the complaint within a reasonable period of time or whether the complainant 
was satisfied with the response given (paragraph 4l(l)(a)}. 

91 The Committee must then determine whether the complaint is trivial, frivolous, vexatious or 
made in bad faith. This stage is crucial for the complainant, as it directly affects his or her interest in 
seeing that the complaint is ultimately dealt with (Mikail, supra, at paragraphs 32, 37 and 47). To 
that end, SIRC must be able to rely on the law applicable to such matters. It cannot go against the 
interest of the complainant without doing so on the basis oflegal considerations. A simple finding 
of fact would not suffice, unless it included a solid legal basis (paragraph 41(1)(b)). Furthermore, 
the Committee must satisfy itself that the complaint does not raise factual issues relating to a labour 
relations problem (subsection 41(2)) . To this end; SIRC must take into consideration not only its 
enabling statute, but also the Public Service Labour Relations Act, SC 2003, c 22. 

92 In light of the foregoing, it seems to me that the investigative function of section 41 of the 
CSISA includes not only a duty to decide questions of fact (in English, SIRC is called upon to 
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submit a report containing "the findings of the investigation" ("des conclusions" in French) 
(paragraph 52(l)(a))), but also to do so by taking into account the applicable law according to the 
particular circumstances of the complaint under review. Frankly, it is difficult to see how SIRC 
would be able to fulfil its mandate without taking existing laws into account. Failing to apply the 
country's legal values would be tantamount to abdicating its legislative mandate. 

93 The same is true when particular attention is given to SIRC's investigative role. The interests 
of the persons concerned, their rights, and the legislative framework of the complaints process all 
require the applicable law to be taken into account. Failure to recognize that the legislative mandate 
carries with it an implied power to decide questions of law would effectively consign SIRC's 
investigative role to obsolescence. After all, ifno questions oflaw can be decided, what purpose 
would the complaints process serve? It would make no sense if SIRC \Vas reduced to making 
findings of fact without being able to measure those findings against a legal backdrop. 

94 When: Parliament enacted the CSISA, it sought to establish a system of controls that would 
ensure that CSJS; in exercising its exceptional powers, would do so legally and within the limits of 
what our laws allow. Ifwe were to make the finding the Attorney General would like us to make, 
that SIRC cannot decide questions oflaw when it is conducting an investigation and making 
findings and recommendations, this would go against Parliament's intention. SIR.C's legislative 
mandate requires that it be able to decide questions of fact and law when conducting investigations. 

95 The Attorney Oeneral compares SIRC's investigative role to that of a Royal Commission of 
Inquiry. As an example, he cites the report of the Internal Inquiry into the Actions of Canadian 
Officials in Relation to Abdullah Almaki, Ahmad Abou-Elmaati and Muayyed Nureddin 
("Iacobucci Commission") in which Justice Iacobucci opined that for the purposes of his inquiry, he 
could not make determinations on Charter issues (Applicant's Record, Volume II, Appendix B, Tab 
13, Iacobucci Commission Report at para 29): 

First. I must repea t that l'he mandate o ftbi s Inquiry is lirnited by jts nature. ft 
docs no1 lie wi1hin mv mandate to draw conalusions about civi l, criminal or 

£Qitstitu liona l responsib il irv. The standards that I intend to apply are not legal 
standards; despite the very able submissions concerning these standards offered 
by many Inquiry participants, I do not intend to make fmdings about whether 
torts, or crimes, or breaches of the Canadian Charter of Rights and Freedoms or 
other constitutional and international norms might have occurred. Nonetheless, 
the basic principles that emerge from legal sources including Canadian law, the 
Charter and various international instruments are helpful in informing my 
determinations as to whether Canadian officials acted properly in the 
circumstances. [Emphasis added.] 

96 In a manner that could not be clearer, Justice Iacobucci stated that the mandate of his inquiry 
was limited and that the mandate given by the Governor General in Council did not allow him to 
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nnrn;ce. sary exe.rcisc of powers. (Emphasis added.] 

103 I once again note how important it is for the government and the CSISA to render CSIS 
accountable and to maintain trust between CSIS, Parliament and the public. I also note the role that 
the government has set out for SIRC and the mandate it is called upon to carry out. Moreover, in its 
response, the government recognized that CSIS activities are governed by a legislative framework 
and are to be carried out in accordanc.e with the rule oflaw, including the Charter. 

104 The government emphasized in its response that the Service's activities must be conducted in 
accordance with the rule oflaw, including the Charter. This does not appear to me to mean that 
SIRC must not, in the perfomrnnce of its duties and functions, apply the Charter and the laws of 
Canada, quite the opposite. Furthermore, when discussing SIRC's investigative role in its response, 
the government refers to SIRC as acting in the same manner as a tribunal would (Applicant's 
Record, Volume II, Tab 21, Govermnent's Response to the Report of the House of Commons' 
Special Committee at p 75). 

105 To conclude this section, I note that CSIS's activities are the subject of both section 40 and 
section 41 of the CSISA, in which the complaint made must be directed at the activities of the 
Service. Having defined SIRC's statutory mandate (namely, to ensure that CSIS conducts its 
activities in accordance with the law, including the Charter, the CSISA and its regulations, all of 
which is intended to achieve uniformity and consistency in the interpretation oftbe Act), I believe 
the legislative requirements with respect to the reviewing functions described at paragraphs 3 8( 1 )(a) 
and 38(1)(6) and section 40 are the same for the investigative functions described at sections 38, 41, 
42 et seq. To fulfill its mandate, SIRC must ensure that the activities that are being reviewed or 
investigated comply with the law. If they do not, it is SIRC's duty to report this, otherwise, it would 
not be fulfilling its statutory mandate. Given the nature of SIR C's mandate, it therefore has an 
implied power to decide questions oflaw, including Charter issues. 

(2) SIRC's interaction with other elements of the administrative system is 
another indication of its implied jurisdiction to detennine questions of law. 

106 Having identified SIRC's statutory rnandate, Martin, supra, then proposes that we examine 
SIRC's interaction with other elements of the administrative system. We will begin with a general 
overview before paying special attention to SIRC's investigative function and its interaction with 
other statutory elements. 

107 A close reading of the CSISA provides an iUustration of SIRC's position with respect to 
national security and its elements. SIRC is a crucial element of the legislative framework. It is, 
through its reviewing and investigative functions, the external review body that ensures that CSIS 
operates in accordance with the law, and with the CSISA and its regulations. Consequently, it 
renders CSIS accountable, and thus ensures Parliamentary and public confidence in CSIS. Upon 
completing a review, SIRC submits a report to the Minister, the Director ofCSIS, to the persons 
concerned (in investigation report cases), and in certain cases to the CHRC and the Minister of 
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is no appeals process provided to correct errors in law does not diminish the importance of SJRC's 
interaction with the persons concerned, the Director of CSIS and the Minister. Investigation reports, 
including the findings of fact and recommendations contained therein, are of undeniable importance 
to all of these parties. 

119 Therefore, I find that SIRC's interaction with other elements of the administrative system 
supports the theory that Parliament granted SIRC an implied jurisdiction to determine questions of 
law, including those based on Charter issues. 

(3) SIRC is adjudicative in nature 

120 In Martin, supra, the Court considered the adjudicative nature of the Nova Scotia Workers' 
Compensation Appeals Tribunal and made the following findings (Martin, si1pra, at para 53): 

... the Appeals Tribunal is fully adjudicative in nature. 1t is independent of the 
Board and is placed under the supervision of the Minister of Justice, whereas the 
Board is supervised by the Minister of Labour. I he Appeal Tribunal cscab lishe 
its own ru les of procedure (s. 240(1)), can consider all re levant evidence (s. 
246(1)) and records anv oral evidence for future reference [page542] (s. 253(1)). 
Its members have the powers, pri vi leges and in1111unilies of a commiss ion r 
uppo iut.ed under the Public fnm1i ries Aat, R.S.N.S. 1989, c. 372 (s. 178(1)), 
including the power LO swnmon witnesses, compel tes t.imonv. require production 

of documcnrn. and p11nish persons g-un1v of c¢nrempt; they also have certain 
powers of entry (s. 180). Although the Appeals Tribunal is normally required to 
render its decision within 60 days of the bearing, or if there is no hearing, on the 
day on which all summons have been received (s. 246(3)), it mav "at anv Lime. 
ex lend any time limlt prcscribecLbv this Part or: the regulations where, in the 
opinion <>f th Appeal Tribunal, an injustice would otherwise result" (s. 240(2)). 
This extension power allows it to give proper consideration to the more intricate 
issues raised by a Charter appeal, as was done in this case. While only the Chief 
Appeal Commissioner is required to be a practising lawyer (s. 238(5)), in reality 
all appeal commissioners have been admitted to the bar. Moreover, this Comt has 
recognized that non-lawyers sitting on specialized tribunals can make impo Lani 
contribHt ions to Charrer adjudi at.ion: Cuddy Chicks, supra, at pp. 16-17. In my 
view, 1hcre is no reason to do11b1 that the Appeals Trib~nal ii; an adjudica tive 
bodv 1u1Jy capable of decidin g Charter i sues, as demonstrated by its competent 
reasons on the s. 15(1) issue in the case at bar. [Emphasis added.] 

121 The Federal Court of Appeal also considered the same factor from Martin in CovarTubias v 
Canada (Minister of Citizenship and Immigration), 2006 FCA 365, [2006] FCJ 1682 (Covarrubias). 
It had to determine whether a Pre-Removal Risk Assessment (PRRA) officer had an implied 
jurisdiction to decide questions oflaw, including, in particular, an implied jurisdiction to declar~ 
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130 I would also note that the Supreme Court, at paragraph 17 in Cuddy Chicks, above, appears 
to support the theory that the fact that recommendations made by SIRC are not binding is not 
determinative. After all, the Supreme Court stated that a labour relations board treating an 
impugned statutory provision as invalid is not tantamount to a formal declaration of invalidity, does 
not constitute a binding legal precedent and is limited in its applicability to the matter in which it 
arises. Nonetheless, it has jurisdiction to decide questions of law that involve the Charter. 

131 I now turn to the Attorney General's argument that the fact that SIRC can exclude either 
party from a hearing or that it can disclose only part of a report to the complainant on national 
security grounds is incompatible with the basic rules of a judicial process. Whether under the 
Canada Evidence Act .at subsection 38.11(2), the Immigration and Refugee Protection Act at 
paragraph 83(l)(c) or the Access to Information Act; RSC 1985, c A-1 at subsection 47(1), it is 
possible, on national security grounds, to hold hearings in which only one of the parties is present. 
Moreover, the person concerned is not automatically entitled to be provided with the reasons of a 
judgment in their entirety; again on national security grounds. 

132 Parliament allows the Court to act in this way in order to protect national security. It is 
therefore inaccurate to claim that the way SIRC operates is incompatible with the basic rules of a 
judicial process. For both SIRC and a court of law, the process to be followed when national 
security is at stake is to ensure that principles of fundamental justice are respected according to the 
circumstances of the case, while ensuring that confidential information is not disclosed. 
Consequently, one of the parties may be excluded from a hearing and the party concerned may 
receive a report of judgment from which confidential information has been redacted. 

133 In conclusion, my review of SIRC's investigative att1ibutes has led me to find that they are 
considerable and are not dissimilar to those of a court oflaw. I see in them significant features that 
point to similarities between SIRC and an adjudicative body. Accordingly, the factor used in 
Martin, supra, weighs in favour of recognizing that SIRC bas an implied jurisdiction to decide 
questions of law in exercising its duty of investigating complaints abot1t CSIS activities. As the 
Supreme Court teaches us in Martin, this factor, while not in itself determinative, is important to 
keep in mind when considering implied jurisdiction. 

(4) Some practical considerations to discuss 

134 The Supreme Court stated that this factor is also not determinative and that it can never 
supplant the intention of the legislature (see Martin, supra, at para 56). 

135 As has been demonstrated in this analysis, SIRC's mandate requires that it be able to decide 
questions of law in order to carry out its mandate in a satisfactory manner. Second, SIR C's 
interaction with other elements of the national security system in general and its investigative 
function are also indicative of the need for it to have the authority to decide questions oflaw in 
order to fully accomplish its statutory duties. Third, the particular features of SIRC's investigative 
function make it an adjudicative body having the power to make recommendations. The ensuing 
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having in evidence SIRC's report, if admissible, could better determine the remedies to be granted 
following a determination that there was an infringement of Charter rights? It seems to me that, 
taking into account the entire issue created by protecting national security, for the complainant as 
well as CSJS, it would be a more appropriate solution and that the parties' interests would be better 
served. 

146 These practical considerations are not detemiinative in and of themselves, but they help to 
better understand the situation. However, as mentioned in Conway, supra, at paragraph 79, duplicity 
of proceedings is to be avoided as much as possible. In this case, duplicity is inevitable given the 
constraints imposed by national security, but a single proceeding instituted in a court oflaw would 
not give the complainant ample opportunity to submit all of the evidence needed for a judgment. In 
addition, the proceeding would also include, for reasons of national security, recourse to a 
procedure under section 38 of the Canada Evidence Act. In contrast, SIRC holds, protects and 
controls in a certain manner national security-related information. Only SIRC, in the course of its 
investigations·, can have all the evidence necessary to decide questions of fact and of law including 
those related to the Charter. Having taken into account all of these practical considerations and 
although there is no miracle solution, I conclude that the advantages of SIRC's investigation 
procedure favour such a system and, consequently, favour an implied jurisdiction to decide 
questions of law. 

147 Having reviewed all of the factors in Martin, supra, I find that SIRC, in the course of its 
investigations, has the implied jurisdiction to decide questions of law including those related to the 
Charter. 

B. Parliament did not exclude the Charter from SJRC's jurisdiction 

148 The Charter has been in force since April 17, 1982, while the CSISA came into effect just 
over two years later, namely, on July 16, 1984. It does not appear anywhere in the legislation that 
Parliament intended to exclude the application of the Charter from the functions of SIRC, including 
that of investigation. Jf such was its intention, Parliament could have certainly done so while the 
adoption of the Charter was still fresh in its memory. 

149 Let us recall the government's response to the report of the House of Commons' Special 
Committee, supra, at page 71, where the government stated categorically that" .. . [CSIS's] activities 
are sanctioned by law and are to be conducted in accordam:e with the rule of law, including the 
Charter." Having to investigate CSIS's activities through its functions of review, examination and 
investigation, SIRC must ensure uniformity in the application of the law including the Charter. 

150 Let us pass to the next step, as suggested in Comrny, supra, at paragraph 82, and examine 
whether SIRC may grant the particular remedy sought by the complainant. 

C. SIRC has jurisdiction to grant the particular remedy sought under the CSJSA 
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was added to a Specified Persons List because of a report issued by CSIS. Without commenting on 
their truthfulness, these allegations recall other complaints filed against the Service and that the 
Committee has had to deal with in the past: alleged intimidation, claims of human rights violations 
and mistreatment, allegations of discriminatory practices, harassment and interference in the 
employment selection process and many others (Intervener's Record, Volume I, Tabs 2B, 2C and 
2D). 

158 In the cases where these allegations are shown to be true, they must definitely be addressed 
and it is highly probable that remedies deserve to be granted. However, these remedies do not 
necessarily have to take the form of monetary relief. In many cases, it may be that findings of fact 
accompanied by an apology are sufficient, or that a practice or policy at the source of the criticized 
act be modified, or further that the Service rectify an error for which it is responsible (e.g. by taking 
action· to remove a name on the Specified Persons List). It is not always necessary for a person to 
commence proceedings in court to be heard and to obtain a remedy. 

159 Parliament created SIRC to be an accessible mechanism: "Any person may make a complaint 
... with respect to any act or thing done by the Service" (CSISA at subsection 41(1)). Having full 
access to all information relevant to the complaint and clear regulations and procedures already in 
place that allow it to proceed without delay, SIRC was also created to be an effective and rapid 
investigation mechanism and, therefore, inherently less costly for the individual and CSIS. As well, 
SIRC has the power to produce a report with findings and recommendations that make the 
non-monetary relief identified above possible. However, Parliament has also provided some balance 
since the Committee may not intrude into the management of the Service or unduly interfere in the 
protection of national security. Notwithstanding that limitation to the possible remedies, the 711 
complaints filed against the activities of the Service over approximately l O years show how this 
mechanism has been useful to these complainants, not to mention the need of a mechanism to 
address the allegations in these complaints. However, to now find that SIRC is not a court of 
competent jurisdiction to investigate allegations that the constitutional rights of a complainant were 
violated would significantly limit this mechanism, despite all the above-noted observations and 
benefits, and would require complainants to proce~d to court where the resolution of the complaint 
is uncertain. 

160 CSIS asked the question: is SIRC a court of competent jurisdiction to investigate allegations 
that the constitutional rights of a complainant were violated? As confirmed by this Court's analysis 
in accordance with the analytical approach established by the Supreme Court, the answer to this 
question is the following: 

* 

* 

The CSISA does not grant SIRC explicit jurisdiction to decide questions of 
law; 
In determining whether legislation grants implied jurisdiction to decide 
questions oflaw, the analysis shows the following: 
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A. Costs 

* 
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* 

* 

that the statutory mandate given to SIRC suppo1ts the 
argument of implied jurisdiction; 
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that SIRC's interaction \1/itb all the components of the national 
security system adds to the argument of implied jurisdiction; 
that SIRC is an adjudicative body that has the attributes to 
decide questions of \av,·; 
that practical considerations as a whole weigh in favour of 
SIRC when it conducts investigations. 

Consequently, to carry out its mandate in fulfilling its investigative 
function, SIRC must decide questions of law; 
Having noted this implied jurisdiction to decide questions oflaw, the 
CSISA does not exclude Charter questions from this jurisdiction; 
Bearing in mind the Act and the specific remedy sought, SIRC may grant 
them under the CSISA. 

161 In accordance with the order of Prothonotary Aronovitch dated February 8, 2011, the 
respondent may not claim costs. This will be done. 

ORDER 

The application for judicial review of the decision of the Security Intelligence Review 
Committee dated September 8, 2010, is dismissed without costs. 

Certified true translation: Sebastian Desbarats, Translator 
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1 The plaintiffs seek a declaratory order that the City of Powell River does not have the legal 
authority to institute civil proceedings or threaten to do so. for defamation of its reputation as a 
municipal government. Further, the plaintiffs seek an order that the defendant be restrained from 
making threats to commence defamation actions against individuals who have published letters 
critical of the defendant's conduct. 

2 This application is unopposed by the defendant. The Attorney General of British Columbia 
appears in response to service on it of a notice pursuant to the Constitutional Question Act, 
R.S.B.C. 1996, C. 68. 

3 The application is broughtas a summary trial pursuant to R. 18A of the Supreme Court Rules, 
B.C. Reg. 221/90. 

BACKGROUND FACTS 

4 The plaintiff, John Dixon, owns real property in the City of Powell River. He is an elector in 
the City of Powell River. He is also the secretary of the British Columbia Civil Liberties 
Association. 

5 The British Columbia Civil Liberties Association is a not-for-profit society incorporated in 
British Columbia. It has a special interest in, and is dedicated to, the protection and preservation of 
civil liberties in Canada, including rights of free expression. 

6 The Corporation of the City of Powell River is a body co.rporate ofresidents of Powell River 
under the provisions of the Community Charter, S.B.C. 2003, c. 26, as amended, and the Local 
Government Act, R.S.B.C. 1996, c. 323. 

7 The controversy that forms the background to this matter was .a proposal by the City of Powell 
River to seek approval for funding in the amount of $6.5 million for what was known as the North 
Harbour Project. Pursuant to s. 86 of the Community Charter, the city council chose to use what 
has been called the "alternative elector approval process". 

8 As noted in the statement of claim, the steps taken by the City of Powell River in relation to the 
North Harbour Project led to public discussion as to the merits of the proposed local improvement, 
the method of obtaining the approval of the community, and the management of the affairs and 
finances of the City of Powell River by the mayor and council. 

9 Certain members of the community of Powell River expressed views in opposition to the steps 
being taken by the City of Powell River. One of those individuals was Mr. Noel Hopkins. He 
published a letter in an online community newspaper known as Peak Online, on February 14, 2008 . 
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by some media. Cusson sued the ne\vspaper in libel. 

42 The issue before the Ontario Court of Appeal concerned the question of qualified privilege 
and, in resolving that issue, it was necessary for the Court to grapple with the question of whether 
the law of defamation should be developed in a manner consistent with the Charter or whether the 
Courts were bound by pre-Charter common law defamation judgments. Sharpe J.A. held at para. 
130 that the law of defamation was not " ... frozen ... in a permanent state of hostility to any and all 
change .... " and at para. 133, he stated: 

Our task, it seems to me, is to interpret and apply the earlier decisions in light of 
the Charter values at issue and in light of the evolving body of jurisprudence that 
is plainly moving steadily towards broadening common law defamation defences 
to give appropriate weight to the public interest in the free flow of information. 

43 ls Prince George binding and therefore detcm1inative of the issue in this case? 

44 Jn the seminal case on stare decisis, Re Hansard Spruce Mills Ltd., [ 1954] 4 D.L.R. 590, 13 
W.W.R. 285, Wilson J. described the circumstances in which a trial judge may depart from what 
would otherwise be binding authority as follows at para. 4: 

Therefore, to epitomize what I have already written in the Cairney case, I say 
this: I will only go against a judgment of another judge of this Court if: 

(a) Subsequent decisions have affected the validity of the impugned judgment; 
(b) It is demonstrated that some binding authority in case law, or some relevant 

statute was not considered; 
( c) The judgment was unconsidered, a nisi prius judgment given in circumstances 

familiar to all trial judges, where the exigencies of the trial require an immediate 
decision without opportunity to fully consult authority. 

45 In this case I conclude that I am not bound to follow the judgment in Prince George because a 
relevant statute, the Ca,radian Charter of Rights and Freedoms, came into force after the judgment 
in that case and the arguments concerning freedom of speech obviously did not Consider that law. 
Given the authorities I have cited, I conclude that the rejection of the right to free speech argument 
by the Court in Prince George is inconsistent with the current law enshrined in the Charter and 

therefore, as per Spruce Mills it follows that I do not consider Prince George to be binding on me. 

46 It seems clear to me on the basis of Hill, that common law causes of action must be applied in 
a manner that is consistent with the Charter. It is evident that the law of defamation and the 
constitutional law of freedom of speech ought not to develop in two separate streams incorporating 
different values. Rather, the two should accommodate each other. In this case, I agree with the 
judgments in the Halton Hills and Montague cases in which the justices decided that governments 
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cannot sue for defamation for damage to their governing reputations. The Charter enshrined value 
of freedom of expression is paramount and local governments have resort to other means to protect 
their reputations from citizens who publish critical commentary about the government itself. In 
Prince George, Aikins J.A. considered and rejected the freedom of speech argument advanced by 
the plaintiffs, and held that a local government could sue for defamation on the same basis as any 
corporation. That reasoning cannot withstand Charter scrutiny. As Sharpe J.A. said in Cusson at 
para. 125: 

It is hardly necessary to repeat here the importance of the rights protected bys. 
2(b) of the Charter, namely "freedom of thought, belief, opinion and expression, 
including freedom of the press and other media of communication". These rights 
are an inherent aspect of our system of government and have been generously 
interpreted by the courts. Democracy depends upon the free and open debate of 
public issues and the freedom to criticize the rich, the powerful and those, such 
as police officers, who exercise power and authority in our society. Freedom of 
expression extends beyond political debate to embrace the "core values" of 
"self-fulfilment", "the communal exchange of ideas", "human dignity and the 
right to think and reflect freely on one's circumstances and condition": 
R. W.D. S. U. v. Pepsi-Cola, [2002] 1 S.C.R. 156 at para. 32. Debate on matters of 
public interest will often be heated and criticism will often carry a sting and yet 
open discussion is the lifeblood of our democracy. This court recognized in R. v. 
Kopyto (1987), 62 O.R. (2d) 449 at 462 that "[i]f these exchanges are stifled, 
democratic government itself is threatened." 

47 The passage just quoted is equally applicable to this case. It is antithetical to the notion of 
freedom of speech and a citizen's rights to criticize his or her government concerning its governing 
functions, that such criticism should be chilled by the threat of a suit in defamation. 

48 I now return to the question of whether to grant relief under s. 24. I am satisfied that Mr. 
Dixon's right to receive communications concerning his local government were infringed by the 
defamation threat letters. That threat has not been withdrawn in a manner that removes the chilling 
effect it had on the electorates' freedom of speech. 

49 I would therefore grant the declaratory relief sought by the plaintiff Dixon in the terms set out 
above. The precise terms of the order sought, are as follows: 

The defendant City of Powell River lacks any legal basis or right to bring civil 
proceedings for defamation of its governing reputation, or bring other 
proceedings of similar purpose or effect, or to threaten to do so, including in the 
manner contained in the three letters dated March 6, 2008, sent by the solicitors 
of the defendant, City of Powell River, to Patricia Aldworth, Winslow Brown 
and Noel Hopkins, described in the Amended Statement of Claim herein as the 
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Peter Grant and Grant Forest Products 
Inc. Appellants/Respondents on cross-appeal 

V. 

Torstar Corporation, Toronto Star 
Newspapers Limited, Bill Schiller, 
John Honderich and Mary Deanne 
Shears Respondents/Appellants on cross
appeal 

and 

Ottawa Citizen, Canadian Newspaper 
Association, Ad IDEM/Canadian Media 
Lawyers Association, RTNDA Canada/ 
Association of Electronic Journalists, 
Magazines Canada, Canadian Association 
of Journalists, Canadian Journalists for 
Free Expression, Writers' Union of Canada, 
Professional Writers Association of Canada, 
Book and Periodical Council, PEN Canada, 
Canadian Broadcasting Corporation, 
Canadian Civil Liberties Association and 
Danno Cusson Interveners 

INDEXED AS: GRANT v. ToRSTAR CORP, 

Neutral citation: 2009 SCC 61. 

File No.: 32932. 

2009: April 23; 2009: December 22. 

Present: McLachlin C.J. and Binnie, LeBel, Deschamps, 
Fish, Abella, Charron, Rothstein and Cromwell JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
ONTARIO 

Torts - Defamation - Defences - Responsible com
munication on matters of public interest - Newspaper 
and reporter being sued for libel after article was pub
lished concerning proposed private golf course develop
ment - Whether traditional defences for defamatory 
statements of fact are inconsistent with va/ues underly
ing freedom of expression - Whether law of defamation 

Peter Grant et Grant Forest Products 
Inc. Appelantsllntimes a l'appel incident 

c. 

Torstar Corporation, Toronto Star 
Newspapers Limited, Bill Schiller, 
John Honderich et Mary Deanne 
Shears Jntim s/Apµelants a l'appel incident 

et 

Ottawa Citizen, Association canadienne 
des journaux, Ad IDEM/Canadian Media 
Lawyers Association, ACDIRT Canada/ 
Association des journalistes electroniques, 
Magazines Canada, Association canadienne 
des journalistes, Journalistes canadiens pour 
la liberte d'expression, Writers' Union of 
Canada, Professional Writers Association of 
Canada, Book and Periodical Council, PEN 
Canada, Societe Radio-Canada, Association 
canadienne des libertes civiles et Danno 
Cusson lntervenants 

REPERTORIE : GRANT c. TORSTAR CORP. 

Reference neutre : 2009 CSC 61. 

N° du greffe : 32932. 

2009 : 23 avril; 2009 : 22 decembre. 

Presents : Lajuge en chefMcLachlin et Jes juges Binnie, 
LeBel, Deschamps, Fish, Abella, Charrnn, Rothstein et 
Cromwell. 

EN APPEL DE LACOUR D'APPEL DE L'ONTARIO 

Responsabiliti dilictuelle - Diffamation - Moyens 
de defense - Communication responsable concernant 
des questions d'intiret public - Action en /ibelle diffa
matoire intentie contre unjoumal et unjournaliste aya11t 
pub/ii un article sur un projet de terrain de golf privi -
Les moye11s de defense classiques applicables a /'igard 
d'inoncis de fair discriminatoires sont-ils incompatibles 
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should be mod(fied to recognize defence of responsible 
communicario11 011 ma tiers of public i111eres1. 

Torts - Defamation - Defences - Responsible com
munication 011 matters of public interest - Elements of 
defence - Respective roles of judge and jury. 

Torts - Defamation - Defences - Fair commem -
Newspaper a11d reporter being srcedfor libel after article 
was published concerning proposed private golf course 
development - Whether trial judge erred in his charge 
to jury on fair comment. 

G and his company brought a libel action against a 
newspaper and reporter after an article was published 
concerning a proposed private golf course development 
on G's lakefront estate. The story aired the views of 
local residents who were critical of the development's 
environmental impact and suspicious that G was exer
cising political influence behind the sce_nes to secure 
government approval for the new golf course. The arti
cle quoted a neighbour who said that "[e]veryone thinks 
it's a done deal" because of G's influence. The reporter, 
an experienced journalist, attempted to verify the alle
gations in the article, including asking G for comment, 
which G chose not to provide. At trial, without reject
ing the possibility of an expanded qualified privilege 
defence based on a concept of public interest respon• 
sible journalism, the trial judge ruled that the defence 
would not apply in these circumstances and the case 
went to the jury essentially on ihe defences of truth and 
fair comment. The jury rejected these defences and 
awarded the plaintiffs general, aggravated and punitive 
damages. The Court of Appeal concluded that the trial 
judge had erred in failing to leave the new responsi
ble journalism defence with the jury. It also concluded 
that the jury instructions were flawed, and ordered a 
new trial. G and his company appealed to reinstate the 
jury verdict. The newspaper defendants cross-appealed, 
asking the Court to apply the new defence in this case, 
and dismiss the action. In the alternative, they asked 
the Court to dismiss the action on the basis of fair com
ment. 

Held: The appeal and the cross-appeal should be dis
missed. 

3 of 13 

avec /es valeurs qui sous-tendent la liberte d'expres 
sion? - Convient-il de modifier· le droit e11 matiere de 
dijfamation pour y i11clure la defense de comnu111icatio11 
responsable co11cerna111 des questions d'i11teret p11blic? 

Responsabilite delicrue/le - Diffamarion - Moyens 
de defense - Communication responsable concer
nant des quesrions d'i11teret public - Elements de la 
defense - Ro/es respectifs du j11ge et du jury. 

Responsabilite delictuelle - Diffamation - Moyens 
de defense - Commentaire loyal - Action en libe/le 
dijfamatoire i111entee contre un journal et u,1 joumaliste 
ayant p11blie un article s1u- un projet de terrain de golf 
prive - Le juge du proces a-t-il bien instruil le jury au 
suje1 de la defense de commemaire loyal? 

G et sa societe ont intente une action en diffamation 
contre un quotidieri et un jciurnaliste par suite de la paru
tion d'un article traitant du projet d'amenagement d'un 
golf prive sur le terrain de G situe en bordure d'un lac. 
L'artlcle pres ntait la position de residents du secteur qui 
critiqµai ent les incide11ccs cnvir nneinentnlcs du projt:tel 
qui soupyannaienl G d'avoir exerce des pressions politi
ques en coulisse pour obtenir )'approbation du gouverne
ment relativement au projet de construction du nouveau 
terrain de golf. L'anicle citait les pmpos d'une voisine qui 
avail' dit: « Tout le monde pense que c'est un foit accom
pli » en raison de !'influence qu'exerce G. L'auteur de 
!'article, un joumaliste experimente, a tente de verifier 
les allegations rapportees dans !'article et a notamment 
invite G a Jui faire des corrunentaires, invitation qui a ete 
declinee. Au proces, sans ecarter la possibilite d'appli
quer une defense d'imrnunite relative elargie, fondee sur 
la notion de journalisme responsable concernant des ques
tions d'interet public, le juge a declare que ce moyen de 
defense ne pourrait etre retenu dans Jes circonstances, et 
!es questions soumises au jury portaient essentiellement 
sur la defense de veracite et sur celle de commentaire 
loyal. Le jury !es a toutes deux rejetees. et ii a accorde 
aux demandeurs des dommages-interets generaux, rnajo
res et punitifs. La Cour d'appel a conclu que le juge du 
proces avait omis a tort de presenter la nouvelle defense 
de joumalisme responsable au jury. Eslimant en outre 
que Jes directives donnees au jury etaient viciees, la Cour 
d'app'el a orcionne la tenue d'un nouveau proces. G et sa 
societe ont interjete appel pour faire retablir le verdict 
du jury. Les defendeurs ont forme un pourvoi incident, 
demandant a notre Cour d'appliquer le nouveau moyen de 
defense en l'espece et de rejeter !'action. Subsidiairement, 
ils ont prie la Cour de rejeter !'action sur le fondement du 
commentaire loyal. 

Arret : Le pourvoi et le pourvoi incident sont reje
tes. 
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Per McLachlin C.J. and Binnie, LeBel, Deschamps, 
Fish, Charron, Rothstein and Cromwell JJ.: The law of 
defamation should be modified to provide greater pro
tection for communications on matters of public inter
est. The current law with respect to statements that are 
reliable and important to public debate does not give 
adequate weight to the constitutional value of free 
expression. The first two rationales for the freedom of 
expression guaranlec ins. 2(b) of the Cn11adia11 Charrer 
of Rights und Freedoms - the proper functioning of 
democratic governance and getting at the truth -
squarely apply to communications on matters of public 
interest, even those which contain false imputalions. 
Freewheeling debate on matters of public interest is to 
be encouraged and the vital role of the communications 
media in providing a vehicle· for such debate is explic
itly recognized in the text of s. 2(b) itself. While the 
law must protect reputation, the current level of pro
tection - in effect a regime of strict liability - is not 
justifiable. The law of defamation accords no protection 
for statements on matters of public intc:rest published to 
the world at large if they cannot be proven to be true. 
To insist on court-established certainty in reporting on 
matters of public interest may have the effect not only of 
preventing communication of facts which a reasonable 
person would accept as reliable and which are relevant 
arid important to public debate, but also oJ inhibiting 
polilical discourse and debate or1 mailers of public 
bnponnnce, and impeding the cu1 and thrust of discus
s i 11 necessary to disc very of the truth. Although the 
right 10 free expression does not confer a licence to ruin 
reputation, when proper weight is given to the consti
lUtional value of free expression on mailers of public 
interest, the balance tips in favour of broadening the 
defences available to those who communicate facts it is 
in the public's interest to know. A consideration of the 
jurisprudence of other common law democracies also 
favours replacing the current' Cn1u1dlan law with a rule 
that gives great ·r scope to freed9n'l of expression while 
offering adequate protection of reputation. A defence 
that would allow publishers to escape liability if they 
can establish that they acted responsibly in attempting 
to verify the information on a matter of public inter
est represents a reasonable and proportionate response 
to the need to protect reputation while sustaining the 
public exchange of information that is vital to modern 
Canadian society. The Jaw of defamation should there
fore be modified to recognize a defence of responsible 
communication on matters of public interest. [7] [52-
54] [57-58] [65-66] [85-86] 

La juge en chef McLachlin et Jes juges Binnie, LeBel, 
Deschamps, Fish, Charron, Rothstein et Cromwell : II 
convient de modifier Jes regles relatives a la diffamation 
de fa~on a accorder unc plus grande protection aux com
munications concernant des questions d 'interi't public. 
Les regles de droil actuellcs en ce qui a trail aux enon
ces fiables et importants pour le debat public n'accordent 
pas un poids suffisant :i la valeur conslillHionnelle de la 
liberte d'exprcssion. Les deux premieres raison5 d'clre de 
la prolcction de la libcrtc d'cxpression prcYuc ii J'al. 2b) 
de la Charte ra11adie1111e des droirs et libertt!s - la saine 
gouvemance en democratie et la recberche de la verite -
sont tout a fail pertinentes en matierc de communication 
concemant des questions d'interet public, meme si la com
munication est entachee de fausses imputations. II ya lieu 
d'encourager un debat ouvert sur Jes questions d'interet 
public et le libellt= de l'al. 2b) lui-mcme reconn~it !'im
portance cruciale des medias pour la Lenuc ,.run tel dcbat. 
Bien que la reputation doive recevoir unc pro1cct1on juri
dique, celle dont elle jouit actuellement - qui constitue 
en fail un regime de responsabilite stricte - n'est pas 
justifiable. Le droit en maticre de diffamarion n'accordc 
nucune protection aux eno.nces portanl sur des questions 
d'iotcrct public publies san$ destinataire precis s'il est 
impossible d'en prouvcr la veracite. Exiger que la couver
ture des questions d'intcret public attcignc a une certitude 
Judiciaire peut abourir non sculcmcnt a cmpecher la com
municaticm de faits qu·une personnc raisonnablc ti.endrait 
pour fiables et qui sont pertinents et importants pour ti: 
dcbat public, mais aussi a entrnver le discm1rs et le debat 
politiqucs sur des que.stions imponantt:s pour le public 
et a empecher Jes attaqucs ct ripostes inherentes aux dis
cussions necessaires a la decouverte de la verite. Certes, 
la libertc d'exprcssion n'autorise pas a ternir Jes reputa
tions, mais !'attribution du poids qui Jui revient a la valeur 
constitutionnelle de la Jiberte d'expression relativement a 
des questions d'intercl public foit penchcr la balance pour 
l'clargisscment de la garnmc. des moyens de defense dont 
disposent ceux qui communiquent des faits que le public a 
interet a connaltre. L'examen de la jurisprudence d'autres 
pays democratiques de common law favorise egalement 
le rcmplaccment des regles appliquecs actucllemcnt. au 
Canada par une reg le qui donne plus deportee a la Uberte 
d'expression tout en protcgcant adequatcmcnt la reputa
tion. Un moyen de defense qui pcrmettrnit aux diffuseurs 
de s'exonerer en etablissant qu'ils ont agi de fa~on res
ponsable en s'effon;ant de vi:rifier l'informa1ion cornmu
niquee au sujet d'une question d'in16rc1 public constitue 
unc rcponse raisonnable et proportionnelle a la necessite 
de proteger Jes reputations tout en permettant l'echange 
public d'inforrnation fondamcntal pour la societc cana
dienne modcrne. ll convient done de modifier Jes rcgles 
relatives a la diffamation pour y inclure la defense de 
communication responsable concernant des questions 
d'interet public.:. [7] [52-54] [57-58] (65-66] [85-86] 
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The proposed change to the law should be viewed as 
a new defence, leaving the traditional defence of quali
fied privilege intact. To be protected by the defence of 
responsible communication, first , the publication must 
be on a matter of public interest. Second, the defendant 
must show that publication was responsible, in that he 
or she was diligent in trying to verify the allegation(s), 
having regard to all the relevant circumstances. [95] 
[98-99) 

In determining whether a publication is on a matter 
of public interest, the judge must consider the subject 
matter of the publication as a whole. The defamatory 
statement should not be scrutinized in isolation. To be 
of public interest, the subject matter must be shown 
to be one inviting public attention, or about which the 
public, or a segment of the public, has some substantial 
concern because it affects the welfare of citizens, or one 
to which considerable public notoriety or controversy 
has attached. Public interest is not confined to publi
cations on government and political matters, nor is it 
necessary that the plaintiff be a "public figure". [101] 
[105-106] 

The judge determines whether the impugned state
ment relates to a matter of public interest. If public 
inteTest is shown , the jury decides whether pn the evi
dence the defence of responsible communication is 
established. The following factors may aid in determin
ing whether a defamatory communication on a matter 
of public interest was responsibly made: (a) the seri
ousness of the allegation; (b) the public importance of 
the matter; (c) the urgency of the matter; (d) the status 
and reliability of the source; (e) whether the plaintiff's 
side of the story was sought and accurately reported; 
(f) whether the inclusion of the defamatory statement 
was justifiable; (g) whether the defamatory statement's 
public interest lay in the fact that it was made rather 
than its truth ("reporl age"); and (h) any other relevant 
circumstances. [JIOJ [126) [128) 

While the "repetition rule" holds that repeating a 
libel has the same legal consequences as originating it, 
under the reportage exception, the repetition i:ule does 
not apply to fairly reported statements whose public 
interest lies in the fact that they were made rather than 
in their truth or falsity. If a dispute is itself a matter of 
public interest and the allegations are fairly reported, 
the report will be found to be responsible even if some 
of the statements made may be defamatory and untrue, 
provided: (!) the report attributes the statement to a 
person, preferably identified, thereby avoiding total 
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Le changement propose au droit cree un nou
Yeau moyen de defense et laisse intacte celui clas
sique d'immunite relalive. Pour que la defense de 
communication responsable s'applique, premierement, 
la communication doit concerner une question d'inte
ret public; deuxiemement, le defendeur doit demontrer 
que la communication etait responsable, en ce sens qu'il 
s'est efforce avec diligence de verifier Jes allegations, 
compte tenu de !'ensemble des circonstances pertinen
tes. [95] [98-99) 

Pour decider si elle conceme une question d'inte
ret public, le juge doit tenir compte de !'ensemble du 
contenu d'une communication. Il ne doit pas exami
ner J'enonce diffamatoire isolement. Pour etre d'in
teret public, une question doit etre soit de celles qui 
eveillent !'attention publique de fa~on demontrable ou 
qui pteoccupent sensiblement le public, ou une partie 
de la population, parce qu'elles concernent le bien-etre 
de citoyens, soit de celles qui jouissent d'une notoriete 
publique considerable on qui ant cree une controverse 
importante. L'interet public n'est pas confine aux publi
cations portant sur !es questions gouvernementales et 
politiques; ii n'est pas necessaire non plus que le deman
deur soit un « personnage public». [101) [!05-106) 

Le juge decide si !\':nonce en cause concerne une 
question d'interet public. Si l'interet public est etabli, le 
jury tranche la question de savoi r si, compte tenu de la 
preuve, le moyen de defense de communication respon
sable est etabli. Les facteurs suivants peuvent aider a 
determiner si une communication diffamatoire concer
nani une question d'interet public a ete faite de fa,;:on res
ponsable : a) la gravite de ]'allegation; b) l'importance 
de la question pour le public; c) l'urgence de la question; 
d) la nature et la fiabilite des sources; e) la question de 
savoir si J'on a demand~ et rapporte fidelement la ver
sion des faits du demandeur; f) la question de savoir si 
!'inclusion de l'enonce diffamatoire etait justifiable; g) 
la question de savoir si l'interet public de l'enonce dif
famatoire reside dans !'existence meme de l'enonce, et 
non d_ans sa veracite (« relation de propos »); et h) toute 
aulre consideration pertinente. [J 10] [126) [128] 

Bien que, selon la ,, regle de la repetition », la rei
teration d'un libelle entraine !es memes consequences 
juridiques que le libelle Jui-me.me, suivant )'exception 
de la relation de propos, la regle de la repetition ne 
s'applique pas aux propos fidelement rapportes, dont 
l'interet public reside dans le fait meme qu'ils ont ete 
tenus plut6t que dans leur faussete ou leur veracite. Si 
un conflit est en soi une question d'interet public et que 
Jes allegations sont fidelement rapportees, la relation 
de propos sera jugec responsable me.me si certaines 
des declarations peuvent etre diffamatoires et erronees, 
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unaccountability; (2) the report i11dicatcs, expressly or 
implicitly, that its truth has not been verified: (3) the 
report sets out both sides of the dispute fairly: and (4) 
the report provides the context in which the statements 
were made. [119-120] 

The evidence in this case revealed a basis for three 
defences: juslification, fair comment. and responsi
ble communication on a matter of public interest. All 
three defences should have been left ro the jury. It was 
open to the jury to consider the s1a1cmcnt allributed to 
a J1cighbcmr that " le)veryone thinks it's n done deal' ' as 
a comment, or stnw111en1 ·of opinion. This would raise 
the defence of fair comment. While the defence was left 
to the jurors. the trial juc:lgc failed to instruct lhcm that 
since the reporter was the conduit for the comment and 
not its maker, the face that he did nol honestly believe 
it could not be used as a foundation for finding malice 
unless in the context of the article, he had adopted the 
comment as his own. Additionally, the "fair-minded" 
component .of the traditional test should not form parl 
of n ch:vge on fair comme nt . These problems in the trial 
judge's charge could have led the jury to wrongly con
clude that the fair comment defence had been defeated 
by malice. It was also open to the jury to consider the 
critical "done deal" remark as a statement of fact. Read 
liie;rally, this sta1emc11t can b~ t-akcn as an 11sscrt ion that 
g vcrn11'1ent approv.il for the clcvclopmcnt w:is actually 
already sealed, eilher formally behind closed doors 
or by tacit understanding. This raises the defence of 
responsible co·m111unic1:1lion on .a maucr of public int er• 
est. The trial judge did not Jea,•c this defence or ony 
similar defence to the jury. Taken together, the errors 
set out amount to a substantial wrong or miscarriage of 
justice and require a new trial pursua nt to s. 134(6) of 
the Ontario Court~· of Justice Act. l I :lli-140] 

Per Abella J. : The majority's reasons for adding the 
''responsible communication" defence to Canadian def
amation lav,• were ugreed with, as was their view that 
determining the availability of this defence entails a 
two-step analysis. However, the jury should nol decide 
the second step. Deciding whether the applicable slancl
ard of responsibility has been met in a given case is, like 
the public inlercst analysis i.n the first slep. a 111allcr for 
the judge to dctermi nc. The responsible communication 

a condition que : (I) la relation de propos attribue Jes 
di res ii quelqu 'un, prefcrablcment iclentifie, pour eviler 
quc persorme n'as~umc de rcsponsabililc: (2) la relation 
de propos indiquc, cxpresscmenl ou irnplidtement , guc 
la v r.tl"i le des Jires n·a pas elc verifi.:c: (3) la rc.dalion 
cle propos expose equitablcment Jes deux versions des 
fa its; et (4) la rela1ion de propos situe !es dires dans leur 
contexte. [119-120] 

La preuvc en l'espece permettait de fonder trois 
moyens de defense : la jus1ifica1ion, le commcntaire 
lo)'ol et In communica1ion rcsponsable conc<:rnnnt 
u11c question d'inter~t public. Cest le jury qui. rn rait 
du sc prononcer sur ccs lrbis moyens, Le jury pouvait 
considerer la declaration allribuee a une voisine selon 
lnque tle, [cJoul le monde pensc quc c'es t un fait accom
pli - ommc un com111erm1irc o u cornmc un cnoncc 
d'opiu i n, cc qui p ·rmctl :i it d"im·oque.r la dcfl!nse de 
ommcnt nirc loya l. Ln Jcfcnse. de commtmt:1ire Joynl 

a ete soumise au jury. Or, le juge de premiere instance 
a omis d'indiquer aux jures que le journaliste ayant 
rnpporte ct non formule le comrnentaire, l'ah$ence de 
croyancc honnete ne pouvait servir de fondcment a la 
conclusion qu'il y avail eu malveillance a moins que. 
clans le contexte de !'article, ii ait fait sien le commen
taire. En outre, !'expose du juge concernant le com
mentaire loyal ne devrait pas aborder le valet relatif a 
I'« esprit juste ,, du te,st traditionnel. II est possible quc 
ces failles relevces dans !'expose du juge au jury aienl 
amene ce dernier a conclure a tort que la malveillance 
faisait echec a la defense de commentaire loyal. Les 
jurcs pot1v11 ient aussi consrdcrer la remarque cruciale 
concern;mt le « rait accompli » coinme un enonc~ de 
fait. Prise litteralement, en effet, elle peut etre per~ue 
comme !'affirmation que !'approbation gouvernemen
tale etait deja chose faite, soit officiellernent derriere 
des portes closes soil par accord tacite. C~la permetlait 
d ' invoquer la defense de communication responsable 
concern ant une question d 'interet public, rrii!lis Je jugc 
du proc~s n'a soumis au jury ni ce· moyen de dMt:usu 
ni (IIJ nn au1re moy n apparente. Considc ree s ensemble, 
Jes erreurs recensees constituent un prejudice grave ou 
une erreur judiciaire fondamentale et imposent la tenue 
d'un nouveau proces en vertu du par. 134(6) de la Loi 
sur /es tribrmar1xjudiciaires de !'Ontario. (136-140] 

La juge Abella : Les motifs des juges majoritaires 
justifiant d'ajoutcr la defense de « communication rcs
ponsable » au droic canadien en matiere de di ffama
lion. ainsi que lcur opinion scion laquelle ii faut, pour 
juger de l'applicabilile de ce moyen de defense, proce
der a une analyse en deux valets ne sont pas contes
te s. Cepcndant, le dcuxieme volet ne dcvrait pas etre 
rranchc par le jury. La dt'ci sion quunt ii. J'altcinte cJe la 
norme prescrite de responsnbilitc clans un cas donne. 
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analysis requires that the defendant's interest in freely 
disseminating inforrnation and the public's interest in 
the free flow of information be weighed against the 
plaintiff's interest in protecting his or her reputation. 
This exercise involves balancing freedom of expres
sion, freedom of the press, the protection of reputation, 
privacy concerns, and the public interest. Weighing 
these often competing interests is a legal determination, 
thereby taking the defence beyond the jury's jurisdic
tion except for disputed facts, and squarely into judicial 
territory. [142-143] [145] 
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Brian MacLeod Rogers and Blair Mackenzie, 
for the interveners the Canadian Newspaper 
Association, Ad IDEM/Canadian Media Lawyers 
Association, RTNDA Canada/Association of 
Electronic Journalists, Magazines Canada, the 
Canadian Association of Journalists, the Canadian 
Journalists for Free Expression, the Writers' Union 
of Canada, the Professional Writers Association 
of Canada, the Book and Periodical Council, and 
PEN Canada. 

Daniel J. Henry, for the intervener the Canadian 
Broadcasting Corporation. 

Patricia D. S. Jackson, Andrew E. Bernstein and 
Jennifer A . Conroy, for the intervener the Canadian 
Civil Liberties Association. 

Ronald F. Caza and Jeff G. Saikaley, for the 
intervener Danna Cusson. 

The judgment of McLachlin C.J. and Binnie, 
LeBel, Deschamps, Fish, Charron, Rothstein and 
Cromwell JJ. was delivered by 

THE CHIEF JUSTICE -

I. Introduction ' 

[1] Freedom of expression is guaranteed by s. 2(b) 
of the Canadian Charter of Rights and Freedoms. 
It is essential to the functioning of our democracy, 
lo seeking the truth in diverse fields of inquiry, and 
to our capacity for self-expression and individual 
realization. 

[2] But freedom of expression is not absolute. 
One limitation on free expression is the law of def
amation, which protects a person's reputation from 
unjustified assault. The Jaw of defamation does 
not forbid people from expressing themselves. It 
merely provides that if a person defames another, 
that person may be required to pay damages to the 
other for the harm caused to the other's reputation. 
However, if the defences available to a publisher 
are too narrowly defined, the result may be "libel 
chill", undermining freedom of expression and of 
the press. 

Bn'an MacLeod Rogers et Blair Mackenzie, 
pour !es intervenants J'Association canadienne des 
journaux., Ad IDEM/Canadian Media Lawyers 
Association, ACDIRT Canada/Association des jour
nalistes electroniques, Magazines Canada, !'Asso
ciation canadienne des journalistes, les Journalistes 
canadiens pour la liberte d'expression, Writers' 
Union of Canada, Professional Writers Association 
of Canada, Book and Periodical Council et PEN 
Canada. 

Daniel I Henry, pour l'intervenante Ia Societe 
Radio-Canada. 

Patricia D. S. Jackson, Andrew E, Bernstein et 
Jennifer A. Conroy, pour l'intervenante· !'Associa
tion canadienne des Iibertes civiles. 

Ronald F. Caza et Jeff G. Saikaley, pour l'inter
venant Danno Cusson. 

Version fran¥aise du jugement de la juge en chef 
McLachlin et des juges Binnie, LeBel, Deschamps, 
Fish, Charron, Rothstein et Cromwell rendu par 

LA JUGE EN CHEF -

I. Introduction 

[l] La liberte d'expression est garantie par l'al. 
2b) de la Charte canadienne des droits et liber
tis. Elle est essentielle au fonctionnement de notre 
democratie, a la recherche de la verite dans divers 
domaines d'enquete et a la capacite de chacun de 
s'exprimer et de s'epanouir. 

[2] La liberte d'expression n'.est cependant pas 
absolue. Elle est limitee notamment par le droit 
en matiere de diffamation, qui protege la reputa
tion personnelle contre Jes attaques injustifiees. 
Les regles relatives a Ia diffamation n'interdisent 
pas aux gens de s'exprimer. Elles posent simple
ment que quiconque porte atteinte a la reputation 
d'autrui pourra etre tenu de reparer le tort cause. 
Cependant, si Jes moyens de defense a la disposi
tion des diffuseurs sont definis trop etroitement, 
une << crainte paralysante du libelle » prejudiciable 
a la liberte d'expression et a la liberte de la presse 
pourrait en resulter. 
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[45) The argument that the Charter requires 
modification of Canadian defamation law was con
sidered in Hill. Writing for a unanimous Court on 
this point, Cory J. declined to adopt the American 
"actual malice" rnle from New York Times Co. 
v. Sullivan, 376 U.S. 254 (1964), which provides 
immunity for defamation of public officials except 
where malice is shown. Cory J. did, however, under
take a modest expansion of the recognized quali
fied privilege for reports on judicial proceedings. 

{46) While Hill stands for areiection oftheSulliJJan 
approach and an affirmation of the common law of 
defamation's general conformity with the Charter, 
it does not close the door to further changes in spe
cific rules and doctrines. As Iacobucci J. observed 
in R. v. Salituro, [1991) 3 S.C.R. 654, at p. 670, 
"[j]udges can and should adapt the common law 
to reflect the changing social, moral and economic 
fabric of the country.'' It is implicit in this duty that 
the courts will, from time to time, take a fresh look 
at the common law and re-evaluate its consistency 
with evolving societal expectations through the 
lens of Charter values. 

[47] The guarantee of free expression in s. 2(b) 
of the Charter has three core rationales, or pur
poses: (1) democratic discourse; (2) truth-finding; 
and (3) self-fulfillment: Irwin Toy Ltd. v. Quebec 
(Attorney General), [1989) 1 S.C.R. 927, at p. 976. 
These purposes iuform the content of s. 2(b) and 
assist in determining what limits on free expression 
can be justified under s. L 

[48) First and foremost, free expression is essen
tial to the proper functioning of democratic gov
ernance. As Rand J. put it, "government by the free 
public opinion of an open society ... demands the 

[45] Dans Hill, la Cour s'est penchcc sur !'argu
ment voulant que, vu !'existence de la Charle, ii 
y ail lieu de modifier le droit canadien en matiere 
de diffamation. Exprirnant !'opinion unanime de la 
Cour sur ce point, le juge Cory a refuse cfadop
ter la norme de la « rnalveillance veritable » for
mulee dans la decision americaine New York 
Times Co. c. S11lliva11, 376 U.S. 254 (1964) qui 
reconnait !'existence d'une immunitc a l'egard des 
propos diffamatoires visant des titulaires d'une 
charge publique, a moins que Ia malveillance ne 
soit e.tablie. Le juge Cory a cependant elargi quel
que peu le principe reconnu de l'immunite rela
tive a l'egard des comptes rendus de procedures 
judiciaires. 

[46] Bien que l'arret Hill ait ecarte la solution 
retenue dans Sullivan et confirme la couformite 
generale avec la Charte des regles de common law 
relatives a la diffamation, ii n'a pas pour autant 
ferme la porte a tout changement visant des regles 
ou des principes particuliers. Comme l'a signale le 
juge Iacobucci dans R. c. Salituro, [1991) 3 R.C.S. 
654, p. 670, •< [!]es juges peuvent et doivent adap
ter la common law aux changements qui se pro
duisent dans le tissu social, moral et economique 
du pays. » Cette obligation suppose qµc ks tribu
naux poseront a !'occasion un regard neuf sur la 
common law et reevalueront sa compatibilite avec 
!es attentcs sociales en mutation, a Ia lumiere des 
valeurs affirmees dans la Charte. 

[47) Les raisons d'etre fondamentales ou objec
tifs de la garantie relative a la liberte d'exprcs
sion prevue a l'al. 2b) de la Charte sont triples : 
(1) le debat dernocratique, (2) la recherche de la 
verite et (3) l'epanouissement personnel : Irwin 
Toy Ltd. C. Quebec (Procureur general), [1989] 
l R.C.S. 927, p. 976; elles en determinent le 
contenu et aident a definir Jes limites a la liberte 
d'expression qui peuvenl se justifier au sens ou 
ii faut l'entendre pour !'application de !'article 
premier. 

[48) Premierement et avant tout, la Iiberte d'ex
pression est essentielle a la saine gouvernance 
en dcmocratie. Comme le juge Rand I'a affirme, 
[TRADUCTION] « un gouvernement, par le libre jeu 
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condition of a virtually unobstructed access to and 
diffusion of ideas'': S,,.,irzman, at p. 306. 

[49) Second. the free exchange of ideas is an 
;·essential precondition of the search for truth": 
R. v. Keegstra, [1990] 3 S.C.R. 697, at p. 803, per 
McLachlin J. Th is rationale, sometimes known 
as the '·markclplacc of ideas", extends beyond the 
pol itical do main to any are of d bate , here trutl 
i st)ught through th excha nge of information an<l 
itl~as. ln fornuuil. n is tli •se!ll inate.d and prop si
tions debated. In the course of debate, misconcep
tions and errors are exposed. What withstands test
ing emerges as truth. 

(50) Third. free expression has intrinsic value as 
:m aspect of se11:.r~a li1.a1ion for both speak<.1rs imd 
listeners. As the majority observed in lrwi11 Toy, at 
p. 976, "the diversity in forms of indivjdual self
fulfillment and human flouri shing ought to be cul
tivated in an essentially tolerant, indeed welcom
ing, environment not only for the sake of those who 
convey a meaning, but also for the sake of those to 
whom it is conveyed". 

[51] Of the three rationales for the cons1itutional 
protect i( n of free expression, only the third. self
fulfillrn l)t, is of duhious relevance to defama
tory communications on matters of public interest. 
This is because the plaintiff's interest in reputation 
may be just as worthy of protection as the defend
ant's interest in self-realization through unfettered 
expression. We are not lalkil)g h r about a direct 
prohil;irion of expression by the ~la te, in which the 
self-fulfillment potential of even malicious and 
deceptive expression can be releva.nt (R. v. Zundel, 
(1992) 2 S.C.R. 731), but rather a means by which 
individuals can hold one another civilly account
able for what they say. Charter principles do not 
provide a licence to damage another person's rep
utation simply to fulfill one's atavistic desire to 
express oneself. 
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de l'opinion pu bliqn1: dans une societe libre, [ .. . ] 
exige com me condit ions un . cd:s a peu pres 
libre anx idees et leur diffusion sans entraves » : 

Swirz.man, p. 306. 

[49] Deux:icmemcnt. la lihre circulation des idees 
e-st « un prealable csscnriel de la rcchcn:he de la 
verite » : R. c. Keegstra. [1990) 3 R.C.S. 697. p. 
803. la jug McLacbl,in . Celle ra · ' n d 'etre, qucl
qnefois appclec le « mnrchii de iuecs >, , Jcpasse la 
sphere politiqnc pour englobe.r tout dcbal axe sur ht 
reche-rche de la vfritc par l'cchange d' infornrnlion 
et d'idees. De !'information est propagee et des pro
positions sont deba.ttues. Dans le cadre du dcQnl. 
des idees fausses ct des erreurs sont exposees. Cc 
qui subsiste au terme de cette epreuve a valeur de 
verite. 

(50] Troisicrnement, la libcrtc d 'cxpression est 
intrinsequeinent precieuse en tant que facteur d'epa
nouisscmeni personnel tant de ceux qui s'expri ment 
quedcs membres do leur auditoirc. Comrne lo m:1jo
ri te de not re Conr 1-'a fait remnrquer dans Jnvin Toy. 
p. 976, " la diversile des formes d 'cnrich.isscm nt 
et d 'cpanoulsselll nt personnel s doit ctr· encoura
gC!e dans unc Socjclc gui e I e$S nticllemenl tole
ra rUc, meme accucillante non sculement n l'egard 
de ceux qui transmettent un message, mais aussi a 
l'egard de ceux a qui il est destine ». 

[5 IJ Des trois raise ns d'etre de la protection consti-
1\.itionne lle de la lil crte d'expre.ssion, seule la troi
sieme, l'epanouissement personnel, a plus ou moins 
de perlineoce en maticre . de comnrnnicotion diffo
matoire conccmant une question d'lntcrct public. 
Cela tient a ce que la reputation du demandeur peut 
meriter d'etre protegee tout autant que l'epanouis
scment personnel passant par rexpresslon excmpte 
d'entra,,cs. IJ n'esl pas question ici .d'une i11rerdic1ion 
de s'cxprimer dccrttee por l'Etat, OU mem l'epa
nouissemcnt personnel pat )'expression .malveillante 
ou trornpeuse peut entrer en ligne de cornpte (R. c. 
Zundel, [1992] 2 R.C.S. 731), mais d'un moyen par 
lequel une personne peut en rechercher une autre en 
responsabilite civile en raison des propos que ccttc 
dcrnlere a tenus. Les principes de la Charte n'auto
risent personnc a ternir la reputation d'autrui pour 
le simple assouvissement du dcsir atavique de s'ex
primer. 
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[52] By contrast, the first two rationales for free 
expression squarely apply to communications on 
matters of public interest, even those which con
tain false imputations. The first rationale, the 
proper functioning of democratic governance, 
has profound resonance in this context. As held 
in WIC Radio, freewheeling debate on matters of 
public interest is to be encouraged, and must not be 
thwarted by "overly solicitous regard for personal 
reputation" (para. 2). Productive debate is depend
ent on the free flow of information. The vital role 
of the communications media in providing a vehi
cle for such debate is explicitly recognized in the 
text of s. 2(b) itself: "freedom of thought, belief, 
opinion and expression, inc lud ing freedom uf th · 
press arld >lht:t modi a of ct)m mun ic:ation ·•. 

[53] Freedom does not negate responsibility. It 
is vital that the media act responsibly in reporting 
facts on matters of public concern, holding them
selves to the highest journalistic standards. But to 
insist on court-established certainty in reporting 
on matters of public interest may have the effect of 
preventing communication of facts which a reason
able person would accept as reliable and which are 
relevant and important to public debate. The exist
ing common law rules mean, in effect, that the pub
lisher must be certain before publication that it can 
prove the statement to be true in a court of law, 
should a suit be filed. Verification of the facts and 
reliability of the sources may lead a publisher to a 
reasonable certainty of their truth, but that is dif
ferent from knowing that one will be able to prove 
their truth in a court of law, perhaps years later. 
This, in turn, may have a chilling effect on what 
is published. Information that is reliable and in the 
public's interest to know may never see the light 
of day. 

[54) The second rationale - getting at the 
truth - is also engaged by the debate before us. 
Fear of being sued for libel may prevent the pub
lication of information about matters of public 

[52] Les deux premieres raisons d'etre de la pro
tection de la liberte d'expression, en revanche, 
sont tout a fait pertinentes en rnatiere de commu
nication concernant des questions d'interet public, 
meme si la communication est entachee de faus
ses imputations. La premiere, la sa:ine gouver
nance en democratie, a une profonde resonnance 
dans ce. contexte. Comme la Cour !'a indique 
dans WIC Radio, il y a lieu d'encourager un debat 
ouvert sur Jes questions d'interet public; et ii ne faut 
pas « vouer a la reputation personnelle une defe
rence exageree » propre a le freiner (par. 2). Or, 
la libre circulation de l'information est necessaire 
a un debat productif, et le libelle de l'al. 2b) lui
meme reconna1:t !'importance cruciale des medias 
pour la tenue d'un tel debat : « Iiberte de pensee, 
de croyance, d'opinion et d'expression, y com
prii; la liberte de Ia presse. et des autres moyens de 
communication ». 

[53] La liberte n'evacue pas la responsabilite. Il 
est capital que Jes medias se c:oriduisent de fa<;:on 
responsable lorsqu'ils couvrenf des faits concernant 
des questions d'interet public et qu'ils se corifor
ment aux normes !es plus exigeantes du journa
lisme. Toutefois, exiger que la couverture des 
questions d'interet public atteigne a une certitude 
judiciaire peut aboutir a empecher la communi
cation de faits qu'une personne raisonnable tien
drait pour fiables et qui sont pertinents et impor
tants pour le debat public. Dans leur etat actuel, Jes 
regles de common law font en sorte qu'une infor
mation ne peut etre communiquee que si le diffu
seur est certain de pouvoir en prouver la veracite 
devant le tribunal en cas de poursuite; Le diffuseur 
qui verifie Jes faits et la fiabilite des sources peut 
parvenir a une certitude raisonnable quant a leur 
veracite, sans pour autant etre assure de pouvoir, 
peut-etre des annees plus tard, etablir cette veracite 
en cour. Cette situation petit avoir un effet paraly
sant sur ce qui sera communique, et il est possible 
que des renseignements fiables et d'interet public 
ne soient ainsi jamais reveles. 

[54] La question dont nous somrnes saisis inte0 

resse aussi la deuxieme raison d'etre de la garantie 
relative a la liberte d'expression : la recherche de 
la verite. La crainte des poursuites en diffamation 
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Johnston, Richard, et al. Lerring rhe People Decide: 
Dynamics of a Canadian Election. Montreal: McGill
Queen's University Press, 1992. 

APPEAL from a judgment of the Alberta Court 
of Appeal (2002), 14 Alta. L.R. (4th) 4, 223 D.L.R. 
(4th) 275, 320 A.R. 1, [2003] 8 W.W.R. 595, [2002] 
A.I. No. 1542 (QL), 2002 ABCA 301, affirming a 
judgment of the Court of Queen's Bench (2001), 
93 Alta. L.R. (3d) 281; 295 A.R. 1, 9 W.W.R. 650, 
[2001] A.I. No. 808 (QL), 2001 ABQB 558. Appeal 
allowed, McLachlin CJ. and Major and Binnie JJ. 
dissenting in part. 

Graham R. Garton, Q. C., and Kirk l.Ambrecht, 
Q. C., for the appellant. 

Alan D. Hunter, Q.C., Eric P. Groody and David 
H. de Vlieger, for the respondent. 

Daniel Guttman and Michel Y. Helie, for the 
intervener the Attorney G.eneral of Ontario. 

Jean-Yves Bernard and Je(ln-Vincem Lacroix, for 
the intervener the Attorney General of Quebec. 

Eugene B. Szach, for the intervener the Attorney 
General of Manitoba. 

David Baker and Faisal Bhabha, for the interven
ers Democracy Watch and National Anti-Poverty 
Organization. 

Peter F. M. Jones, for the intervener Environment 
Voters, a division of Animal Alliance of Canada. 

John Herbert Bryden, appearing on his own 
behalf. 

The reasons of McLachlin C.J. and Major and 
Binnie JJ. were delivered by 

THE CHIEF JUSTICE A.ND MAJOR J. (dissenting in 
part) - This Court has repeatedly held that liberal 
democracy demands the free expression of politi
cal opinion, and affirmed that political speech lies 
at the core of the Canadian Charter of Rights and 
Freedoms' guarantee of free expression. It has held 
that the freedom of expression includes the right to 
attempt to persuade through peaceful interchange. 
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Johnston, Richard, et al. Letting the People Decide : 
Dynamics of a Ca11adia11 Election. Montreal : McGill
Queen's University Press, 1992. 

POURVOI contre un arret de la Cour d'ap
pel de l' Alberta (2002), 14 Alta. L.R. (4th) 4, 223 
D.L.R. (4th) 275 , 320A.R. l, (2003] 8 W.W.R. 595, 
[2002] A.I. No. 1542 (QL), 2002 ABCA 301, ·qui 
a confinne un jugernent de la Cour du Banc de la 
Reine (2001), 93 Alta. L.R. (3d) 281,295 A.R. I, 9 
W.W.R. 650, [2001] A.I. No. 808 (QL), 2001 ABQB 
558. Pourvoi accueilli, la juge en chef McLachlin et 
Jes juges Major et Binnie sont dissidents en partie. 

Graham R. Garton, c.r., et Kirk l.Ambrecht, c.r., 
pour l'appelant. 

Alan D. Hunter, c.r., Eric P Groody et David H. 
de irzieger, pour l'intime. 

Daniel Guttman et Michel Y. Helie, pour l'inter
venant le procureur general de !'Ontario. 

Jean-Yves Be,:nard et Jean-Vincent Lacroix, pour 
l'intervenant le procureur general du Quebec. 

Eugene B. Szach, pour l'intervenant le procurcur 
general du Manitoba. 

David Baker et Faisal Bhabha, pour Jes interve
nantes Democracy Watch et !'Organisation natio
nale anti-pauvrete. 

Peter F. M. Jones, pour l'intervenante Environ
ment Voters, division de l 'Alliance animale du 
Canada. 

John Herbert Bryden, en personne. 

Version franc;aise des motifs de la juge en chef 
McLachlin et des juges Major et Binnie rendus par 

LA JUGE EN CHEF ET LE JUGE MAJOR (dissidents 
en partie) - La Cour a a maintes reprises declare 
que la democratie liberale exige la libre expression 
des opinions politiques et que le discours politi
que represente un aspect fondamental de la liberte 
d'expression garantie par la Charte canadienne des 
droits et libertes. Elle ajuge que la liberte d'expres
sion emporte le droit de tenter de convaincre par la 
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And it has observed that the electoral process is the 
primary means by which the average citiz.en partici
pates in the public discourse that shapes our polity. 
The question now before us is whether these high 
aspirations are fulfilled by a law that effectively 
denies the right of an ordinary citizen to give mean
ingful and effective expression to her political views 
during a federal election campaign. 

The law at issue sets advertising spending limits 
for citizens - called third parties - at such low 
levels that they cannot effectively communicate 
with their fellow citizens 011 election issues during 
an election campaign. The practical effect is that 
effective communication during the writ period is 
confined to registered political parties and their can
didates. Both enjoy much higher spending limits. 
This denial of effective communication to citizens 
violates free expression where it warrants the great
est protection - the sphere of political discourse. 
As in Libman v. Quebec ( Attorney General), (1997] 
3 S.C.R. 569, the incursion essentially denies 
effective free expression and far surpasses what is 
required to meet the perceived threat that citizen 
speech will drown out clther political discourse. It 
follows that the law is inconsistent with the guaran
tees of the Chm1er and, hence, invalid. 

I. Citizen Spending Limits 

A. What the Law Does 

The Canada Elections Act, S.C. 2000, c. 9, sets 
limits for spending on advertising for individuals 
and groups. It limits citizens to spending a maxi
mum of $3,000 in each electoral district up to a total 
of $150,000 nationally. Section 350 provides: 

350. (l) A third party shall not incur election adve11is
ing expens<'s of a total amount of more than $ I 50 .. 000 

discussion pacifique. Elle a en outre fail remarquer 
gue le processus electoral est le principal moyen 
pennettant au citoyen ordinaire de participer au 
debat public qui fac;:onne notre societe. La Cour doit 
maintenant decider si ces objectifs legitimes sont 
realises par des dispositions legislatives qui, clans lcs 
faits, privent le citoyen ordinaire de son droit d'ex• 
primer utilement et efficacement ses opinions politi
q ues pendant la campagne qui precede une election 
fede.rale. 

Les dispositions litigieuses fixent, a l'egard des 
depenses publicitaires engagees par Jes citoyens -
appelesles tiers-, des plafonds si bas que ces tiers 
ne peuvent discuter efficacement des enjeux electo• 
raux avec leurs concitoyens pendant Jes campagnes 
electorales. Concretement, ces mesures signifient 
que seuls Jes partis enregistres et leurs candidats 
peuvent communiquer efficacement leur message 
pendant la periode electorale, puisqu'ils jouissent 
de plafonds beaucoup plus eleves. Ce refus de per
mettre aux citoyens de communiquer efficacement 
porte aueinte a un aspect de la liberte d'expres
sion qui merite la plus grande protection - le dis
cours politique. Tout com me dans 1' arret Libman c. 
Quebec (Procureur general), [1997) 3 R.C.S. 569, 
cette atteinte a essentiellement pour effet de nier 
concretement la liberte d'expression, et elle depasse 
de bea:ucoup Jes limites requises pour repondre a la 
menace voulant que le di scours des citoyens etoutfe 
les autres discours politiques. En consequence, Jes 
dispositions legislatives en questibn ne respectent 
pas le_s garanties reconnues par la Charte et sont, de 
ce fait, invalides. 

I. Plafonnemenl de depenses des citoyer1s 

A. L'effet des dispositions legislatives litigieuses 

La Loi electorate du Canada, L.C. 2000, ch. 9, 
assujettit il. certaines limites Jes depenses publicitai
res que peuvent faire les particuliers ou groupes. Ces 
derniers ne soot a:utorises a depenser qu'un maxi
mum de 3 000 $ dans un district electoral donne, 
jusqu'a concurrence de 150 000 $ a l'echelle natio
nale. L' article 350 prevoit ce qui suit : 

350. (1) Il est interdit aux tiers, pendant la periode 
electorale re.lative a une election gfoerale, de faire des 
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assessed by the electorate. Because citizens cannot 
mount effective national television, radio and print 
campaigns, the only sustained messages voters see 
and hear during the course of an election campaign 
are from political parties. 

It is clear that the right here at issue is of vital 
importance to Canadian democracy. In the democ
racy of ancient Athens, all citizens were able to 
meet and discuss the issues of the day in person. In 
our modern democracy, we cannot speak personally 
with each of our fellow citizens. We can convey our 
message only through methods of mass communica
tion. Advertising through mail-outs and the media is 
one of the most effective means of communication 
on a large scale. We need only look at the reliance 
of political parties on advertising to realize bow 
important it is to aciual)y rcacbing citizens ~ in a 
word, to effective participation. The ability to speak 
in one's own home or on a remote street corner does 
not fulfill the objective of the guarantee of freedom 
of expression, which is that each citizen be afforded 
the opportunity to present her views for public con
sumption and attempt to persuade her fellow citi
zens . Pell l's observation could not be more apt: 
"[s]peech without effective communication is not 
speech but an idle monologue in the wilderness"; 
see United States v. Dellinger, 472 F.2d 340 (7th 
Cir. 1972), at p; 415. 

'This is the perspective from which we must 
approach the question whether the limitation on citi
zen spending is justified. It is no answer to say that 
the citizen can speak through a registered political 
party; The citizen may hold views not espoused by a 
registered party. The citizen has a right to communi
cate those views. The right to do so is essential to the 
effective debate upon which our democracy rests, 
and lies at the core of the free expression guarantee. 
That does not mean that the right cannot be limited. 
But it does mean that limits on it must be supported 

4 of 6 

des points de vue soumis a l'appreciation de l'elec
torat. Paree que !es citoyens se trouvent dans l'im
possibilite d'organiser des campagnes publicitaires 
nationales efficaces dans le.s journaux, ii. la radio et 
ii. la television, Jes seuls messages que Jes electeurs 
peuvent voir et entendre de maniere soutenue au 
cours d'une campagne electorale sont ceux emanant 
des partis politiques. 

11 est clair que le droit en cause revet une impor
tance vitale pour la democratie canadienne. Dans le 
regime democratique de l' ancienne Athenes, tous 
Jes citoyens pouvaient se rencontrer et discuter 
de vive voix des questions de l' heure, Dans notre 
democratic modeme, il nous est impossible de con
verser individuellement avec chacun de nos conci
toyens. La communication de notre message passe 
necessairement par Jes methodes de communication 
de masse. La publicite par la paste et par Jes medias 
est J'un des moyens de communication a grande 
echelle Jes plus efficaces. Il suffit de voir dans quelle 
mesure Jes partis politiques ont recours a la publicite 
pour constater a quel point celle-ci est importante 
pour rejoindre veritablement !es citoyens - en un 
mot, pour permetlre une participation effective. La 
faculte de s' exprimer dans son foyer ou au .coin 
d ' une rue ne satisfait pas l'objectif vise par la garan
tie relative a la liberte d'expression, qui exige que 
chaque citoyen ait la possibilite de presenter publi
quement son point de vue et de tenter de persuader 
ses concitoyens. En ce sens, !'observation fonnu
lee par le juge Pell est on ne peut plus appropriee : 
[TRADUCTION] « [u]n discours sans communication 
efficace n'est pas un discours, c'est comme precber 
dans le desert »; voir United States c. Dellinger, 472 
F.2d 340 (7th Cir. 1972), p. 415 . 

C'est sous cet angle que nous devons nous 
demander si le plafonnement des depenses impose 
aux citoyens est justifie. Affirmer qu' un citoyen peut 
s'exprimer par la voix d'un parti politique enregistre 
ne repond pas a la question. En effet, {I est possible 
qu'un citoyen ait des opinions auxquelles n' adhere 
aucun parti enregistre. Le citoyen a pourtant le droit 
de les faire valoir. Ce droit est essentiel au debat effi
cace sur lequel repose noire democratie, et il est un 
aspect fondarnental de la garantic relative ii la liberte 
d'expression. Cela ne signifi.e pas qu'il ne peut pas 
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by a clear and convincing demonstration that they 
are necessary, do not go too far, and enhance more 
than harm the democratic process. 

(2) The Law' s Objective: ls It Pressing and 
Substantial? 

Under this head we consider the reasons given 
by the Attorney General to justify limiting the right 
of citizens to freely express themselves on politi
cal issues during the election period. The Attorney 
General states that the objective of the legislation is 
to promote fair elections. 

In more concrete terms, the limits are purported 
to further three objectives: first, to favour equality, 
by preventing those with greater means from domi
nating electoral debate; second, to foster informed 
citizenship, by ensuring that some positions are not 
drowned out by others (this is related to the right 
to participate in the political process by casting an 
informed vote); third, to enhance public confidence 
by ensuring equality, a better informed citizenship 
and fostering the appearance and reality of fairness 
in the democratic prncess. . 

These are worthy social purposes, endorsed as 
pressing aiid substantial by this Court in Libman, 
supra, at para. 47: 

Elections are fair and equitable only if all citizens are 
reasonably infonned of all lhe possible choices and if 
parties and candidates are given a reasonable opportu
nity to present their positions so lhal election discourse 
is not dominated by those with access to greater financial 
resources. 

The Alberta courts in this case found that the 
slated objective was not pressing and substantial. 
We cannot accept that conclusion for two reasons. 
First, as discussed, this Court has clearly found it to 
be pressing and substantial in Libman, in so doing 
expressly rejecting the earlier Alberta decision in 
Somerville v. Canada (Attorney General) (1996), 

etre assorti de limites. Toutefois, ii doit etre demon
tre de maniere claire et convaincante que ces limites 
sont necessaires. qu'elles ne vont pas trop loin et 
qu' ell es ont pour effet non pas d' affai blir le proces
s us democratique mais bien plut6L de le renforcer. 

(2) L 'ohict d s dispn. it ions !Egi~l111ivc . ..:. t- il 
urgent et re.el? 

Relativement a cette question, nous allons exa
miner Jes raisons avancees par le procureur gene
ral pour justifier la restriction du droit des citoyens 
de s'exprimer librement sur des enjeux politiques 
pendant la periode electorale. Le procureur general 
affirrne que Jes dispositions legislatives contestees 
ont pour objet de favoriser la tenue d'elections equi
tables. 

Plus concretement, le plafonnement est cense 
servir trois objectifs : premierement, favoriser 
l'egalite en empechant Jes plus fortunes de dominer 
le debar electoral; deuxiemement, faciliter }'infor
mation des citoyens en veillant a ce que certaines 
positions ne soient pas etouffees par d'autres (cet 
objectif est lie au droit des citoyens de participer 
au processus politique en votant de fac;:on eclairee); 
troisiernement, renforcer la confiance du public en 
garantissant l'egalite de participation et un electo
rat mieux inform€, et en favorisant l'equite - tant 
apparente que reelle - du processus democratique. 

II s'agit la d'objectifs sociaux valables, que notre 
Cour a declare urgents et reels dans l'arret Libman, 
precite, par. 47 : 

Les elections n'ont de caractere juste et equitable que 
si lous Jes i;j Loyens el citoyennes sont raisonnablement 
infonnes de tous Jes choix possibles et que l'on donne 
une possibil.ite raisonnable aux partis, aux candidats el 
aux candidates d 'exposer leur position a fin que le debat 
electoral ne soit pas domine par ceux qui ont acces a des 
moyens financiers plus importants. 

En l'espece, Jes tribunaux albertains ont estime 
que l'objectif declare n'etait pas urgent et reel. Nous 
ne pouvons souscrire a cette conclusion, et ce pour 
deux raisons. D'une part, comme nous l'avons vu 
plus tot, notre Cour a clairement juge qu'il s'agis
sait d'un objeclif urgent et reel dans l'arret Libman, 
rejetant par le fait meme expressement la decision 

5 of6 

., 
,; 

I ·, 
v" .. 

AGC0620 



40 

4 1 

42 

850 HARPER E CANADA (AG ,) The Chief Jusrice and Major J. [2004) l S.C.R. 

advertising is required to avoid the hypothetical 
evils of inequality, a misinformed public and loss 
of public confidence in the system. 

(3) .Prtiportiona.lil)' 

The same logic that leads to the conclusion that 
the Attorney General has not established that the 
infringement minili1ally impairs the citizen's right 
of free speech applies equally to the final stage of 
the proportionality analysis, which asks us to weigh 
the benefits conferred by the infringement against 
the harm it may occasion. 

Given the unproven and speculative nature of 
the danger the limits are said to address, the pos
sible benefits conferred by the law are illusory. The 
smaller the danger, the less the benefit conferred. Yet 
the infringement is serious. It denies the citizen the 
right of effective political communication except 
through a registered party. The denial is made all 
the more serious because political expression lies 
at the heart of the guarantee of free expression and 
underpins the very foundation of our democracy. 
The measures may actually cause more inequality, 
less civic engagement and greater disrepute than 
they avoid. In the absence of any evidence to the 
contrary, it cannot be said that the infringement does 
more good than harm. 

Having had the advantage of reviewing the rea
sons of Bastarache J., we believe it is important to 
make three observations. First, whether or not citi
zens dispose of sufficient funds to meet or exceed 
the existing spending limits is irrelevant. What is 
important is that citizens have the capacity, should 
they so choose, to exercise their right to free politi
cal speech. The spending limits as they currently 

(RJR-MacD011ald, precitc, par. 160), et en faisant 
preuve d'une bonne dose de deference cnvers le 
Jegislateur, ii n'en restc pas moins que rien dans 
la prcuve ne tend a indiquer qu'il soit necessaire 
de virtucllement interdire aux citoyens de commu
niqucr au moyen de mesures publicitaires efficaces 
pour eviter !es hypothetiques dangers que reprcsen
tent en !'occurrence l'inegalitc de pa1ticipation, un 
public mal informe et la perte de confiance du public 
dans le systeme. 

(3) I a propo11iom111lite 

Le' raisonnement a la base de la conclusion selon 
laquelle le procureur general n' a pas demontre que 
la restriction porte le moins possible atteinte au droit 
des citoyens a la liberte d;expression s'applique tout 
autant a la demiere etape de l'analyse relative a la 
proportionnalite, laquelle requiert que l'on soupese 
Jes effets benefiques de l' atteinte et ses effets preju
diciables potentiels. 

Comme le risque hypothetique auquel le pla
fonnement est cense rcmedier n'a pas etc etabli, 
les possibles benefices des dispositions legislati
ves contestees restent illusoires. Plus le risquc est 
minime, mains le benefice de l'atteinte est grand. 
Nous sommes pourtant en presence d'une atteinte 
grave, qui nie aux citoyens le droit de communiquer 
efficacement sur le plan politique, sauf par l'entre
mise d"un parti enregistre. Ce dcni est d'autant plus 
grave que ['expression politique touche au creur 
de la garantie relative a la libcrte d'expression et 
qu' elle est le fondement meme de notre democratie. 
Dans les faits, Jes dispositions contestees peuvent 
exacerber l'inegalite, le desengagement civique et 
la deconsideration qu'elles cherchent par ailleurs a 
eviter. En l'absence de toute preuve contraire, il est 
impossible d' affirmer que I 'atteinte fait plus de bien 
que de ma!. 

Ayant pris connaissance .des motifs du juge 
Bastarache, nous estimons important de fomrn
ler Jes trois observations suivantes. Premierement, 
le fait que les citoyens disposent ou non de fonds 
leur pem1ettant de profiter pleinement des limites 
prevues, voire de Jes exceder, n'est pas pertinent. 
Ce qui impone, c'est que Jes citoyens soient capa
bles. s'ils decident de le faire, d'exercer leur droit 
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*657 Hewitt and Harman v. United Kingdom 

Application No. 12175/86 
Before the European Commission of Human Rights 

9 May 1989 

(1992) 14 E.H.R.R. 657 

. ---- ------

(The Acting President , Mr. Frowein ; Messrs. Ermacora , Busuttil , Weitzel , Soyer , Schermers , Danelius , 
Campinos, Vandenberghe, Thune, Sir Basil Hall, Martinez, Rozakis, Mrs. Liddy and Lonciades, Members) 

9May1989 

Analysis 

The first applicant had been General Secretary of the National Council for Civil Liberties ( 'NCCL' ). The second 
applicant had been employed as a legal officer by the NCCL. They both complained that secret surveillance of their 
private lives by the British Secret Service (MJ5) violated Articles 8, 10, 11 and 13 of the Convention. Such surveillance 
included indirect interception of communications with persons under direct telephone tapping and the maintenance 
of records classifying them as 'communist sympathisers' and 'subversives.' The applicants relied on statements to that 
effect in an affidavit of a fonner intelligence officer with MIS. 

Held: 

(]) by 13 votes to two, that there had been a violation of Article 8 ; 

(2) unanimously, that it was not necessary to examine separately whether there had been a violation of Articles 
JO and II; 
(3) by 13 votes to two, that there had been a violation of Article 13 in conjunction with Article 8; 
(4) unanimously, that it was not necessary to examine separately the applic;ant's complaint of a violation of Article 
13 in conjunction with Articles IO and 11. 

1. Respect for private life: interference. (Art. 8(1)). 
The storing of information concerning a person's private life in a secret police register interferes with the right to 
respect for private life guaranteed by Article 8(1) of the Convention. It follows that the collection and retention of 
such information is also a violation of that Article. Although it is not necessary for a complainant to show that such 
information has actually been compiled and retained, the complainant must show (a) the existence of secret measures 
designed to collect and retain such information, and (b) a reasonable likelihood that the secret service has compiled 
and retained information concerning his private life. The applicant had discharged this burden, in particular by way 
of the ex-intelligence officer's affidavit. [27J-{33) 
2. Respect for private life: interference in accordance with law. Art. 8(2)). 
The interference with the applicants' private lives was based on a non-binding and unpublished directive from the 
British Government to the Director General of the Secret Service. The directive did not constitute legally enforceable 
rules. It did not establish a framework *658 indicating sufficiently clearly and with adequate foreseeability the scope 
and manner of the exercise of the authorities' discretion in carrying out secret surveillance activities. In particular, 
the complainants had no means of knowing when and on what basis their communications might be intercepted. The 
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interference was not, therefore, 'in accordance with law' and so fell outside t!Je exceptions in Article 8(2) to the right 

to respect for private life guaranteed by Article 8(1). (39)- [42] 

3. Freedom of expression and freedom of association. (Arts. 10 and l l ). 

Since the applicants' complaints of violations of Articles 10 and 11 were based on their complaints under Article 8, it 
was not necessary to consider them separately. [48] 

4. Effective remedy: lack of judicial remedy. (Art. 13 in conjunction wi th Art. 8). 

There was no evidence of the existence of an effective remedy under the law of the United Kingdom in respect of the 

applicants' complaints under Article 8, whether by way of a single remedy or a series of remedies. There was, therefore, 
a violation of Article 13. [53] and (55] 

5. Effective remedy. (Art. 13 in conjunction with Arts. JO and 11). 

Since it was unnecessary to consider the complaints under Articles 10 and 11 separately from those under Artie.le 8, 

it followed that it was not necessary to consider the complaints under Article 13 in conjunction with Articles ·10 and 

11 separately. (57)-{58] . 

Representation 

• Mr. M. C. Wood, Foreign and Commonwealth Office (Agent), for the Government; 
• Ms. M. Colvin, Legal Advisor, NCCL; Mr. G. Robertson Q.C. , (Connsel), for the applicants. 

The following cases were referred to in the Commission's Opinion: 

• I. Leander v. Sweden (A/116): (1987) 9 E.H.R.R. 433 . 

• 2. Klass v. Gennany (A/28): (1979-80) 2 E.H.R.R . 214. 

• 3. Malone v. Unit.ed Kingdom (A/82): (1985) 7 E.H.R.R. 14. 

• 4. The Sunday Times v. United Kingdom (A/30): (1979-80) 2 E.H.R.R. 245 . 

• 5. Silver v. United Kingdom {A/61): (1983) 4 E.H.R.R. 347. 
• 6. Application No. 12015/86, 6 July 1988, Not Yet Reported . 

This Opinion was accepted by the Committee of Ministers in accordance with Article 32 of the Convention: Resolution 
DH (90) 36 is published below. 

The Facts 

The particular circumstances of the case 

14. The first applicant was General Secretary of the NCCL between September 1983 and May 1984. The second applicant 
was employed as a legal officer by the NCCL from 1978 until 1982. 

15. The NCCL is an unincorporated association which works to monitor and defend civil and political rights in the 

United Kingdom. *659 Pursuant to its constitution, the NCCL is a non-party and non-denominational organisation. 
In order to achieve its aims to uphold human rights the NCCL works inter alia by briefing and lobbying Members 

of Parliament, submitting evidence to official enquiries, conducting research and issuing publications, and taking test 
cases to local and international courts. It sometimes sends impartial observers to monitor demonstrations as part of its 
function to defend the right of freedom of assembly but it does not sponsor or organise demonstrations . 

, -
•• t~ • 
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As revealed by Ms. Cathy Massiter, a former intelligence officer of one branch of the Security Service (MIS) on a 
television programme broadcast on 8 March 1985, and in an affidavit dated and sworn for the purposes of judicial 
review proceedings in another case. both applicants were placed by the Security Service in the category of 'communist 
sympathisers' due to their prominent participation in the activities of the NCCL. 

In her affidavit Ms. Massiter states that the NCCL was classified as a communist controlled subversive organisation by 

the Security Service. As regards the secret surveillance of the applicants, she states as follo\vs: 

' . .. Harriet Harman has been on record with the security service since the period when she was an 
NCCL legal officer. She has never been the subject of a telephone or mail intercept through the 
security services to my knowledge. However references to her on other intercepts and contacts with 
individuals who were themselves the subjec.t of such intercepts would usually find their way on to 
her file. The file would be used as the basis for an assessment of Ms. Harman when she became a 
parliamentary candidate. Assessments of newly elected MPs are passed on to the Cabinet Office 
where there is information about the person concerned which might throw doubt upon their security 
fitness for inclusion on certain parliamentary committees requiring access to highly classified and/or 
sensitive information. I did not see any assessment of Harriet Harman but I would think it unlikely 
that exclusion from any committees would have been recommended on the basis of her security 

service record. 

Iu order to open a file on Harriet Harman the security service would have to find a category in which 
to place her. She was clearly not a member of the Communist Party of Great Britain. However she 
was legal officer for NCCL which had been assessed as a subversive organisation. The only category 
open in which to record her was "Communist sympathiser." Although she was not a member of the 
Communist Party and there was no evidence that she was sympathetic to the Communist Party, 
bureaucratically this was the only appropriate c.ategory into which she could be placed. 

Patricia Hewitt was recorded on the same basis as Harriet Harman. As wen as her NCCL 
connections she was also known to be living with a member of the Communist Party of Great 
Britain although he later left the party. As in the case of Harriet Harman, up to the time of my 
leaving the security service Patricia Hewitt had not at any time been the subject to a security service 
initiated telephone or mail intercept. She was however subject to the same "indirect interception." 

If someone to whom Harriet Hannan or Patricia Hewitt was talking was *660 subject to an 
intercept then the tapes of the telephone conversation would be played to a transcriber. The 
transcriber receives a brief and does not transcribe irrelevant information. Political information was 
generally transcribed and personal information might be transcribed. Everything which has been 
transcribed from an individual's conversation is on a linked supplementary file to that individual's 

file and a single copy of the entire transcript is kept and is not destroyed. To the best of my 
knowledge and belief the transcriber would not necessarily have directions to respect doctor patient 
or lawyer client relationships or the. sub judice rule. The transcript would be sent to the desk officer 
who was responsible for the warrant. If that officer saw the name of someone of interest to my desk 
they would pass that part of the transcript to me .... ' 

16. Security service files were described by Ms. Massitcr as including the following material: 

---- ·----·--- -- --
, . { .. 
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•- fullest possible personal particulars of the individual (name, date and place of birth, addresses, occupation and 
past employment); 

·- a photograph, usually taken from the individual's passport application; 
•- data from surveillance by local police special branch in the area where he or she lives; 
•- press reports relating to the individual's activities and political views; 
•- references to the subject in telephone or mail intercepts operating against other individuals or organisations; 
•- references to the subject in agents' reports . 

17. The applicants allege that surveillance of both applicants was continued after they had left the NCCL on the basis 
that they were candidates for elected office. 

18. The above allegations are neither confirmed nor denied by the respondent Govemment. It points out that the policy 
of successive governments of the United Kingdom is not to disclose information about the operations of the security 
service or to comment on particular allegations . 

19. By a letter dated 21 February 1985 the second applicant wrote to the Prime Minister (Mrs . Margaret Thatcher) 
seeking confirmation that she had been subject to surveillance and also seeking access to her file. Her request was rejected 
in a letter dated 11 March 1985. By a letter dated 29 March 1985, addressed to the General Secretary of the NCCL, the 
Home Secretary declined to order an enquiry into the matters of which the applicants complain and failed to provide an 
assurance that they are, or the NCCL is, not a target of secret surveillance, 

Relevant domestic 'law' and practice 

20. The Security Service was established and exists for the exclusive purpose of the defence of the Realm. The activities 
of the Security *661 Service are governed by the published Directive of the Home Secretary to the Director-General of 
the Service, a Crown Servant, dated 24 September l 952 ( 'the Directive') as follows: 

1. 'In your appointment as Director-General of the Security Service you will be responsible to the 
Home Secretary personally. The Security Service is uot, however, a part of the Home Office. On 
appropriate occasion you will have right of direct access to the Prime Minister. 

2. The Security Service is part of the Defence Forces of the country. Its task is the Defence of 
the Realm as a whole. from external and internal dangers arising from attempts at espionage and 
sabotage, or from actions of persons and organisations whether directed from within or without 
the country, which may be judged to the subversive to the State. 

3. You will take special care to see that the work of the Security Service is strictly limited to what 
is necessary for the purposes of this task. 

4. It is essential that the Security Service should be kept absolutely free from any political bias or 
influence and nothing should be done that might lend colour to any suggestion that it is concerned 

....... -- --··--·-----------
• •. !:'~ j •• 
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with the interests of any particular section of the community, or with any other matter than the 
Defence of the Realm as a whole. 

5. No enquiry is to be carried out on behalf of any Government Department unless you are satisfied 
that an important public interest bearing on the Defence of the Realm, as defined in paragraph 
2, is at stake. 

6. You and your staff will maintain the well-established convention whereby Ministers do not 
concern themselves with the detailed information which may be obtained by the Security Service 

in particular cases, but are furnished with such information only as may be necessary for the 
detennination of any issue on which guidance is sought.' 

2 I . Members of the Security Service are public officials but unlike, for example, police officers, immigration officers 
or officers of H.M. Customs and Excise, they have conferred on them 110 special powers, whether under any law or by 
virtue of the Directive. Members of the Service are Crown Servallts, subject to the disciplinary control of the Crown but 
are otherwise in a position no different from private citizens. Their activities are constrained by the criminal law and the 
law of torts in the same way as the activities of citizens generally are so constrained. Thus, if they carry out or engage 
in matters which it is unlawful for citizens generally to carry out or engage in, it is likewise unlawful for them to do so 
and they would thereby be liable to be proceeded against for any offence which was thereby committed, or liable in any 
civil proceedings in respect of any tort which had resulted. 

22. From June to September 1963 Lord Denning, then one of the most senior judges of the Supreme Court, at the request 
of the Prime Minister, undertook an examination of the operation of the Security Service in the light of the resignation 

of the then Secretary of State for War. At paragraph 239 of bis Report dated 16 September 1963, 1 Lord Denning, 
after hearing a considerable body of evidence, found general approval that the Directive embodied the correct principles, 
which principles ( inter alia) he summarised as follows: *662 

(1) 'The Head of the Security Service is responsible directly to the Home Secretary for the efficient 
and proper working of the Service and not in the ordinary way to the Prime Minister. 

(2) The Security Service is, however, not a department of the Home Office. It operates 
independently under its own Director-General, but he can and does seek direction and guidance 

from the Home Secretary, subject always to the proviso that its activities must be absolutely free 
from any political bias or influence. 

(3) The function of the Security Service is to defend the Realm as a whole from dangers which 
threaten it as a whole, such as espionage on behalf of a foreign Power, or internal organisations 
subversive of the State, For this purpose, it must collect information about individuals, and give it to 
those concerned. But it must not, even at the behest of a Minister or Government Department, take 
part in investigating the private lives of the individuals except in a matter bearing on the Defence 
of the Realm as a whole. 

(4) The Head of the Security Service may approach the Prime Minister himself on matters of 
supreme importance and delicacy, but this is not to say that the Prime Minister has any direct 
responsibility for the Security Service. He has certainly none in day-to-day matters. It would be a 

- - ---•• - -- ----·-- "----·-· --
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mistake for the Prime Minister to take such responsibility because he cannot in practice exercise 
adequate supervision, and he has not the secretariat for the purposes.' 

Opinion 

Points at issue 

23. The following are the principal points at issue in the case: 

• - Whether the surveillance of the activities of the applicants by the Security Service and the consequent 
compilation and retention of infonnation concerning their private lives constituted a violation of their right to 
respect for private life contrary to Article 8 of the Convention; 
• - Whether the above actions of the Security Service constituted a violation of the applicants' right to freedom of 
expression contrary to Article IO of the Convention; 
• - Whether the above actions of the Security Service constituted a violation of the applicants' right to freedom of 
association contrary to Article J l of the Convention; 
• - Whether there exists an effective remedy under the law of the United Kingdom in respect of the applicants' 
complaints under Articles 8, 10 and 11 as required by Artie.le 13 of the Convention. 

Article 8 of the Convention 

24. The applicants complain that they were the subject of secret surveillance by the Security Service and that information 
concerning their activities was compiled and retained by the Security Service. They claim that, by reason of their 
association with the National *663 Council for Civil Liberties (NCCL), they were classified as 'subversives' and 
'communist sympathisers' by the Security Service. They contend that the above actions of the Security Service constitute 
an unjustified interference with their right to respect for private life as guaranteed by Article 8 of the Convention. 

25. Article 8 of the Convention provides as follows: 

1. 'Everyone has the right to respect for his private and family life; his home and his correspondence. 

2. There shall be no interference by a public authority with the exercise of this right except such 
as is in accordance with the law and is necessary in a democratic society in the interests of national 
security, public saJety or the economic well-being of the country, fqr the prevention of disorder 
or crime, for the protection of health or morals, or for the protection of the rights and freedoms 
of others.' 

26. The Government, in line with its policy of not disclosing infonnation about the operations of the Security Service, 
has neither confirmed nor denied the applicants' allegations . 

\ ... ' •' . , . 
I o.t 1f 
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27. The Commission recalls that the storing of information concerning a person's private life in a secret police register 

amounts to an interference with the right to respect for private life as guaranteed by Article 8(1) of the Convention. 2 

It follows that secret surveillance activities for the purpose of gathering and storing on file information concerning a 

person's private life also constitntes an interference with this right. 3 

28. A question arises whether the evidence before the Commission as to the compilation and retention of information 

concerning the applicants' private lives leads to the conclusion that there has been an interference with their right to 

respect for private life. 

29 . The Commission recalls that 'an individual may, under certain conditions, claim lo be a victim of a violation 
occasioned by the mere existence of secret measures-without having to allege that such measures were in fact applied 

to him.' 4 

30. The Court in the Klass case added that the relevant conditions were 'to be determined in each case according to 

the Convention right or rights alleged to have been infringed, the secret character of the measures objected to, and the 

connection between the applicant and those measures.' 5 

31. Similarly, in the Malone case, the Court agreed with the Commission that the existence of laws and practices 

permitting and establishing a system for effecting secret surveillance amounted in itself to an interference with the 

applicant's rights under Article 8 of the Convention, apart from any measures actually taken against him. 6- *664 

32. The Commission does not consider that this case law can be interpreted so broadly as to encompass every person 

in the United Kingdom who fears that the security service m_ay have compiled information about him. The Commission, 
however, considers that an applicant cannot reasonably be expected to prove that information concerning his private life 

has been compiled and retained. lt is sufficient, in the area of secret measures, that the existence of practices permitting 

secret surveillance be established and that there is a reasonable likelihood that the security service has compiled and 

retained information concerning private life. 7 

33. In the present case the applicants have submitted a detailed affidavit by a former intelligence officer of Ml5 which 

indicates that they were the subjects of secret surveillance by the Security Service because of their association with 

the National Council for Civ:il Liberties (NCCL) and that the information gathered about them comprises imer a/ia 
information concerning their private life and is kept in records maintained by the Security Service. 

34. The Commission notes that the applicants do not allege that they were subjected to telephone or mail intercepts. 

Nevertheless Ms. Massiter's evidence states that they had been subject to 'indirect interception,' i.e. the recording of 

information about them which appeared in the telephone or mail intercepts of others. 
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35. The interception and recording of such information, even !hough the applicants were not directly subject to 

interception, amounts in itself to an interference with the applicants' right to respect for private life and correspondence. 8 

36. Against the above background the Commission linds that the existence of practices permitting secret surveillance 
has been established and that there is a reasonable likelihood that the applicants were the subjects of secret surveillance 
and that the Security Service has compiled and retained information concerning their private lives. It follows that there 

has been an interference inter alia with the applicants' right to respect for their private life under Article 8(1) of the 
Convention. 

37. The Commission must next examine whether this interference is justified under Article 8(2) of the Convention. It 
must first detem1ine whether the interference is 'in accordance with the law.' 

38. The Commission recalls that the phrase 'in accordance with the law' includes requirements over and above compliance 
with the domestic law. The 'law' in question must be adequately accessible in the sense that the citizen must be able to have 
an indication that is adequate in the circumstances of the legal rules applicable to a given case. In addition 'a nonn cannot 
be regarded as law unless it is formulated with sufficient precision to enable the citizen to regulate his *665 conduct. 
He must be able--ifneed be with appropriate advice-to foresee, to a degree that is reasonable in the circumstances, the 

consequences which a given action may entail.' 9 

39. The Court in the Malone case has further elucidated the concept of foreseeability and highlighted its importance as 

a safeguard against the arbitrary application of measures of secret surveillance. The Court stated as follows 1 O : 

'The Court would reiterate its opinion that the phrase "in accordance with the law" does not merely 
refer back to domestic law but also relates to the quality of the law, requiring it to be compatible 
with the rule of law, which is expressly mentioned in the preamble to the Convention (see, mutatis 
mutandis , the Silver judgment, page 34, paragraph 90, and the Golder judgment of 21 February 
1975. Series A no. 18, page 17, paragraph 34 ). The phrase thus implies-and this follows from the 
object and purpose of Article 8 -that there must be a measure of legal protection in domestic law 
against arbitrary interferences by public authorities with the rights safeguarded by paragraph 1 (see 
the report of the Commission, paragraph 121 ). Especially where a power of the executive is exercised 
in secret, the risks of arbitrariness are evident (see the aboveme1itioned Klass judgment, Series A no. 
28, pages 21 and 23, paragraphs 42 and 49 ). Undoubtedly, as the Government rightly suggested, 
the requirements of the Convention, notably in regard to foreseeability, cannot be exactly the same 
in the special context of interception of communications for the purpose of police investigations as 
they are where the object of the relevant law is to place restrictions on the conduct of individuals. 
In particular, the requirement of foreseeability cannot mean that an individual should be enabled 
to foresee when the authorities are likely to intercept his communications so that he can adapt his 
conduct accordingly. Nevertheless, the law must be sufficiently clear in its terms to give citizens an 
adequate indication as lo the circumstances in which and the conditions on which public authorities 
are empowered to resort to this secret and potentially dangerous interference with the right lo 
respect for private life and correspondence.' 

---- -· --···- ··--~·--··· -·-
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40. The Commission notes that the activjties of the Security Service are governed by a Directive of the Home Secretary 

to the Director-General of the Secmity Service dated 24 September 1952. Although the Directive is published, it is not 

claimed by the Government that it has the force of law or that its contents constitute legally enforceable rules concerning 

the operation of the Security Service. Nor does the Directive provide a framework which indicates with the requisite 

degree of certainty the scope and manner of the exercise of discretion by the authorities in the carrying out of secret 

surveillance activities. 

41. The Commission finds that in these circumstances the interference with the applicants' right to respect for private 

life was not 'in accordance with the law' as required by Article 8(2) of the Convention. 

42. In view of the above finding, the Commission considers it unnecessary to examine whether the interference in the 

present case *666 was necessary in a democratic society within the meaning of Article 8(2) of the Convention. 

Conclusion 

43. The Commission concludes, by 13 votes to two, that there has been a violation of Article 8 of the Convention. 

Articles 10 and 11 of the Convention 

44. The applicants have also complained of an interference with their freedom of expression as guaranteed by Article 10 of 
the Convention. They state that as a result of the secret surveillance they and those with whom they are in communication 

will be deterred from expressing their true opinions and beliefs. In addition they submit that their future career prospects 

and political ambitions may be prejudiced by being labelled 'subversive' by the Security Service. 

45. The Government submits that the applicants have at all times been free to express their opinions and have not 

substantiated their allegations. 

46. The applicants further complain of an interference with their right to freedom of association under Article 11 of the 

Convention. They allege inter alia that, as a result of being classified as subversives, potential supporters ofNCCL may 

have been inhibited frorn associating with the applicants. 

47. The Government contends that Article 11 (1) does not guarantee a right of association in the sense described by the 

applicants and that, in any event, they have not substantiated their complaints. 

48. The Commission considers that the above complaints under Articles IO and 11 of the Convention are based on the 

claim that the applicants were the subject of secret surveillance and that the Security Service has compiled and retained 

files of information relating to their private lives. In the opinion of the Commission it is not necessary to examine these 
complaints separately in view oflhe above finding that these activities constitute a breach of Article 8 of the Convention . 

• 1 -·~· 
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Conclusion 

49. The Commission concludes, unanimously, that it is not necessary to examine separately whether there has been a 
violation of Articles 10 and 11 of the Convention. 

Article 13 of the Comenlion in conjunction with Article 11 

50. The applicants complain under Article 13 of the Convention that there is no effective remedy under the law of the 
United Kingdom in respect of their complaints under Article 8 of the Convention. *667 

51. The Government has not commented on the applicants' complaint of a breach of Article 13 in conjunction with 
Article 8. 

52. Article 13 provides as follows: 

'Everyone whose rights and freedoms as set forth in this Convention are violated shall have an 
effective remedy before a national authority notwithstanding that the violation has been committed 
by persons acting in an official capacity.' 

53. This provision has been intetpreted in the following way by the European Court of Human Rights in the case of 

Silver 11 
: 

' •• 'I. 

• (a) 'where an individual has an arguable claim to be the victim of a violation of the rights set 
forth in the Convention, he should have a remedy before a national authority in order both to 
have his claim decided and, if appropriate, to obtain redress (see the ... Klass judgment. Series 
A no. 28, page 29, paragraph 64 ); 
• (b) the authority referred lo in Article 13 may not necessarily be a judicial authority but, if 
it is not, its powers and the guarantees which it affords are relevant in determining whether the 
remedy before it is effective ( ibid , page 30, paragraph 67); 
• (c) although no single remedy may itself entirely satisfy the requirements of Article 13, the 
aggregate of:remedies provided for under domestic law may do so (see, mutatis mutandis, ... X 
v. United Kingd9m, Series A no. 46, page 26, paragraph 60 and Van Droogenbroeck of 24 June 
1982, Series A no. 50, page 32, paragraph 56 ); 
• (d) neither Article 13 nor the Convention in general lays down for the Contracting States any 
given manner for ensuring within their internal law the effective implementation of any of the 
provisions of the Convention-for example, by incorporating the Convention into domestic law 
(see the Swedish Engine Drivers' Union judgment of 6 February 1976, Series A no. 20, page 18, 
paragraph 50 ). 

It follows from the last-mentioned principle that the application of Article 13 in a given case will 
depend upon the manner in which the Contracting State concerned has chosen to discharge its 
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obligation under Article l direclly to secure to anyone within its jurisdiction the rights and freedoms 
set out in section I (see ... Ireland v. United Kingdom, Series A no. 25, page 91, paragraph 239 ).' 

54. The Commission recalls the above conclusion that there is a breach of Article 8 in the present case. Article 13 is 
applicable in such a case. 

55. The Commission has not been infom1ed of the existence of an effective remedy under the law of the United Kingdom 
in respect of the applicants' complaint under Article 8 of the Convention. The Commission therefore finds that the 
applicants do not have an effective remedy as required by Article 13 of the Convention. 

Conclusion 

56. The Commission concludes, by 13 votes to two, that there has been a violation of Article 13 in conjunction with 
Article 8 of the Convention. *668 

Article 13 of the Convention in conjunction with Articles 10 and 11 

57. As regards the applicants' complaints of a violation of Article 13 in conjunction with Articles 10 and 11 , the 
Commission recalls that it does not consider it necessary to examine the complaints relating to Articles 10 and 11 

separately in view of the finding of a violation of Article 8 of the Convention. 

58. For the same reasons and in view of the above finding of a breach of Article 13 in conjunction with Article 8, the 
Commission does not consider it necessary to examine separately the complaint relating to Article 13 in conjunction 
with Articles 10 and 11. 

Conclusion 

59. The Commission concludes, unanimously, that it is not necessary to examine separately the applicants' complaint 
of a violation of Article 13 in conjunction with Articles 10 and 11 of the Convention. 

Recapitulation 

60. The Commission concludes 

• - by 13 votes to two, that there has been a violation of Article 8 of the Convention 12 ; 

• - unanimously, that it is not necessary to examine separately whether there has been a violation of Articles JO 

and 11 of the Convention 13 · 

---···- ----·------------
1, • 
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• - by 13 votes to two, that there has been a violation of Article 13 in conjunction with Article 8 or the Convention 
14 . 

• - unanimously, that it is not necessary to examine separately the applicants' complaint of a violation of Article 

13 in conjunction with Articles IO and 11 of the Convention. 15 

Resolution of the Committee of Ministers 

• The Committee of Ministers, under the terms of Anicle 32 of the Convention for the Protection of Human Rights 
and Fundamental Freedoms (hereinafter referred to as 'the Convention'), 

• Having regard to the reports drawn up by the European Commission of Human Rights in accordance with 
Article 31 of the Convention relating to the applications lodged on 4 September 1985 by Ms. Patricia Hope 
Hewitt and Ms. Harriet Harman against the United Kingdom (Application No. 12175/86) and on 17 April 1986 

by N . against the United Kingdom (Application No. 12327/86); *669 

• Whereas on 20 June 1989 and 12 June 1989 the Commission transmitted the said reports to the Committee 
of Ministers and whereas the period of three months provided for in Article 32(1) of the Convention elapsed 
without the cases having been brought before the European Court of Human Rights in pursuance of Article 
48 of the Convention; 
•Whereas in their application the applicants Ms. Hewitt and Ms. Harman complained of their secret surveillance 
by the Security Service and the consequent gathering and storing of information about them and in his 
application N. complained that he had been subjected to the obtaining, retention and use of information about 
himself; 
•Whereas the Commission declared the applications admissible on 12 May 1988 and 11 October 1988 and in 
its reports adopted on 9 May 1989 expressed the opinion, by 13 votes to two in the case of Ms. Hewitt and Ms. 
Harman and by 14 votes to one in the case of N., that there had been a violation of Article 8 of the Convention 
and of Article 13 in conjunction with Article 8 of the Convention; 
• Agreeing with the opinions expressed by the Commission in accordance with Article 31(1) of the Convention; 

• Whereas, during the examination of the cases, the Committee of Ministers was infom1ed by the Government of 
the United Kingdom that the Security Service Act 1989 came into force on 18 December 1989, The Act places the 
Security Service on a statutory basis, defines the purposes for which its activities may be carried out and establishes 
a Security Service Commissioner and an independent Tribunal for the investigation of complaints about the Service. 
The Committee was also informed that an agreement had been reached between the applicants and the United 
Kingdom authorities according to which the applicants Ms. Hewitt and Ms. Harman would receiye the sum of £4,365 

and the applicant N. the sum of£ 1,925 in respect of their legal costs, 

•Decides, having voted in accordance with the provisions of Article 32(1) of the Convention, that there has 
been a violation of Article 8 and of Article 13 of the Convention in these cases; 
•Takes note of the information provided by the Government of the linited Kingdom; 
• Decides, therefore, that no further action is called for in Lhese cases. *670 

-------.. ···-·-··-······- .. 
f • •• • "' 

13 of 14 

I • 

AGC0621 



Hewitt v United Kingdom, (1992) 14 E.H.R.R. 657 (1989) 

Footnotes 
I 
2 
3 

4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 

Cmnd. 2152. 
See Leander v . Sweden (1987) 9 E.H.R.R. 433, at para. 48. 
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The Attorney General of Quebec Appellant 

v. 

Irwin Toy Limited Respondent 

and 

Gilles Moreau in his capacity as President of 
the Office de la protection du consommateur 
Intervener 

and 

The Attorney General for Ontario, the 
Attorney General for ew Brunswick, the 
Attorney General of British Columbia, the 
Attorney General for Saskat hewan, 
Patbonic Communications lnc., Reseau 
Pathonic Inc., and the Coalition contre le 
retour de la publicite des ti nee aux enfants 
lnterveners 

INDEXED AS: IRWIN TOY LTD. V. QUEBEC (ATTORNEY 
GENERAL) 

File No.: 20074. 

1987: November 19, 20; 1989: April 27. 

Present: Dickson C.J. and Beetz; Estey*, McIntyre, 
Lamer, Wilson and Le Dain* JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
QUEBEC 

Constitutional /(IW - Distribution of legislative 
powers - Co111m~rciol odvertisi11g - Provincial legis
fat/011 proliih,t{ng commercial adverlisillg direcled al 
persons under thirceen years of age - Whether provin
cial legislation ultra vires lhe proYincial legi~latu.re -
Co/ourab/e legislation - Impairment of federal under
takingJ - Conflict with federal legislation - Crimi'nal 
law - Constit111ion Act, 11367, ss. 9/, 92 - Consumer 
Proleclion Act, R.S.Q., c. P-40.l, ss. 248, 249 -
Broadcasting Act, R.S.C. 1970, c. B-1 J, s. 3(c). 

Le procureur general du Quebec Appelant 

C. 

Irwin Toy Limited lntimee 

et 

Gilles Moreau en sa quaJite de president de 
l'Office de la protection du consomniateur 

b lntervenant 

et 

Le procureur general de !'Ontario, le 
procureur general cfu Nouveau~Bruoswkk, le 

., procureur general de la Colombie
Britannique, le procurcur general de la 
Saskatchewnn, Pathooic Communications 
foe., Rese11a Patboni Ioc., et la Coalition 
contre le retoor de la publi.cite dcstinee aux 

d enfants lntervenants 

e 

REPER.TORI~: JRWIN TOY LTD. c. QUEBEC (PROCUREUR 

GENERAL) 

N• du greffe: 20074. 

1987: 19, 20 novembre; 1989: 27 avril. 

Presents: Le juge en chef Dickson et les jugc.s Beetz, 
slcy •, ~clntyrc, Lamer. Wilson et Le Dain*. 

f EN APPEL DE LACOUR D'APPEL DU QUEBEC 

Droit constitutio,µ,eJ-,: Part age ries. pouvoirs leglsla-
11/s - Publicite conm,ercia/e - Lol,proviflcialt: i1llrr
disan1 la pul4iclle commercial~ de-slin~e a des · person- · 

ll nes de moins de treize an.s - La Joi provinciale esc-el/e 
"/Ira 1•irel de la legtsla/iire pro~i11ciale? - Ugl.rlmion 
diguisee- E11m.1vt aune entr~pri.~efidera/e- ConjUt 
ovec la legisla1ion. federale - Dtoit criminel - Loi 
roristitwiom,eilt de 1867, or/. 91 , 92 - LDf sur la 

1, protec1ion du consommoreur. LR.Q .• chap. P· '10.:J, art. 
248, 249' ~ Loi .mr la radiod1ffi1sion, S.R.C. 1970, 
chap. B-11, ar:t. 3c). 

Conslitutiona/ Jaw - Charter of Rights - Applica
tion -- Exception-where express declaration - Provin
cial legislation prohibiting commercial advertising 
directed at persons under thirteen years of age -
Whether prm'incial legi.fla1ion proucied from the 
application of s. 2(b) of the Canadian Charier of Rights 
and Freedoms by a valid and subsisting override provi
sion - Canadian Charter of Rights and Freedoms, i 

Droit con.rlilutionnel - Charle des droits - Appli
cation - Derogation par deciara1ion expre$se - Loi 
provl11ciale interdisant la publicite commetciale des1i-
11ee u des personm:s de moills de. treize on.s - L(J lo/ 
provinc/ale e,rr-elle so1,s1rt'iilt o /'applica1ion de /'an 
2b) de la Charle canadienne des droits et liben.is par 
tJne d/sposi//011 dlrogatolre \•olide e1 /JI! vig11eur? -
Chane ,:anadfenne des droirs et libtrte.t. ar1 . .JJ - l<)i 

• Estey and le Dain JJ . look no part in the judgment. * lA:s juges Estey el Le Dain n'ont pas pris part au jugemenl. 
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s. 33 - Consumer Prorection Act, R.S.Q., c. P-40.J, ss. 
248, 249, 364 - Act respecting the Constitution Act, 
1982, S.Q. /982, C. 21, ss }, 7. 

Conslitutiona/ law - Charier of Rights - Freedom 
of expressio11 - Commercial (ldverti.ting - Provi11clal 
legis lation prohibi1i11g commercial advenising directed 
a1 persons under thirteen yearJ· of age - Scope of 
freedom of expression - W/Jet/ier provincial legislation 
infringes the guara11tet. of freedom of expressiofl -
Whether limit imposed by the provincial legislation on 
freedom of expression justifiable under s. I of the 
Cam1dian Charter - Canadian Charter of Righrs and. 
Freedoms. ss. I, 2(b) - Consumer Protection Act, 
R.S.Q .. c. P-40.1, .ss. 248, 249- Regulation respecting 
the applicarion of the Consumer Protec/ion Act, 
R.R.Q .. c. P-40.l, r. 1, ss. 87 to 91. 

Constitutional law - Charter of Rights - Reason
able limits - Provincial legislation prohibiting com
mercial advertising directed at persons under thirteen 
years of age - Whelher provincial legislation too 
vague to corrstitute a limit presc.ribed by law - Wheth
er only evidence of legislative objectiue contemporary 
with the adoptlon of the provincial legjs/ario11 relevam 

sur la protection du consommareur, L.R.Q., chap. 
P-40.J, arr. 248, 249, 364 - /..()I toncer11a111 la Loi 
COMlirurionnelle de 1982, L.Q. 1982, chap. 21, an!, 7. 

Droit ronstiturionne/ - Charte des droils --,- Liberle 
a d'expression - Publici1J commerciale - Loi provin· 

c/Q/e illlerdisant la pub/'icile commerciaie de.tti11ee a des 
personnes de mains de treize ans - Portee de la liberte 
d'expressior: - La /oi provinclale porte-t-elle alleillte 
1i /(I tara111 /e de lo libene d'-expressio11? - l.a resrric- -~ 

I, 1io11 que la fo i provincia/c impose b Ill liberte d'expres- J.. 
.lion cs1·c/le. jus1if,able eii vertu de rartic/e.-premier de];, 
la Clrar//J canadienne? - Charle ·,·miadienne des droirs'.::..' 
et /ibert€s, art. 1, 2b) - Loi sur la protection d tf!::. 
consommate11r, f...J~.Q.,. chap. P-40.I, art . . 248, 249 --..:J 

c R'i!gleme.iu d'applica1io11 de l!l Loi s1ir la ptorection du g 
cor;so,mnnteur, R.R.Q .. chap. P~40 . .J , r. I , art. 87 tl'9/. O 

Droit constitutionnel - Charle des droits - LimileJ.i 
raisonnables - Loi provinciale interdisant la publicitr 
commercia/e destinee a des personnes de moins de 

d rreize ans - La /oi provinciale est-elle frap imprecise 
pour constituer une Ii mite prescrite par , une rl!glc de 
droi17 - La preuve relative a /'objectif vise par le 
legis/areur, exfstam au mom1mr de /'adoption de la Joi 

to justifying provincial legisla1io11 as a reasoflllble limit 
upon freedom of e.xprusion - Canadian Charter of e 

Rights and Freedoms, s. I - Consumer Protection Act, 
R.S.Q., c. P-40.l, ss. 248,249. 

provinciale. eu-elle la seule pertinente pour Justifier la 
loi provi1;1cia/e comme restrictiorl raisonnable a la 
liber1e d'expression - Charle i:anadienne des droits et 
lihertes, art, I - Loi sur la protection du consomma-
teur, L.R.Q .. chap. P-40.J, art. 248, 249. · 

Constiwt fonal law - Charier of Righ1s - F'u11da
me111al jr;s1ice - Life, 1iber1,v and su:11ri1y of person -
Whether corpora1io11s may i,r11oke the protec1ion of s. 7 
of the Canadian Char:ter of Righls and Freedoms -
Meaning of the word "Everyone" ins. 7. 

Droit constituno111ud - Charte des droits - Justice 
f fondnme11tale - Vie, lihertc e1 secu.rite de la pcrsonne 

- Les societes peu'V1mt-etles invoquer la protectio11 de 
J'art, 7 de la Chane canadiei1ne des droirs et libertes? 
- Smr du mot «Chacun~ a /'ar!, 7. 

6vtJ righJ.r - Provincial human rights legislation - g 

Freedom of expressio11 - Commercial advertising -
Provine/a/ /egis/Mion prohibiting commercial advertis
ing direcred at persons under thirteen years of age -
Scope of freedom of exprE!ssfon - Whether provincial 
legislatio11 lnfri11ges 1he guarantee of freedom of 1, 

express/011 - Whether limit Imposed by 1he prm•inr:ial 
legislation 011 freedom of (!;(pression ju.stlfiab/e under s. 
9.1 of ihe Quebec Charter - Charter of Human Righls 
and Freedoms, R.S.Q,, c. C-12, ss. 3, 9.1 - Consumer 
Protection Act, R.S.Q., c. P-40.I, ss. 248, 249 -
Regulation re.specting the application of the Consumer 
Protection Ac1, R.R.Q .. c. P-40.J, r. 1, ss. 87 to 91. 

Libert es p11bliq11cs- Loi provlnclale .rur /es droits de 
la perso1111e - liberte d'expresslon - P11blici16 com
mercia/e - Loi prov/11ciale imudisant la pub/icite 
commerciale destinee a des personnes de moins de 
treize ans - Portee de la liberte d'expre:S:Sion - Lil loi 
provi11cidlt! porre- 1-elte atteime l1 lo garamie de /iberre · 
d'expres,ion - Lo restriction que la Joi proviru:ialtf . 
impose a lo liberte d'expressio11 est- elle justifiable en 
vertu de ·l'arl. 9.1 de /Q Charle quebecoise? - Charle 
des droits el /ibertes de lo personne, L.R.Q., chap. 
C-12. art. 3, 9.1 - Loi sur la protection du consomma
teur, L.R.Q., chap. P-40.I, art. 248, 249- Reglemenl 
d'application de la Loi sur la protection du consomma
teur, R.R.Q., chap. P-40.J, r. 1, art. 87 a 91. 

In November 1980, the respondent sought a dedara
tion from the Su perior Court that ss. 248 and 249 of the 
Cortntmer Pro1utia11 Act, R.S.Q., c. P-40. 1, which pro• 
hibitcd commercial advertising directed at persons under 

En novembre 1980, l'intimec a demande en Cour 
j superieuro un jugcmen1 d~clarant quc les·art. 248 et 249 

de la /.,or .wr la protection d11 consommateur, L.R.Q., 
chap. P-40.1, etaio:nt uhrn vires de, l'Assemblcie oationale 
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thirteen years of age, were u/1ra vires the Quebec 
legislature and, subsidiarily, that they infringed the 
Quebec Char/er of Human Rights and Freedoms . The 
Superior Court dismissed the action. On appeal; the 
respondent a lso invoked the Canadian Charier of Rights 
ano F'rri!edoms which entered into force after the judg. 
mcnt of the Superior Court. The Court of Appeal 
allowed the appeal holding that . the challenged prm•i• 
sions infringed s. 2(b) of the Canadian Charier and that 
the lirni l imposed on freedom of expression by ss. 248 
and 2~9 was ncit justi!ied under s. I. This appeal is to 
determine (I) whet her ss. 248 and 249 are ullra vi res 
the Quebec legislature or rendered inoperatiYc by ¢<in
flict withs. 3 or the Broadcas1i11g Act, R.S.C. 1970, C. 

B-11; (2) whether they are protected from the npplicn_• 
lion of the Canadian Charter by a valid and S\lbsis(iag 
override provisio11; (3) whether they infringe s. 2 (/)) of 
the Canadian Charter and s. 3 of the Qu-ebt c Charter, 
and if .. o, (4) whether thc limit impo~cd by ss , 248 and 
249 is justifia ble under s. I of1he Canadian Charter and 
s. 9.1 or the Quebec Charxer. nnd (5) whether they 
infringe s, 7 of the Canadian Charter. 

Held (Beetz and McIntyre JJ. dissenting): The appeal 
should be allowed. 

(I) e¢ tions 248 and '249 of !he Ccmsumer Prore,1;011 
Aci a rc not 11lrra 'ti /res lh't: provincfal legislature nor 
deprived of effect under s. 3 of the Brpadcasling 

du Quebec et, subsidiairement, qu 'i ls enfrcignaient la 
Charle des droits el libertes de la personne du Quebec. 
Les articles 248 et .249 interdisaient la publicite com
merciale destinee a des pcrsonnes de moins de treize ans. 

a La Cour supcrieure a rejete !'action. En appcl, l'inlimcc 
a aussi invoque la Charre ca11adie1111e des droits el 
/iberres cnhcc en vigueur aprcs le jugement cle la Cour 
superieu r¢ . La Cour d'appcl a accueilli l'a ppel et a 
co.nclu que !cs dispositions contestees enfreigl)aient l'al. 

b 2b) de la Charle canadienne et que la limitc imposce a _ 
la libertc cl'expressi0n par Jes art. 248 et 249 n'etait pas '.> 
jusliliee en v«irtu de l'artlcle premier. Le pourvoi vise a ') 
determiner (l) si les art. 248 et 249 sont 11/tra vires de . 
l'Assemblcc nationale du Quebec ou inoperants parce ;, :
qu'ils cntre n1 en conm, avcc l';t rt . 3 de la Loi sur la=, 

c radicdilfµsfon, S.R .C. 1970, chap. B-ll : (2) s'ils sont :: , 
soust_ra its a !'applicat ion de la Charte canadicn he par , '.) 
11ne disposition dcrogu toiru vallde ct en vigueur: (3) s'ils ~'.' 
portent a ltc ln le a 1'11 1. 2b) de la Cham ,,- ca nadicnne ct a j• 
l'11rt. 3 de la Charre qutbe.coisc ct dan. l'arGrmative, · 

4 (4) si la restriction irrtpos~c pa r Jes art. 248 e'I 249 est 
justifiable en vertu de l'anicle p remier de la Clwrle 
canadicnnc ct de l'art. 9,, I de la Charre quebccoisc; et 
(5) s\is enfreignent l'art. 7 de la Charte canadienne. 

e Arre/ (les juges Beetz et McIntyre sont dissidents): Le 
pourvoi est a~ueilli. 

A~ f 
(2) The override provision in· s. 364 of the Consumer 

Protection Act expired on June 23, 1987. 

(I) Les articles 248 et 249 de la Loi sur la protection 
du cons om ma reur ne sont pas u fl ra vi re$ de la 
legislature pro~inciale ni prives d'erfct en vertu de 
l'a rt. 3 de la Loi sur la radiodiff11sio11. 

(2) La dis))Osiqon derogatoire de !'art. 364 de la Loi 
sur la protection du consomma1eur a cesse d'avoir 
effet le 23 juin 1987. 

(3) Sections 248 and 249 infringes. 2(b) of the Canadi-
an Charter and s. 3 of the Qu~bec CJ,arrer. . 

(4) Per Dic.kson C .J. and lamer and Wilson JJ . (.Beetz 
and Mc Inty re JJ . dissenting): Sections 248 a1id 249 
a~e justified under s. l of the Camidian Cliartl!!r and 
s. ~-1 of the Quebec Charter. 

(3) Les articles 248 ·et 249 violent l'al. 2b) de lo Charte 
canadicnne ct l'art. 3.dc la Charie quebecoise. 

g (4) le juge en chef Dickson et les jugcs Lamer ct 
Wi lson (li:s juges Beem:. c1 McIntyre soot d issi
dents} : I.;es nrti cle:s 248 e! 249 sont j us.tHic.~ ~n ,·ertu 
de !'article premier de la Cltarie canadicnne <:-! de 
l'art. 9. J de la Clrane quebecoisc. 

(5) Section 7 of the Canadian Charter cannot be /r (S) 
invoked by ihe respondent. 

L'article 7 de la Charle canadienne ne peut etre 
invoque par l'intimee. 

(I) Cons1itutio11 Act, 1867 

Sections 248 and- 249 or the Consumer Protection 
Act, as modi lied by or completed by the regulations, are, 
like in the Kellogg 's case, legislation of general applica
tion enacted in relation to consumer protection and are 
not a colourable attempt, under ·the guise of a Jaw of 
general application, to legislate lo relation to television 
advertising. The dominant aspect of the law for purposes 

(I) Loi constitutionrudle de I 867 

Les arti~les 248 et 249 de la Loi sur la protection du 
consommateur, tels que modilies- ou completes par les 
reglemeots, soot, comme dans l'affaire Kellogg, de5 
dispositions legislatives d'application gcnerale re la tives a 

j la protection du consommateur et nc sont pas unc 
lentath·e deguisec, sous l'apparence d'une Joi d'applica
tion genc:rale, de legiferer en maticre de publicite telcvi-

4 of 15 AGC0622 



930 IRWIN TOY LTD. V. QUEBEC (A. 0.) [1989] l S.C.R. 

of characterization is the regulation of all forms of 
advertising directed at persons under thirteen years of 
age rather than the prohibition of television advertising 
which cannot be said to be the exclusive or even primary 
aim of the legislation. The relative importance of televi
sion advertising and the other forms of children's adver
tising subject to exemption and prohibition is not a 
sufficient basis for a finding of colourability. 

Sections 248 and 249 do not purport to apply to 
television broadcast undertakings. Read together with s. 
252 of the Consumer Protection Act, it is clear that ss. 
248 and 249 apply to the acts of an advertiser, not to the 
acts of a broadcaster. The challenged provisions, there
fore, do not trench on exclusive federal jurisdiction by 
purporting to apply to a federal undertaking and, in so 
doing, affecting a vital part of its operation. Further, the 
importance of advertising revenues in the operation of a 
television broadcast undertaking and the fact that the 
prohibition of commercial advertising directed to per
sons under thirteen years of age affected the capacity to 
provide children's programs do not form a sufficient 
basis on which lo conclude that the effect of the provi
sions was to impair the operation of the undertaking, in 
the sense that the undertaking was "sterilized in all its 
functions and activities". The most that can be said is 
that the provisions "may, incidentally, affect the revenue 
of one or more television stations". 

see. L'aspect dominant de la Loi aux fins de sa qualifi
cation est la reglementation de toutes les formes de 
pu blicite destinee aux personnes de moins de treize ans 
plutot que !'interdiction de la publicite televisee dont on 

0 
ne petit pas dire tju'elle soit le but exclusif ni meme 
principal de la Loi: L'importance relative de la publicite 
televisee et des autres formes de publicite destinee aux 
enfants visees par Jes exemptions et !'interdiction ne 
constitue pas un fondement suffisant pour conclure a 

b !'existence d'une legislation degilisee. 

Les articles 248 et 2.49 ne viserit pas a s'appliquer aux / 
entreprises de tclMiffus.ion. II est clair que ces articles, 
!us eri correlation avcc i'art. .. 252 de . la Loi Stu la 
prorecrlr;m du conso,~inrareur, s'applicjucn t aux actcs 

e d'un annonceur ct non a ccux d'un rodiodiffoscur. Les t 1 

dispositions contcstees nc pQrtcnt done pas atteinte :1 la .-1•1 
competence e..~clusive du federal en prctcndant s'appli
quer ::\ une en trepri~c fcderale el, ce faisant, en touchant 'J 
un element e.~senticl de son exploitation. En outrc, l'im-

d porta nce des rc1·enus de publicitc dans l'exploita-tion 
d'unc erilreprisc de telcdiffusiotj et le fa.it CJ.UC l'interdic
tion de la publicite commerciale destiriee aux personries 
de moins de treize ans porte attcintc a la capacite de 
presenter des emissions pour enfants ne constituent pas 

~ une base suffisanfo pour conclure que l'effet des disposi
tions c_tait d'entraver l'e,;ploitation de l'entreprise dans 
le sens que l'entreprise etait •paralysee dans ses fonc
tions et ses activ1tes». Tout au plus peui-on affii:mer 4.ue 
les dispositions peuvent iincidernment porter atteinte au 
revenu d'une ou plusieurs stations de television,. 

I 
Sections 248 and 249 are not in conflict with s. 3(c) of 

the Broadcasting Act. This section does not purport to 
prevent provincial laws of general application from 
having an incidental effect on broadcasting undertak· 
ings. There is also no conflict or functional incompatibil- g 
ity between the federal regulatory regime applicable to 
broadcasters adopted by the CRTC and the provincial 
consumer protection legislation applicable to advertisers. 
Both schemes have been designed to exist side by side. 
Neither television broadcasters nor advertisers are put It 
into a position of defying one set of standards by com
plying with the other. If each group complies with the 
standards applicable to it, no conflict between the stand
ards ever arises. It is only if advertisers seek to comply 
only with the lower threshold applicable to television 
broadcasters that a conflict arises. Absent an attempt by 
the federal government to make that lower standard the 
sole governing standard, there is, therefore, no occasion 

Les articles 248 et 249 n'entrent pas en conflit avec 
l'al. Jc) de la Loi sur la radiodiffusion. Cet article ne 
vise pas a empecher que des lois provinciales d'applica
tion generale aient uo effet incid~nt 'sur des entreprises 
de tc.lediffusion. II n'y a ni conflit iii iilcompatlbilite 
operationnelle entre la reglementation federale appjjca
ble aux telediffuseurs adoptce parle CRTC et la legisla
tion provinciale sur la protection du consommateur 
applicable aux annonceurs; Les deux , systemes ont ete 
con~us pour coexister. Ni Jes telcdiffuseurs ni Jes annon
ceurs ne se trouvent dans· une situation oil ils doivent 
contn:veoir a une serie de normes pour SC conformer a 
l'autre. Si chaque groupe se conforme aux normes qui 
lui sont applicables, ii ne peut jamais y avoir de conflit 
entre les normes. Ce n 'est que si Jes ailnonccurs ten tent 
de se conformer seulement a la nor.me moins exigeante 
applicable aux telediffuseurs qu'il y a conflit. Dans la 
mesure ou le gouvernement federal ne tenie pas de faire 
de cette norme moins elevee la scule applicable, ii n'y a 
aucune raison d'invoquer la theorie de la preponderance. 

to invoke the doctrine of paramountcy. 

j 
Finally, having found that ss. 248 and 249 were 

enacted pursuant to a valid provincial objective and that 
Enfin, a yan t conclu q ue les a rt. 248 et 249 ont etc 

edictes en conformite avec un objectif provincial valide 
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they do not connict with federal regulation, it cannot be 
said that because there are sanctions against a breach of 
these sections, they are best charecterized as being, in 
pith a nd ubst:tncc, legislation rc luting to criminal law. 
The provinc,; hii~. under s. 92( 15) of the Co11Jt itt1ti<m 
Act, / 867, jurisdiction to ~nact penal sanctions in rela
tion to otherwise valid provincial objectives. 

(2) Applicaiion of C<madian Charter 

For the reasons given in Ford v. Quebec (Attorney 
Ge11ual). (1988) 2 S.C.R. 712, s. 364 of the Conmmer 
Proteclion,11:1- 1he sta ndard override provision em1oted 
bys. l or the A I respecting the Comtil11t,io11 Ac/ , 1982, 
S.Q. 1982. c. 2l~amc into. fo rc.e·on June 23, 1982 and 
cea5cd Lo have effect on June 23, 1987. Since s. :)64 was 
not re-enacted pursuant to s. 33(4) of the Canadian 
Charter, it follows that ss. 248 and 249 of the Consumer 
Protecrion Act are no lunger protected from the upplica
tion of the Canadjan Charter liy a valid and subsi$ting 
override provision. 

(3) Freedom of Expression 

Per Dickson C.J. and Lamer and Wilson JJ.: When 
faced with an alleged violatlon of the guara.ntee of 
freedom of cll'.pr<!.~ion, thi: fi rst step is to determine 
whether the pl!l-intifrs ctivity fal ls within the sphere of 
conduct protected by the guarantee. Activity which (I) 
does not convey or attempt to convey a rncaning, and 
thus has no content of expression, or (2}° which conveys 
11 meaning bui through a violent form of expression, is 
not within tho prol<:ctcd sphere of conduct. If the notiv
ity falls within the pr9tcctcd sphere of eonduc1, the 
second SICp is to determine whether the pu.rpose or effect 
or the government action in issue was to restrict freedom 
or expression. If the government has aimed to control 
auempts 10 conye a meaning either by direcL!y restr ict• 
ing the content of expre55ion or _by re~trioting 11 form or 
expression tlc<l to col)lent, its purpose trenches upon the 
gua rantee. Where, on the other hand, ii ,airn& only to 
control the physical consequences of particular conduct, 
its purpose does not trench upon the gu~rantee, In 
determining whethi:: r the governmMt's purpose aims 
simply a1 harmful physkal consequences, the question 
bccomc.s: does the mi~t:h ier consist fo the meani ng of the 
activity or the purported influ enq: that meaning lias on 
the behaviour of ot hers, or docs it consist, r!lther, only in 
the direct physica I rcsu It of t be 11cLivity. lf the govern• 
mcnt 's purpose was not to restrict free expression. ihe 
plain tiff can ~till claim thut the effect of t'he govcrrt
mcn1 's action was to restriet her cxprcs.sion. To make 

et qu'ils n'entrent pas en conflit avec la reglementation 
federale, on ne peut affirmer que, parce qu'ils prevoient 
des sanctions en cas de violation, ils devraient etre 
consideres en rcali te comme, de par leur caractere veri-

11 table, des dispositions relatives au droil orimincl. Le 
paragraphe 92(15) de IA Loi co1istitutioro1elle de 1867· 
donnc a la province la competence pour &licter des lois 
penales provinciales a l'egard d'objectifs provinciaux 
valides par ailleurs. 

b (2) Application 4e la Charle canadienne o 
0 

Scion les motifs de Ford c. Quebec (Procureur gene- ~. 
ral}, [ I 988) 2 R.C.S. 712, l'art. 364 de la Loi sur la r--. 
prole tio11 du consommateur-la di5position derogatoire ~ 

c type eoictee par !'art. I de la Loi co11cer11a1II Jo L-Oi ·i 
const//utfunm:11/e de 1982, L.Q. 19S2, chap. 21- e.sl ,"; 
entre c.n vigueur le 2 j uin 1982 ct a cesse d'aYoir effcl :;; 
le 23 juin 1987. Puisquc l'art. 3~4 n'a pas o:te .iclopt!'.1 de ½ 
11011veau en verltl du pn r. ·3(4) de la CJume c1madicnne, '.;:,: 

d les art. 248 et 249 de la Loi sur fa protection du 
co11sommate11r ne sont plus soustrai ts ii )'appl ication de 
la Charte ca.nadienne par une disposition derogatoire 
valide et en vigueur. 

(3) Liberte d'expression 

e Le juge en chef Dickson et les juges Lamer et Wilson: 
Lorsqu'on allegue la violation de la garantie de liberte 
d'expression, la premiere etape de l'~nalyse consistc a 
determiner si l'activite du demandeur releve du champ 
des activitcs protegces par la garantie. Unc activite qui 

f (1) ne transmel pas ni ne lente de transmettre une 
signification et qui est done expression sans contenu ou 
(2) qui transmel une signification par unc: forme d'ex
pression viofente.; ne reh~ve pas du champ des activites 
protegees. Si l'activitl: fait partie du champ des activites 

g protegees, la deuxiemc etnpe consisle a d~terminer si 
l'objet ou l'effet de )'action gouvemementale en cause 
etait de restreindre la liberte d'expression. Si le gouver
nement a voulu controler la transmission d'une significa
tion soit en restreignant directement le contenu de l'ex-

/r pression soit en restreignant une forme d'expression lice 
au contenu, son objet porte atteiritc a la garantie. Par 
ailleurs, si le gouvernement veut seulement prevenir Jes 
consequences niat6rielles d'une conduite donncc, son 
obj ct nc porte pas atteinte ·a fa garantie. Pour d6cider si 
l'objet du gouvernement est simplement de prevenir des 
consequences matcrielles prejudiciables, ii faut se 
demander si le mefait est dans la signification de t'acti
vite ou dans !'influence qu'elle est susceptible d'avoir sur 
le comportement des autres, ou encore si le mefait est 

j uniqucment dans le resultat materiel direct de l'activitc. 
Si le but poursuivi par le gouvemement n'etail pas de 
restreindre la liberte d'expression, le demandeur peut 
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this claim, the plain-tiff must at least identify the mean• 
ing being conveyed and how it relates to the pursuit of 
truth, participation in the community, or individual 
self.fulfillment and human flourishing. Here, respond· 
ent's activity is not excluded from the sphere of conduct 
protected by freedom of expression. The government's 
purpose in enacting ss. 248 and 249 of the Consumer 
Protection Act and in promulgating ss. 87 to 91 of the 
Regulation respecting the application of lhe Consumer 
Protection Acl was to prohibit particular content of 
expression in the name of protecting children. These 
provisions therefore constitute limitations to s. 2(b) of 
the Canadian Charter and s. 3 of the Quebec Charter. 

Per Beetz and McIntyre JJ.: Sections 248 and 249 of 
the Consumer Protection Act, which prohibit advertising 
aimed at children, infringe s. 2(b) of the Ca.nadian 
Charter and s. 3 of the Quebec Charter. Sections 248 
and 249 restrict a form of expression--commercial 
expression-protected bys. 2(b) and s. 3. 

(4) Reasonable Limits 

Per Dickson C.J. and Lamer and Wilson JJ.: Sections 
248 and 249, read together, are not too vague to consti
tute a limit prescribed by law. Section 249 can be given 
a sensible construction, producing no contradiction or 
confusion with respect to s_ 248. Further, ss. 248 and 
249 do not leave the courts with an inordinately wide 
discretion. According to s. 248, the adl'ertisement must 
have commercial content and it must be aimed iit those 
under thiTtecn years of age, and s. 249 directs the judge 
to weigh three factors relating to the context in which 
the advertisement was presented. Sections 248 and 249, 
therefore, do provide the courts with an intelligible 
standard to be applied in determining whether an adver• 
tisement is subject to restriction. 

In showing that the legislation pursues a pressing and 
substantial objective, it is not open to the government to 
assert post facto a purJ>9Se which did not animate the 
legislation in the first place. However, in proving that 
the original objective remains pressing and substantial, 
the government surely can and should draw upon the 
best evidence currently available. The same is true as 
regards proof that the measure is proportional to its 
objective. ll is equally possible that a purpose which was 
not demonstrably pressing and substantial at the time of 
the legislative enactment becomes demonstrably press· 
ing and substantial with the passing of time and the 

encore soutenir que ]'action gouvernementale a eu pour 
effei de restreindre sa liberti: d'ei,;pression. Pour ce faire, 
le demandeur doit au moins decrire le message transmis 
et son rapport avec la recherche de la verite, la partici• 

a pation au sein de la.societe ou l'enrichissement et l'epa
nouissemeJlt personnels. En l'espece, l'activite de l'inti• 
mee releve bien du champ des activites prolegees par la 
liberte d'expression. En adoptant les art. 248 et 249 de 
la Loi sur la protection du consommateur et Jes art. 87 

b a 91 du Reg/ement d"application de la Loi sur la 
protection du consommatrmr, l'objet que poursuivait le 
gouvernement etait d'interdire un contenu particu!ier 
d'une expression au nom de la protection des enfants. 
Ces dispositions apportcnt done des restrictions a l'al. 
2b) de ]a Charle canadienne et ii !'art. 3 de la Charle 

C quebecoise. 

Lesjuges Beetz et McIntyre: Les articles 248 et 249 
de la Loi sw la protection dtJ consommateur, qui inter
disent la publicite destinee aux cnfants, cnfreignent !'al. 

d 2b) de la Charle canadienne et l'art. 3 de la Charle 
qtiebecoise. Les articles 248 et 249 restreignent une 
forme d'expression-l'expression commerciale--qui est 
protegee par l'al. 2b) et l'arl 3. 

e 
( 4) Limit es raisonnables 

I.;e juge en chef Dickson et les juges Lamer et'Wilson: 
Les articles 248 et 249 sont assez precis pour constituer 
une restriction prescrite • pa:r une regle de droit. II est 
possible de donncr une interpretation logique a l'art. 249 

f qui elimine toute confusion ou toute contradiction avec 
l'art, 248. De plus, !es art. 248 et 249 ne conferent pas 
au juge uri pouvoir discretionnaire exces.~ivement large. 
Selon !'article 248, le message doit avoir un cont,;,nu 
commercial et viscr !es personnes de moins de 'treize ans 

g et !'art. 249 impose au juge d'evaluer trois facteurs 
relatifs au contexte dans lequel le message publieitaire a 
ete present.e; Les articles 248 et 249 fournissent done 
aux tribunaux une norme intelligible a appliquer pour 
deterrriim:r si un message publicitaire peut faire l'objet 

Ii d'une restrfotfon. 

Pour demontrcr que l'objet de la Loi est urgent et 
reel, le gouvetneincntne peut invoquer a pos~rlori un 
objet qui n'a pu rnotiver !'adoption de la Loi a l'origine. 
Toutefois, pour etablir que l'objectif premier demeure 
urgent et reel, le gi:mvernement peut certainement et 
doit merne faire appel aux meilleurs elements de preuve 
qui existent au moment de ]'analyse. II en est de meme 
en ce qui concerne la preuve que la mesure est propor
tionnelle a son objectif. Jl est egalement possible d'eta-

j blir qu'un objet, dont le caractere urgent et reel ne 
pouvait pas etre etabli a l'epoq ue de l'a(ioplion du texte 
legislatif, a acquis ce caractere avec le temps et l'evolu• 
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changing of circumstances. In this case, the question is 
whether the evidence submitted by the government 
establishes that chlldren under thirteen ct.re unable to 
make choice..~ and dis tinctions respecting products adver
tised and whether this in· turn justifies the restriction on 
advertising put inlO rtace. Studi s11bs11quent 10 Lhc 
enactment of the h:gislation can be u:.cJ for this 
purpose. 

Base<! on the s. l ands. 9'. J materials, ss. 248 and 249 
constitute a rca~nable Hmh upon freedom of eKpression 
and are ju~1ifiablc under s. I of the anadl~n Charier 
and s. 9, J nr the Quebec Chnmr. The objective of 
regulating commercial advertising directed at children 
accords with a gc;neral goal of consumer protcclion 
lcgisla(ion- to protect a group that is most vulnernble 10 

commercial manipulation , Children are not as equipped 
as ;iduh.s ·10 evaluate the persuasive force of advcrlislng. 
The lcgislarnre rcasonnbly concluded that advert isers 
should nol ~c able Lo capitalize upon children's crcduli• 
ty. TI1e s. I and s. ~.I m;ncrials dc;monsirau:, on Lhe 
bala nce of proba-bilities, thal .children up lo the age of 
thirteen are manipulated by commercial advcnislng and 
\~at 1he objective or protcc1lng all children in thi~ age 
group is predlc:a,cd on a pressing and $Ubl tanlial 
.concern. 

tion des circonstanccs. En l'espece, la question revient 
done a determiner si la preuve offertc par le gouverne
mcnt ctablit q11e !es enfa,m do moins de Lreize ans ~Ont. 
inca.pa bles de faire des ch ix cl des distinclions en ce qui 

a concernc ks produits annonc6. ct si ccla, ii son tour, 
j11stif'fo l_i restriction impo~c.c a la publicite. Des etudes 
pos1crieurcs Ii !'adoption de la Loi p~uvc:nt etre u1ili ces 
a cette fin. 

Cornptc lenu des documents rclatifs aux articles pre-
h mier et 9.1, les art. 248, et 249 apportent une limite G 

raisonnable a la libcne d'c~pression et soot justifies en u 
vorlu de !'article premier de la Chartq cunadicnne el de '1~ 
l'an . 9. l d.e 13 Ch(lrle quebccoisc. L 'objectif do teg,lc· ~ 
mcmcr la publicile commcrcio le dcstince a de.1 enfonts 

•0 est conforme no bu1 general d 'uue loi sur la protcotion ,c! 
du consommateur, c.-a-d. de proteger un groupe qui .est J 
tres vulnerable a la manipulation commerciale. Les ~ 
enfants n'ont pas lcs cnpaciu:s des adult.es pour evaluer ~ 
la force persuasive de la _publicitc. Le lcgls lateur a 

d ralsom,abkmcnt conclu qu'i l fallail empc:cher lcs annon
ceurs d'CJ1:ploi1er la. credulitc des onfants. Les documenu 
rela tifs aux artic les -premier et 9.1 dc:moni-rcnt, sdon la 
preponderance dc.s probn bi lites, que jusqu 'a l'-§ge de 
treizc uns !cs enfants pcuvcmt ctrc m1U1ipulcs par la 

e publicite commercialt: el que l'objectif de protegcr tous 
les cnfanu de cc groupe d'age est fo]idc sur unc preoccu
pation urgente et reelle. 

The means chosen by the government were also pro
porlionnl to the objcctiYc. Flr "l, there is no doubt that a 
ban on advertising direcled to children is rationally / 
connected to the objective of protecting children from 
advertising. The government measure alms precisely at 
ihe problem identified in tbe s. I and&. 9.1 materials. 1l 

Les moyens choisis par le gouvcrncmcnl sonl propor
tion nets a son objectif. Prernierement, ii n'y a pas de• 
doute que !'interdiction de la publiche destinee aux 
enfants a un lien rationnel avec l1objec1ifde prolcgcr les 
enf(lnts contre la publidte. ~ mesurcs pri~es par le 
gouvernemcnt viscm pri:cisement le problomc traite clans 
les documents rcla tifs aux articles premie. et 9;1, 11 ,:st 

important de sou ligncr · quo nous nc sommcs pas en 
presence d'lu'le in terdict ion gencrale de la publicite de 
produits pour enfants. m:iis ~implcrncnl cl'une interdic
tion de presenter des messages publicitairC$" a ce~1x qui 
ne ~ont pas c:onscienL~ du fai t quc ces messai;cs visent :'i 
perSU:!dcr. Les mess3gc:s pt1blicirnircs peuvcnt ccrtainc
menl s'adresser avx veritables ache teurs. Jes parcnLs ou 
d'autres adultes: En fait, la publicite educative non 
comrnerciale destince aux enfants· est permise. Deuxic
memen!, la preuve etaye le caractere raisonnable de la 
conclusion du lcgislateur qu'une interdiction de la publi
cite a but commercial destinee ~ux enfants portait le 
moins possible alleintc a la libertc d'cxpression tout en 
SC conformant a l'ohj~tif urgent et reel de protcger !es 
enfants de la manipulation qu'exerce la publicilc. Dans 
les cas ou lc gouvcmcment cisl <;n quelquc sorte l'advcr
salre singulicr de l'individu cfont le droi1 a cte violc, les 
tri.bunaux peuvcnl dcdder avcc un certain dcgr~ de 

is important lo note · that Lherds no &cncr.il ban on the 
adv11rtising of children's products, but simply a prohibi- g 
tion again~t directing advertisements to those unaware 
of their persuasive intent. Commercial advertisements 
may clearly be directed at the true purchasers-pa rents 
or other adullS. Indeed, non-commercial cducationoJ 
advertising · aimed at ehildreo is J)t'.l'mhted. Second, the II 
evidence adduced sustains the reasonableness of the 
legislature's conch,ision 1hat a ban oo commc:.rcial adver
tising. directed io children was the minimal impairment 
of free expres~ion cor:i is1cnt with the pressins and sub
s1an1lal goal or protecting children agafost manipuiation 
1hrough such advcrtis:ing. Where \he government is best 
characterized as the singular antagonist of the individu-
al whose right has been infringed, the courts can assess 
with a high degree of certainty whether the least intru
sive means have been chosen to achieve the govern- j 
ment's objective. On the other hand, where the govern
ment is best characterized as mediating between the 
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claims of competing individuals and groups, the choice 
of means, like the choice of ends, freq\lently will require 
an assessment of conflicting scientific evidence and dif
fering justified demands on scarce resources which 
cannot be evaluated by the courts with the same degree 
of certainty. Thus, while evidence exists that other less 
intrusive options reflecting more modest objectil•es were 
available to the government, there is evidence establish
ing the necessity of a ban to meet the objectives the 
govcrnm1:nL had r~sonabty set. This Court will not, in 
the name of minimal impairment, take a restrictive 
approach, to social science evidence nnd require legisla
tures 10 choose the least ambitious means to protect 
vulncrnblc groups-. There must nevertheless be ti sound 
evidentiary basis for t.he government's conclusions. 
Third, there was no suggestion here that the effects of 
the ban are so s.cverc as to outweigh the government's 
pressing and .~ub.m111ial objective. Advertisers are 
a lways free -lo direct their mc:ssagc at parents and other 
adults . They ate also free 10 ptirticipatc in educational 
advcrli. ing. TI1e real concern ani mating the challenge to 
the legislation is that re1•cnucs arc in some degree 
affec ted. This on ly implies that advertisers will h~vc to 
develop new marketing strategies for children's prod
ucts. 

Per Beetz and McIntyre JJ , (dissenting): Sections 248 
and 249 of the Consumer Protection Acr are not ju$ti· 
fied under s. I of the Co na.dion Charter ors. 9. 1 of the 
Quebec Charter. The promotion of lhe welfare of. chU· 
drcn, is certainly an objective of pressfog and sub$tan tial 
concern for any government, but it has ,iot been shown 
in this case Lhal their welfa re was at risk because of 
advertising directed at them. Further, the means chosen 
were not proportional to the objective. A total prohjbi
tion of advcrtisi-ng on television :timed at chilc!ren below 
an arbltrnrlly fixed :ige makes no attempt at the 
achievcmcot of proportionality. 

Freedom of expression is Loo important a principle to 
be lightly cast aside or limited. Whether politic~I, reli• 
gioll5. artistic or commercial; freedom of expression 
should not be suppressr.d except where urgent and com
_pelllng reasons exist and 1hcn on ly to the cxte)lt and for 

certitude si Jes moyens Jes rnoins radicaux ont ete choisis 
pour atteindre l'objcctif gouvernemental. En revanchc, 
dans les cas ml le gouverncment arbitrc entre les rcven
dicatiom d'individus ou de groupcs opposes, le choix des 

a moyens commc celui des fins cJCigc souvent l'cv2 luation 
de preuves scientlfiques contradicloires et de demandes 
legitimes mais contraires quant a la repartition de res
sources limitecs, cc que Jes tribunaux ne pcuvcnt faire 
avec Je mernc dcgrc de certitude, Bien que, selon ia 

b preu\·c, le gouverncmenl dispQSe ·d'autres options com
porta nl unc intrusi,1n moindre qui repondcnt a r,cs 
objectifs plus modcstcs, la prcu i<e d6montre aussi ~.,3 
rieccssite -d'interd irc la publicite pour parvcnir a·u_x 
objectif.s que ie gouvcrncmcnt s'est raisonnablem~t 
rue, Cettc Cour n'adoptern pus unc intcrprctatibn (~-

" trictive de la prcuve en matierc de sciences humaincs .._'J

nom du primiipc de l'aJleiJJtc mi11imrd,c ct n'obligcra pis · 
I . legislatures a choisir les moyens Jes moins ambi.ti~" 
pour pro1cgcr <lt:.S groupci; \•ulncrnblc.s. eanmoin~. )is 
conclusions du gouvernement doivcnt s'appuycr sur des 

d elements de preuve solides. Troisiemement, on ne laissc 
pas entendre que Jes effets de ]'interdiction sont telle
ment se~·eres qu'ils l'emportcnt sur l'objectif urgent ct 
reel du gouvcrnement. ll est toujours lol"siblc aux annon
ccurs d'ad resser lcur message au parents cl au~ autres 

e adultcs. !Is sont ega.Jemenl libr~ de pa nicipcr ~ la 
pu blicite educative, Lo. veritable preoccupation a l'ori
gine ·de la con·testation de la Loi c t qu:c lle touche lcs 
revenus dans une cenaine mC$urc. Ccla signific simple
mcnt que les annonccurS dcvront inventer de nouvellcs 

f strategies de commercialisation des produits pour 
enfants, 

Les juges Beetz ct McIntyre (dissidents): Les articles 
2.4·8 et 249 de la Loi sur la prol~C't io11 du co11somma1tur 

g ne sont pas justifies en venu de l'artli:lt premier de la 
Chime ctrnadionne ou de J'art. 9.1 de la Chant quebe
coisc.. Promouvoir le -bien-etr1: des enfants est un objtt:tlf 
qtll repond a une ;prcoecupat1on urgenLe el rcelle pour 
tout ·gouverncmcnt, mais ii n'a pas ete demont re en 

11 l'espece. que la pubJicltc televisee destinee aux cnfants 
met en danger leur bien~etn:. De plus, les moyens choisis 
ne sont pas proportionnels a l'objectif. Une interdiction 
totale de ·1a publicitc tclcviscc dcstinee aux en fants 
itl.~qu'a un certain age tixe arbi1rairemcnt indique qu ii 
n'a pas ete tenfe de satisfaire i l'cxigencc de 
proportionnalite. 

La libcrte d'exprcssion es t trop irnportantc pour etrc 
ecnrtee OU restreinte 3 (3, lcgerc. La liberle d'expression, 

j qu'clle soit politiq ue, religjeusc, artistique ou c.omrncr
ciale, ne devrt\it aue supprime~ que dans des ca$ ou 
existent des motifs urgents ct imperati fs de le faire, ct 
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the time necessary for the protection of the community. 
This is not such a case. 

(5) Fundamental Justice 

Responden1's contention that s.s. 248 and 249 or the 
Comumer Pro1ecrlo11 Act infringes. 7 or lhe Canadi:tn 
Charter canrio1 be elllertaincd. The proceedings in this 
case nrc brought only againSt the company and not 
ga!nst any lndil;idonls, A corporat10n, unITke its offi

cers, cannot avilil lm:lf or the prolcclion offered by s. 7 . 
The wo d "Everyone'' ins. 7. read in light of the rcs1 or 
the section. exclµde.s corporations and other rtificial 
cnthic$ \neap.able of enjoying life, liberty or security of 
th.c person. an<l ln_cl~dcs oilly human beings. 
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Applied: /111omey G,mcrnl of Quebec"· Kellogg's Co. 
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[1988] 2 S.C.R . 790; R. v. Big M Drug M(lr( Lid. , 
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ti 

sculcment alors dans la mcsure et pour le temps neces
saire a la protection de la collectivitc. Ce n'est pas le cas 
en l'espcce. 

(5) Justice Jo11damentale 

On nc pe1J1 retonlr la prctcntion de l'i ntiinee ~clon 
lnquellc lcs arl. 248 et 249 de l:i Lo, s11r la protecr/011 du 
,•or1som111ar 11r porte.nt a11cinte a l'nrt. 7 de la .Charle 
cnnad1cnne. Dans la prfucntc e~~. lcs poom1i1cs con-

1, ccrncnt une comp.agnie e1 non des individus. A la diff6:.._ 
rcnce de ses dirigcanU, une soci i:1,; rl c pcul invoquer I 
protection qu'•ffre !'an . 7 de lo Chart/! . Le mo ~: 
•Chacun• ii l'an. 7, comptc 1enu du rcsle de l'art icle--;
cxclul le> ~od ctcs el a,Hrr:S en lites qui ne peuv.enl jouf,: 
de la vie, de la liberle et de la sccurite de la personne, ef] 

C ne comprend quc lcs etres humains. '.ca 
(_) 
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POUR VOI contre un arret de la Cour d'appel 
du Quebec, [1986) R.J .Q. 244 1, 32 D.L.R. (4th) 
641. 3 Q.A.C. 285 , 26 C.R.R. 193, q·ui a infirme 
un jugcmen1 de lu Cour supericu re, r1982J C.S. 
96. Pourvoi accucilli, lcs juges Beetz et McIntyre. 
sont dissidents. 

Yves de Montigny et Richart,/ Tardif, pour 
l'appelant. 

Yvan Bolduc, Michel Robert, c.r., Luc Marti
neau et Marie-Jos~e Hogue, po1.1r l'intimee. · 

Pierre Valois et Gilberte Bechara, pour l'inter
venant Gilles Moreau. 

Lorraine E. Weinrib, pour l'intervenant le pro
cureur general de !'Ontario. 
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" 
The judgment of Dickson C.J. and Lamer and 

Wilson JJ. was delivered by 

THE CHIEF JUSTICE AND LAMER AND WILSON e 
JJ.-This appeal raises questions cqncerning the 
constitutionality, under ss. 91 and 92 of the Con
stitution Act, 1867, and ss. 2(b) and 7 of the 
Canadian Charter of Rights and .Freedoms, of ss. 
248 and 249 of the Quebec Consumer Protection f 

Act, R.S.Q., c. P-40.1, respecting the prohibition 
of television advertising directed at persons under 
thirteen years of age. 

The appeal is by leave of this Court from the 
judgment of the Quebec Court of Appeal (Kauf
man and Jacques JJ.A.; Vallerand J.A. dissenting) 

g 

Louis- Yves Fortier, c.r., et Michel Sylvestre, 
pour Jes intervenants Pathonic Communications 
Inc. et Reseau Pathonic Inc. 

Marc Legros et Diane Lajoie, pour l'intervenant 
la Coalition contre le retour de la publicite desti
nee aux enfants. 

Le jugemenl du juge en chef Dickson et des 
juges Lamer et Wilson a ete rendu par 

LE JUGE EN CHEF ET LES JUGES LAMER ET 
WJLSON-Ce pourvoi souleve plusieurs questions 
relatives a la constitutionnalite, en vertu des art. 
91 et 92 de la Loi constitutionnelle de 1867, et de 
]'al. 2b) et de ]'art. 7 de la Charte canadienne des 
droits et libertes, des art. 248 et 249 de la Loi sur 
la protection du consommateur, L.R.Q., chap. 
P-40.1, qui interdisent la publicite televisee desti
nee a des personnes a.gees de moins de treize ans. 

Le pourvoi, autorise par cette 'Cour, attaque 
l'arret de la Cour d'appel du Quebec (Jes juges 
Kaufman et Jacques; le juge Vallerand etant dissi-
dent) rendu le I 8 septembre 1986, [ 1986] R.J .Q. 
2441, 32 D.L.R. (4th) 641, 3 Q.A.C. 285, 26 
C.R.R. 193, qui a accueilli l'appel du jugement de 
la Cour superieure, district de Montreal, prononce 
par le juge en chef adjoint Hugessen Ii, 8 janvier 
1982, [l 982] C.S. 96, lequel reietai t !'action inLen
tee par l'intimee en vue de fa.ire declarer ultra 
vi res de l' Assemblee nationale du Quebec Jes art. 
248 et 249 de la Loi sur la protectio11 du consom
mateur et, a titre subsidiaire, de Jes faire declarer 

on September l8, 1986, [1986] R.J.Q. 2441, 32 
D.L.R. (4th) 641, 3 Q.A,C. 285, 26 C.R.R. 193, h 
allowing an appeal from the judgment of Hugessen 
A.C.J. of the Superior Court for the District of 
Montreal on January 8, 1982, [1982] C.S. 96, 
which dismissed the respondent's action for a .dec• 
laration that ss. 248 and_ 249 of the Consumer 
Protection Act were ultra vires the legislature of 
the province of Quebec and subsidiarily that they 
were inoperative as infringing the Quebec Charter 
of Human Rights and Freedoms, R.S.Q., c. C-12. j inoperants comme portant atteinte a la Charte des 

droits et libertes de la personne du· Quebec, 
L.R.Q., chap. C-12. 
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F.rnploye Relat ions Ac, (Alta.) , [19 87] 1 S.C.R. 
313; PSA C 11• Canada. [19B7] I S . . R. 424; and 
RWDSU •. S askat c/Jewnn, [ 1987) I S. .R. 460, 
the rn. jority of the ·ourt found I hat freedom of 
as. ociarion did not in clude the right LO slrike. The 
activity iLSc'l'f was not within t.he sphere protected 
by s. 2(d) ; Lhcrefore rbc government action in 
resrricting it was not nt ra ry to the Charter. The 
same procedure most be followed with r~ pect to 
aTI analysis of freedom of expre5sion : Lbe firs! step 
to be taken in a n inquiry of this 'kind is to discover 
whether the activity which the plaintiff wishes to 
pursue may properly be characterized as falling 
within "freedom of expression" . Jf the activity is 
not within ;_ 2(b) , the government a<Hion obviously 
cannot be challenged under that section. 

The necessity of l his first step has been 
described, with reference to the narrower concept 
of ''freedom of speech", by Frederick Schauer in 
his work entitled Free Speech: A Philosophical 
Enquiry ()982) at p. 91: 

We are attempting to identify those things 1h01 one is 
fr~ (or at lca~l more free) lo do when a Free Speech 
Principle is acce~1led. What acti~itit:$ justify a11 iippeal 
to the concept or fr~dom of pcceh7 These aolivilies are 
t:lcarty somc1hing less than the totality of human con
duct and ... some.thing more lhan merely movi:ng one's 
tongue, mouth and vocal ebor.ds to make linguistic 
noises. 

«Expression" has bolh a content and a form, and 
the two can be inextricably connected. Activity is 
expressive if it attempts lo convey meaning. That 
meaning is its e-0ntent. Freedom of expression wM 
entrenched in our Constitution and is guaranteed 
in the Quebec Charter so_ as to ensure that every
Olle can manifest their thoughts, opinions, beliefs, 
iitdeed a li expressions of the heart and mind, bow
ever unpopular, distasieful or contrary to the 
mainstream. Such prote,ction is, in the words of 
both the Canadian and Quebec Charters, ·••funda· 
mental" because in a free, pluralistic and demo
cratic society we prize a diversity of ideas and 
opinions for their inherent value both to the com
munity and to the individual. Free expression was 
for Cardozo J. of the United States Supreme 
Court "the matrix, the indispensable condition of 
nearly every other form of freedom" (Palko v. 

Service Employee Relations Act (Alb.), [1987] 1 
R.C.S. 313, AFPC c. Canada, [1987] 1 R.C.S. 
424, et SDGMR c. Saskatchewan, 11987] 1 
R.C.S. 460, cetre Cour, a la majorite, a conclu que 

" la liberte d'association ne comprenait pas le droit 
de greve. L'activi1c c!le-memc ne rclcvait pa$ du 
champ protege par l':i l. 2d) ; par consequent, le 
gouvernement n'enfreignait pas la Charts en la 
restrcigno nt. ti faut faire le meme cherninement ~ 

" pour ]'analyse de la libertc d'exprcs~ion; dans ce , 
genre d'examen, la premiere etapt: consiste ii ~ 
determiner si !'on peul dire que l'activilc que 
souhaile poursuivre la demandercssc rclcve de la ;;) 

C , libertc d expression». Si l'activite ne relcve pas de i 
!'al. 2b), !"action gouvernementale nc pcuL evid.em· "' 

C 
ment pas etre contestcc en ve,1"(1,1 de eel article. .. 

co 
c» 

Frederick Schauer, dans son ouvrage inlitule ,... 
d Free Speech: A Philosophical Enquiry (1982), 

par.le de la nec:cssi(e <le ce!le premiere ctape au 
sujel de la notion plus rcstreinte de .libene de 
parole•, a la p. 91: 

[TRA0UCTION] Nous tenton.s d'identificr lcs choses 
i qu'une personnc est libre (ou du moins plus libre) de 

Caire lorsq_uc le principt: de la liberte de parole est 
accepte. Quelles sont Jes aclivites qui ron1 ;1ppel a la 
libcrtc de parole?· Ces activiws n'englobenl evidemment 
pas la tolalite de l'actlvit6 humaine mais ( . .. ) rie se 

f limitent pas au ~ul mouvement de la langue, des 
macboires el des cordcs vocales pour produirc des sons 
linguistiques. 

L'cexpresslon• possede a la fois un contenu et une 
g forme et ccs deux elements peuvent etre inextrica

bJement lies. L'ac:tivite est expressive si elle tentc 
de transmettre une signification. Le message est 
son contenu. La liberte d'expression a ete consa
cree par notrc Constitution et est garantie dans la 

h Charte quebecoise pour assurer que chacun puisse 
manifester ses pen~ees, ses opinions, scs croyances, 
en fait, toutes lcs expressions du co:ur ou de 
!'esprit, aussi impopulaires, deplaisantes OU contes
tataires soient-ellcs. Cette protection est, selon Jes 
Chartes canadienne et quebecoise, «fondamentale,. 
parce que dans une societe Jjbre, pluraliste et 
democratique, nous attachons une gral)de valeur a 
la divcrsitc des idecs ct des opinions ·qui es t inlrin-

j soqucrncnt salutai re tan! pour la collcctivite que 
pour l'ind ividu. Pour le juge Cardozo de la Cour 
supreme des Elat -Unis, la liberte d'cxpression 
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Connecticut, 302 U.S. 3 I 9 (1937), at p. 327); for 
Rand J. of the Supreme Court of Canada, it was 
"little less vital to man's mind and spirit than 
breathing is to his physical existence" (Switzman 
v. Elhling, [1957) S.C.R. 285, at p. 306). And as 
the European Court stated in the Handyside case, 
Eur. Court H. R., decision of 29 April 1976, Series 
A No. 24, at p. 23, freedom of expression: 

... is applicable not only to "information" or "ideas" 
that a:re favourably received or regarded as inoffensive 
or as a matter of indifference, but also to those that 
offend, shock or disturb the State or ariy sector of the 
population. Such are the demands of that pluralism, 
tolerance and broadmindedness without which there is 

, no "democratic s·ociety". 

We cannot, then, exclude human activity from the 
scope of guaranteed free expression on the basis of 
the c~mtent or meaning being conveyed. Indeed, if 
the activity conveys or attempts to convey a mean• 
ing, it has expressive content and prima facie falls 
within the scope of the guarantee. Of course, while 
most human activity · combines expressive and 
physical elements, some human activity is purely 
physical and does not convey or attempt to convey 
meaning. It might be difficult to characterize cer
tain day•to-day tasks, like parking a car, as having 
expressive content. .To bring such activity within 
the protected sphere, the plaintiff would have to 
show that it was performed · to convey a meaning. 
For example, an unmarried person might, as part 
of a public protest, park in a zone reserved for 
spouses of government employees in order to 
express dissatisfaction or outrage at the chosen 
method of allocating _a limited resource. If that 
person could demonstrate that bis activity did in 
fact have expressive content, he would, at this 
stage, be within the protected sphere and the s, 
2(b) challenge would proceed. 

The content of expression can be conveyed 
through an infinite variety of forms of expression: 

etait [TRADUCTION) «la matrice, l'eJemeht essen• 
tiel de presque toute autre forme de· liberte» 
(Palko v, Connecticut, 302 U.S . 319 (1937) a lap. 
327) ; pour le juge Rand de la Cour supreme du 

a Canada, elle etait [TRADUCTION] «tout aussi vitale 
a !'esprit humain que !'est la respiration a !'exis
tence physique de l'individu» (Switzman v. 
Elbling, [1957) R,C.S. 285, a la p. 306). Et 
comme la Cour europeenne l'affirmait dans !'af-

t, faire Handyside, Cour Eur. D. H ., decision du 29 
avril 1976, serie A n• 24, a la p. 23, la liberte 
d'expression: 

. . . vaut non sculcment pour Jes •informations• ou 
c •idees, accueillies avec faveur ou considerees comme 

inof(cnsives ou indifferente:; , mais aussi pour celles qui 
hcmrtcnt, choquenl ou inquietcnr l'Etat ou une fraction 
quelconque de la population. Ainsi le vculent le plura
Jisrne, la tolerance et !'esprit d'ouverture sans lesquels ii 

d n'est pas de •SOCiete democratique•. 

~ous ne pouvons done ecarter une activite 
humaine du champ de la garantie de la liberte 
d'expression en se basant sur le contenu ou la 

e signification. En effet, si l'activite transmet ou 
tente de transmettre une signification, elle a un 
contenu expressif et rel.eve a premiere vue du 
champ de la garantie. Evidemment; bien que la 
plupart des activites hurnaines comportent a la fois 

J des elements d'expression et des elements physi
ques, certaines activites humaines sont purement 
physiques et ne transmettent ni ne tentent de 
transmettre une signification. II peut etre difficile 
de dire de certaines activitcs quotidicnnes, comme 

g stationner une voiture, qu'elles ont un contenu 
expressif. Pour Jes faire cntrer dans la sphere des 
activites protegees, Je demandeur devrait etablir 
qu'elles avaient pour but de transmettre un mes-

h sage. Par exemple, une personne celibataire pour
rail, en signe de protestation publique, garer sa 
voiture dans une zone reservee aux conjoints des 
employes du gouvernemenl pour manifester son 
desaccord ou son indignation quant au moyen 
choisi pour repartir des ressources limitees. Si 
cette personne pouvait dernontrer que son geste 
avait un contenu d'expression, elle seralt, a cette 
ctapc•ci, a l'interieur du champ d'activite protege 
ct on pourrait poursuivre !'examen de la contesta-

j tion fondee sur l'a:I. 2b). 

Le contenu de !'expression peut etre transmis 
par une variete infinie de formes d'expression: par 
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Government law -- Crown -- Servants of the Crown -- Agents of the Crown --Actions by and 
against Crown --Abuse of legal power -- Malicious prosecution by Crown servants --Appeals and 
judicial review -- Scope of review -- Application for judicial review of Security Intelligence Review 
Committee's dismissal of her complainant against CSIS agents dismissed --Applicant complained 
agents harassed, intimidated and threatened her a.t hoine and work -- SIRC found while questioning 
was aggressive, it was not improper -- Applicant now raised legal and constitutional arguments for 
first time in court, which was not purpose of judicial review -- SIRC erred in finding CSIS policy on 
workplace visits was not yet in effect -- However, error inconsequential as agents waited by 
applicant's vehicle on street and did not actually attend her workplace for questioning. 

Professional responsibility -- Regulated pmfessions -- Administration -- Investigation --
Investigation of complaints -- Inquiries and hearings -- Occupations -- Police officers -- Powers -
Application for judicial review of Security Intelligence Review Committee's dismissal of her 
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complainant against CSIS agents dismissed --Applicant complained agents harassed, intimidated 
and threatened her at home and work -- SJRC found while questioning was aggressive, it was not 
improper --Applicant now raised legal and constitutional arguments for first time in court, which 
was not purpose of judicial review -- SJRC erred in finding CSJS policy on workplace visits was not 
yet in e_ffeet -- However, error inconsequential as agents waited by applicant's vehicle on street and 
did not actually attend her workplace for questioning. 

Application for judicial review of the Security Intelligence Review Committee's dismissal of her 
complaint against CSIS agents. The applicant alleged the agents harassed, intimidated and 
threatened her at home and work about her background in Turkey, and interfered with her security 
status. The complaint was dismissed by SIRC, which found the applicant was justifiably alarmed by 
the manner of questioning, but the agents had not acted improperly. The applicant had been 
employed full-time in the public service since 2007. During 2005 and 2006, the CSIS agents 
interviewed the applicant three times at home and once on the street near her workplace. The agents 
arrived unannounced the first two times, scheduled the third visit and then invited her to coffee. 
When the applicant declined, the agents waited by her car, which was parked on the street near her 
workplace. The questioning was centered on the applicant's ex-husband. The agents mentioned the 
applicant's security status, which she needed to obtain public service employment. SIRC found 
there was no interference with the applicant's security status by the agents, questioning could be 
aggressive without being improper and workplace visits were discouraged but could be justified 
because the agent needed to question the applicant in the absence of her husband. SIRC found the 
agents were making an accurate statement when they stated that being dishonest could impact the 
applicant's security status and that it was not improper for them to advise her of this fact. The 
applicant argued SIRC erred in failing to recognize the legal parameters of the agents' conduct and 
made unreasonable findings of fact on whether the agents violated CSIS policy on workplace visits. 

HELD: Application dismissed. While SIRC had the power to decide legal issues, it did not have an 
obligation to do so when none had been raised. The applicant's complaint did not suggest that 
agents violated s. 12 of the Canadian Security Intelligence Service Act or her Charter rights. The 
applicant acknowledged that agents may have been acting within their lawful authority, but 
complained they acted improperly. The applicant was raising legal and constitutional arguments for 
the first time before the court, which was not the purpose of judicial review. SIRC did en in finding 
CSIS policy on workplace visits was not in effect at the time of the interviews. The policy had been 
in effect for eight months at that time. However, the error was inconsequential. The policy did not 
apply as the· agents met the applicant on the street. They did not attend her workplace unannounced. 
Furthermore, even if the policy applied, it recognized that workplace visits were still a legitimate 
investigative strategy but agents had to use good judgment. Here, the agents gave a valid reason of 
needing to speak to the applicant away from her husband. 

Statutes, Regulations and Rules Cited: 
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Anti Terrorism Act, 

Canadian Charter of Rights and Freedoms, 1982, R.S.C. 1985, App. II, No. 44, Schedule B, s. 8, s. 

9 

Canadian Security Intelligence Service Act, RSC, 1985, c. C-23, s. 12, s. 38, s. 40, s. 41, s. 4l(l)(b), 
s. 52(1) 

Counsel: 

Paul Champ, for the Applicant. 

Helen Gray and Abigail Martinez, for the Respondent. 

Gordon K. Cameron, for the Intervener. 

rm. SONS FOR .JUDGMENT AND JUDGMENT 

O'REILLY J.:--

I. Ovenriew 

1 Ms. Chimen Mikail laid a complaint against the Canadian Security and Intelligence Service 
[CSIS) alleging that CSIS agents had intimidated, harassed and thrc,atened her at her home and 
workplace in the course of questioning her about her background in Turkey. She also alleged that 
CSIS interfered with her security status. The Security Intelligence Review Committee [SIR.CJ 
considered her complaint and dismissed it. SIRC found that, while Ms. Mikail was justifiably 
alarmed about the way she was questioned, CSIS agents had not acted improperly in the 
circumstances. 

2 Ms. Mikail argues that SIRC's decision failed to recognize the legal parameters that govern the 
conduct of CSIS agents, particularly the provisions of the Canadian Charter of Rights and 
Freedoms, and the Canadian Security Intelligence Service Act, RSC 1985, c C-23 [CSIS Act). She 
maintains that CSIS agents had no la:wful authority to question her repeatedly and, in particular, no 
business confronting her at her place of work. She also contends that SIRC made an unreasonable 
finding of fact about whether CSIS violated its own policy on workplace visits. She asks me to 
quash SIRC's decision and order it to reconsider her complaint. 

3 I can find no legal or factual grounds for overturning SIR.C's decision and must, therefore, 
dismiss this application for judicial review. SIRC had no obligation to deal with the legal questions 
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says, in light of her experience with security agencies in the Middle East, such as the Mukbabarat, 
who operate without any legal constraints. 

24 1n sum, Ms. Mikail maintains that SIRC did not give any consideration to the legal parameters 
that govern the conduct of CSIS agents and, therefore, its decision dismissing her claim should be 
quashed because it was based on errors oflaw. 

25 I cam1ot agree with Ms. Mikail's submissions. 

26 Generally speaking, SIRC's mandate is to investigate complaints, review the manner in which 
CSIS performs its functions and direct CSIS, or its Inspector General, to conduct a review of 
specific activities of CSIS (CSIS Act, ss 38, 40). While tl1e CSIS Act does not specifically grant 
SIRC the power to decide legal questions, it must, in order to carry out its mandate, have 
jurisdiction to apply prevailing laws, including the Charter (Procureur general du Canada c Hani 
Al Telbani, 2012 CF 474, at para 105). In particular, SIRC has jurisdiction to determine whether 
CSIS agents have complied with the law. 

27 However, while SIRC can decide legal issues, its mandate is broader than that. Any person 
can complain to SIRC about any "act or thing" done by CSIS (CSIS Act, s 41). SIRC must 
investigate all complaints that are not "trivial, frivolous, vexatious or made in bad faith" (CSIS Act, 
s 41(1)(b)). It must then report its findings and make any recommendations it considers appropriate 
in the circumstances (CSIS Act, s 52(1)). 

28 Accordingly, SIRC's powers include deciding questions oflaw, but are not confined to legal 
issues. If a complainant maintains, for example, that CSIS bas acted unlawfully, SIRC no doubt 
must decide the legal questions that arise out of that complaint. Failure to do so would give rise to a 
valid basis for judicial review of SIRC's decision. On the other band; where a person complains 
about some "act or thing" CSIS has done, but does not allege a violation of the law, SIRC must 
respond to the substance of the complaint. It would not necessarily have to consider whether CSIS's 
conduct was unlawful . CSIS could be acting improperly even though it was within the bounds of the 
law. 

29 Here, Ms. Mikail complained to SJRC that CSIS agents bad interfered with her security status 
and had behaved in a coercive, harassing and intimidating manner. She did not suggest that the 
agents bad violated s 12 of the CSIS Act, or that they had infringed her Charter rights. Ms. Mikail 
alluded to the possibility that the agents had engaged in criminal harassment; but acknowledged that 
they may have been acting within their lawful authority. She argued that, notwithstanding that 
authority, the agents had acted improperly. 

30 SIRC reviewed a substantial body of evidence relating to the circumstances surrounding the 
encounters between Ms. Mikail and CSIS agents, including her testimony, the agents' testimony, 
written reports oftbe various interviews, and documentary evidence from a variety of sources. It 
concluded that the agents had not acted inappropriately. None having been specifically raised, it did 
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not decide any questions of law. 

31 Therefore, I cannot agree with Ms. Mikail's contention that SIRC was obliged to determine the 
legal parameters that define the proper scope of CSIS's agents' conduct in response to her complaint. 
Nor is that a valid basis on which to seek to overturn SIRC's decision. The power to decide legal 
issues does not create an obligation to do so when none have been raised. 

32 In addition, applicants for judicial review cannot, generally speaking, raise issues that were 
not put before the tribunal whose decision is under review, particularly constitutional questions. Ms. 
Mikail points to an oblique reference to the Constitution in her counsel's closing arguments to SIRC 
and suggests that that was sufficient to create a duty on SIRC to decide whether her Charter rights 
had been violated. To my mind, this general submission was not a sufficient foundation for a 
Charter argument. SIRC could not have been expected to imagine what provisions of the 
Constitution Ms. Mikail was pUiporting to rely on, anticipate the submissions that might have been 
made in respect of those provisions, and provide a detailed constitutional analysis in its reasons, 
without full argument on the point. 

33 Further, the necessary factual foundation for the alleged Charter breaches had not been laid. 
For example, there was no evidence before SIRC to support a claim that CSIS agents had intruded 
on Ms. Mikail's reasonable expectations of privacy by tracking her to her place of employment. Nor 
was there evidence that Ms. Mikail, psychologically speaking, was detained when a CSIS agent met 
her by her car and posed a few questions. Accordingly, the necessary factual foundation for Ms. 
Mikail's Charter arguments was not established before SIRC. In the circumstances, SIRC could not 
respond meaningfully to any constitutional issues rising from Ms. Mikail's complaint, even if Ms. 
Mikail had urged it to do so, which she did not. Further, the lack of a factual record also prevents 
me from addressing those issues. ( Canada (Justice) v Khadr, 2008 SCC 29, at para 15; AA v BB 
(2007), 83 OR (3d) 561 (ONCA). 

34 In effect, therefore, Ms. Mikail is raising her legal and constitutional arguments for the first 
time before me. With rare exceptions, it is not the role of the Court on judicial review to address 
issues that were not before the tribunal whose decision is contested (Toussaint v Canada (Labour 
Relations Board), [1993) F.C.J. No. 616, at para 6; Poirier v Canada (Minister of Veterans Affairs), 
[1989] 3 FC 233, at para 16). Since SIRC does have jurisdiction to decide legal issues, including 
Charter arguments, Ms. Mikail should have raised her legal arguments before SIRC. It could then 
have ensured that the necessary evidence was presented and that full submissions on them were 
heard. Only then could it have responded to them in a meaningful way. 

35 Therefore, I need not deal with the substance of Ms. Mikail's arguments in respect of alleged 
breaches of the CSIS Act and the Charter. Those arguments were not presented in the hearing 
before SIRC. SIRC did not, therefore, have a proper opportunity to consider them. Accordingly, 
Ms. Mikail's legal arguments before me do not present valid grounds for allowing her application 
for judicial review. 
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O'Neill et al. v. The Attorney General of Canada 
[O'Neill v. Canada (Attorney General)] 

82 O.R. (3d) 241 

Ontario Superior Court of Justice, 

Ratushny J. 

October 19, 2006 
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Charter of Rights and Freedoms -- Freedom of expression -- Provisions of Security of Information 
Act which make it criminal offence to communicate, possess and retain "secret official" and 
"official" information violates. 2(b) of Charter and are not saved under s. 1 of Charter -- These 
provisions are of no force or effect-- Canadian Charter of Rights and Freedoms, ss. 1, 2(b) -
Security of Information Act, R.S.C. 1985, c. 0-5; ss. 4(1)(a), 4(3), 4(4)(b). 

Charter a/Rights and Freedoms -- Freedom of the press -- Government alleging criminal offences 
under Security of Information Act against journalist and obtaining search warrants for her home 
and office in order to intimidate her into revealing source of leak of information -- Government 
actions constitute abuse of process and violate freedom of the press -- Search warrants are quashed 
and seized materia./s must be returned -- Canadian Charter of Rights and Freedoms, ss. 2(b), 24(1) 
-- Security of Information Act, R.S. C. 1985, c .• 0-5. 

Charter of Rights and Freedoms -- Fundamenta/justice -- Mens rea -- Sections 4(J)(a) and 4(4)(b) 
o/Securlty of Infonruition Act make it criminal offence to communicate, possess and retain "secret 
official" and "official" information -- Offence under s. 4 is punishable by up to 14 years' 
imprisonment-- Offences in ss. 4(1)(a) and 4(4)(b) are "true crimes" -- Offences [except for 
possession of prohibited thing "without lawful excuse" under s. 4(4)(b)] impose criminal liability 
without fault -- These provisions violates. 7 of Charter and are not saved under s. 1 of Charter -
Provisions are of no force or effect-- Security of Information Act, R.S.C. 1985, c. 0-5, ss. 4(J}(a}, 
4(4)(b). 

Charter of Rights and Freedoms -- Fundamental justice -- Overbreadth -- Provisions of Security of 
Information Act which make it criminal offence to communicate, possess and retain "secret official" 
and "official" information are overbroad-- Provisions violates. 7 of Charter and are not saved 
under s. 1 of Charter -- Provisions are of no force or effect -- Canadian Charter of Rights and 
Freedoms, ss. 1, 7 -- Security of Information Act, R.S.C. 1985, c. 0-5, ss. 4(1) (a), 4(3), 4(4)(b). 
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Charter of Rights and Freedoms -- Fundamental justice -- Vaguenes~ -- Provisions of Security of 
Information Act which make it criminal offence to communicate, possess and retain "secret official" 
and "official" information are impermissibly vague -- Provisions violates. 7 of Charter and are not 
saved unde,· s. 1 of Charter -- Provisions are of no force or effect -- Canadian Charter of Rights 
and Freedoms, ss. 1, 7 -- Security of Information Act, R.S. C. 1985, c. 0-5, ss. 4(])(aj, 4(3j, 4(4)(b). 

Charter of Rights and Freedoms -- Unreasonable search and seizure -- Search with wan-ant -
Government alleging criminal offences under Security of Information Act against journalist and 
obtaining search warrants for her home and office in order to intimidate her into revealing source 
of leak of information -- No jurisdictional error in issuance of warrants -- W a,rants do not violate 
s. 8 ors. 2(b) of Charter -- Canadian {page242} Charter of Rights and Freedoms, ss. 2(b), 8 -
Security of Information Act, R.S. C. 1985, c. 0-5. 

Criminal law -- Abuse of process ~- Government alleging criminal offences under Security of 
Information Act against journalist and obtaining search warrants for her home and office in order 
to intimidate her into revealing source of leak of information -- Government actions constitute 
abuse of pmcess -- Search warrants quashed and seized materials must be returned -- Security of 
Information Act, R.S. C. 1985, c. 0-5. 

The applicant journalist ("O") wrote a news article, which was published in the applicant 
newspaper, concerning Maher Arar, a Syrian-born Canadian citizen who was arrested and deported 
to Syria by American authorities. The R.C.M.P. suspected that there had been an unauthorized leak 
of information to 0. Search warrants were obtained and executed at O's home and at the office of 
the applicant newspaper in the course ofan investigation into alleged violations of ss. 4(1) ( a), 4(3) 
and 4(4)(b) of the Security oflnformation Act ("SOIA"). Generally, s. 4 of the SOIA makes it a 
criminal offence to communicate, possess and retain "secret official" and "official" information. No 
charges were laid against the applicants. The applicants brought an application challenging the 
validity of the searches and seizures on three gr~.mnds: ss. 4(l)(a), 4(3) and 4(4)(b) of the SOIA 
violate ss. 7 and 2(b) of the Canadian Charter of Rights and Freedoms; the issuance and execution 
of the search warrants constituted an abuse of process; and the search warrants were invalid. 

Held, the application should be granted. 

The impugned provisions of the SOIA violates: 7 of the Charter in that they are overbroad. The 
provisions are intended to criminalize, arid therefore deter and protect against, the unauthorized 
release of government information that carries with it some element of harm to the national interest 
ifreleased, causing it to be categorized as "secret official" or "official". There is no definition in the 
SOIA of the terms "secret official", "official", "lawful authority'' or "authorized". Regardless of 
whatever classification system the Government of Canada might employ by way of its 
administrative policies applying to its employees and officials, there is no classification system 
made applicable by law, as opposed to an administrative guideline, to the impugned sections of the 
SOIA to assist in determining their meaning. The sections are, therefore, standardless, with the 
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result that they are facially meaningless. In their present state, the impugned sections give the state 
the unfettered ability to protect whatever infom1ation it chooses to classify as "secret official" or 
"official" or unauthorized for disclosure, and to punish by way of a criminal offence those 
"speakers", "receivers" and "listeners" who come within that protected sphere. The means suggested 
by the Crown could not save the impugned sections from their overbreadth. The Access to 
Information Act, R.S.C. 1985, c. A-1 is not a statute that can be used to limit the Act except, 
potentially, for civil servants and only then in relation to written records. The general availability of 
a public interest defence for the SOIA offences created by the impugned sections is speculative. 
Reliance upon the judicious application of prosecutorial discretion in respect of those offences can 
only provide an insecure safety net when that prosecutorial discretion is unlimited and unguided by 
the legislation. 

The impugned provisions of the Act also violates. 7 of the Charter in that they are impermissibly 
vague. Because the sections fail to define what is caught by "secret official" and "official" 
information, individuals, and particularly those who are not bound by government policy guidelines, 
are unable to know from the impugned sections when they are approaching the boundaries of 
criminal [page243] sanction and unable to make a considered evaluation of whether their conduct is 
likely to be criminal or not. Similarly, the lack of delineation of a zone of risk by those sections 
gives no guidance to law enforcement officials in determining whether a crime has been committed; 
the result is that there are no controls on the exercise of their discretion, and there is a danger of 
arbitrary and ad hoc law enforcement. 

Sections 4(1)(a) and 4(4)(b) of the SOIA expose those convicted of an offence to the possibility of a 
prison sentence ofup to 14 years. These offences are "true crimes". As a matter of fundamental 
justice, then, the offences mtist in.elude a fault or mens rea requirement. There is no requirement by 
the words of s. 4(1 )(a) that the possessor or communicator know or have reasonable grounds to 
believe that he or she has had possession of a prohibited thing or is without authorization. Section 
4(1)(a) imposes no requirement of any element of fault, either subjective or objective. Instead, it 
imposes criminal liability solely on the basis of the accused's act of communicating the prohibited 
thing. Accordingly; s, 4(1)(a) violates s. 7 of the Charter. 

With respect to s. 4(4)(b), there are a number of offences comprised within that subsection, each 
having a different actus reus. There is possession of a prohibited thing, communication of a 
prohibited thing; possession of a prohibited thing and the retained possession of a prohibited thing. 
Only the act of possession of a prohibited thing includes some kind of element of fault by the use of 
the words "without lawful excuse". The other offences within that subsection impose criminal 
liability solely on the basis of the accused's commission of the prohibited act; as such the offences 
of possession, communication and retaining possession violates. 7 of the Charter. 

The Crown conceded that the impugned provisions restrict freedom of expression contrary to s. 2(b) 
of the Charter. 
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A law that is unconstitutionally vague cannot amount to a "limit prescribed by law" or constitute a 
"reasonable" limit prescribed by law so as to be justifiable under s. 1 of the Charter. In any case, the 
impugned provisions are not justified under s. I. Their purpose is pressing and substantial, but the 
overbreadtli and vagueness of the sections do not pass the rational connection aspect of the 
proportionality test. The provisions have not been well tailored to suit their purpose. They 
arbitrarily and unfairly and with a blunt club of criminal sanction restrict freedom of expression, 
including freedom of the press. For the same reasons, neither is the second aspect of the 
proportionality test, that the impugned measures minimally impair ss. 7 and 2(b) Charter rights, 
satisfied. If the impugned provisions are not rationally connected to Parliament's objective and do 
not minimally impair Charter rights, the state has not proven on a balance of probabilities that the 
infringements are demonstrably justifiable in a free and democratic society. Sections 4{l){a), 4(3) 
and 4(4)(b) of the SOIA are ofno force or effect. 

The applicants established on a balance of probabilitie-s that the search warrants, and particularly the 
allegations of criminality against 0, were used to gain access to O for the purpose of intimidating 
her into compromising her constitutional right of freedom of the press: that is, to reveal her 
confidential source or sources of the prohibited infonnation. It was reasonable to infer that the 
warrants were obtained and executed primarily for purposes other than the enforcement oftbe SOIA 
against 0, and that their purpose, instead, was to uncover the source of the leaks. That constituted 
abusive conduct and intimidation of the press. The R.C.M.P: actions so offended the public's sense 
of decency and fairness that the integrity of the judicial process was undermined. The obtaining 
[page244] and execution ofthe search warrants amounted to an abuse of process and a violation of 
freedom: of the press. The appropriate remedy was to quash the search warrants and to order the 
return of the things seized; 

The issuing justice did not fall into jurisdictional error in issuing the search warrants, and the 
warrants were not issued in violation ofss. 8 and 2(b) of the Charter. The constitutional defects of 
the SOIA leakage offences had no effect on the jurisdiction of the issuing jtJ.stice. As the documents 
sought by the warrant documentation related to an alleged offence by the press itself, this fact 
necessarily affected the balancing between the competing interests of the state in the investigation 
and prosecution of crimes and the right to privacy of the person whose premises would be the 
subject of the intended search; The issuing judge was entitled to balance privacy interests and 
freedom of the press. 0 was named as having committed two of the three alleged offences, and the 
issuing judge would have understood that the search was necessary to obtain evidence against her. 
Because O was implicated in the offences being investigated, s, 2(b) of the Charter could not shield 
her from a search and seizure related to that investigation; The issuing justice had before him some 
reliable evidence that might reasonably be believed as to the requisite reasonable and probable 
grounds regarding the alleged offences and the places and things to be searched and upon which he 
could have exercised his discretion and issued the warrants. The warrants complied with s. 487 of 
the Criminal Code, R.S.C. 1985, c. C-46 and were valid on .their face. 
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[I] RATUSHNY J.: -- The issues in this case arise out of two searches and seizures conducted 
by the R.C.M.P, at a joumalisfs home and newspaper's office in the course of its investigation of 
alleged criminal offences under s. 4 of the Security of Information Act, R.S.C. 1985, c. 0-5 [as am.] 
(the "SOIA") regarding unauthorized "leaks" of "secret official" government infom1ation. 

[2] The applicant Juliet O'Neill ("O'Neill") is a jo1m1alist writing for the Ottawa Citizen 
newspaper. The applicant Ottawa Citizen Group Inc. was the publisher bf the Ottawa Citizen at the 
material time. 

[3] The allegations ofunauthorized leaks arose out of a news article (the "O'Neill article") written 
by O'Neill and published in the Ottawa Citizen on November 8, 2003 concerning Maher Arar, a 
Syrian-born Canadian citizen whom American authorities had arrested and deported to Syria in 
September 2002, 

[4] On January 20, 2004, the R;C.M.P. obtained two search warrants to search O'Neill's home and 
an Ottawa Citizen office used by her. These warrants were issued by a justice of the peace in 
support ofa criminal investigation into alleged violations ofss. 4(1)(a), 4(3) and 4(4)(6) of the 
SOIA concerning the communication of "secret official" information and its subsequent receipt and 
retention. O'Neill was named as having committed tbe receipt and retention offences under the latter 
two sections of the SOIA. The searches occurred on January 21, 2004 and resulted in the seizure of 
documents and computer information. No charges have been laid to date. 
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access to O'Neill for the purpose of intimidating her into compromising her constitutional right of 
freedom of the press, namely, to reveal her confidential source or sources of the prohibited 
information. In other words, I am satisfied that it is reasonable to infer that the Warrants were 
obtained and executed primarily for purposes other than the enforcement of the SOJA against 
O'Neill and that their purpose, instead, was to uncover the source of the leaks. 

(155] I make these inferences on the basis of the para. 14 finding above indicating that the SOIA 
investigation began shortly after the O'Neill article was published and also on the basis of the other 
findings referred to above indicating that O'Neill became an early target of that investigation. The 
clear purpose of the investigation was to uncover the source of the unauthorized leak or leaks. The 
R.C.M.P. acknowledged this at the start of the SOIA investigation and in the Warrant 
Documentation. The findings referred to above point to a reasonable inference that approximately 
two weeks after the SOIA investigation had begun the R.C.M.P. had focused some of its 
investigative efforts on uncovering the name of O'Neill's confidential sources as a means of 
achieving its purpose. It knew at the very genesis of the SOIA investigation, sometime in the week 
following the publication of the O'Neill article, that there could be issues of privilege involved for a 
reporter's source. I think it reasonable to infer, particularly given the governmental pressure that was 
being exerted at that time and the November 18, 2003 communication referred to in the para. 19 
finding above, that the R.C.M.P. quickly turned to [page285] and kept in its sights an easy target 
from whom it could discover that source, i.e., the "publishers of secret information''. The R.C.M.P. 
then alleged that one of those "publishers" had committed criminal offences, which it had a right to 
do under the SOIA, but it did this when its declared investigative purpose was simply to uncover the 
source of the leaks. 

[156] As the applicants have stated, "O'Neill [was] not the focus of the investigation, but instead, 
an after-the-fact casualty of the resolve of some senior administrators in the R.C.M.P. to discover 
the source of embarrassing leaks". This is a reasonable inference from the facts. 

(157] In summary, it is the allegation of criminality against O'Neill in the Warrants that is the 
abusive conduct in this case and that amounts to an intimidation of the press and an infringement of 
the constitutional right of freedom of the press. 

[158] The next issue is whether these actions of the R.C.M.P. amount to conduct that offends the 
public's sense of decency and fairness such that it undermines the integrity of the judicial process. 

[159] I find that it does, even though the original culprit for this abusive conduct is the SOJA and 
its leakage provisions, allowing the R.C.M.P. to lawfully allege criminal actions against the press in 
these circumstances and thereby gain "leverage" against the press in its quest to uncover the source 
of the leaks. As I have indicated before, the evidence before me does not allow for an inference of 
improper purpose on the part of the R. C.M.P. to II shut down" the media in reporting the damaging 
leaks, but it is the spectre of law enforcement officials being able, by virtue of the leakage 
provisions of the SOIA, to threaten criminal charges so as to uncover a reporter's confidential 
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source and thereby effect a "chill", even unintended, on the right of freedom of expression and of 
the press that undermines the integrity of the judicial process. 

[160] In Canadian Broadcasting Corp. v. Lessard, [1991] 3 S.C.R. 421, [1991] S.C.J. No. 87, at 
paras. 2 and 3, La Forest J. spoke of the importance of protecting a reporter's sources as part oftbe 
constitutionally protected freedom of the press: 

[T]he freedom to disseminate infom1ation would be of little value if the freedom under 
s. 2(b) did not also encompass the right to gather news and other infom1ation without 
undue governmental interference. 

I have little doubt, too, that the gathering of information could in many 
circumstances be seriously inhibited if government had too ready access to information 
in the hands of the media. That someone might be deterred from providing information 
to a journalist because his or her identity could be revealed seems to me to be 
self-evident. [page286] 

[161] At para. 7, La Forest J. commented on the Pacific Press case (British Columbia v. Pacific 
Press Ltd. (1977), 37 C.C.C. (2d) 487, [1977] 5 W.W.R. 507 (B.C.S.C.)), where reporters' 
handwritten notes and a reporter's "contact book" had also been seized in the search, and 
commented: 

The press should not be turned into an investigative arm of the police. The fear that 
the police can easily gain access to a reporter's notes could well hamper the ability of 
the press to gather information. I would think that, barring exigent circumstances, the 
seizure of items of this nature should only be permitted When it is clear that all 
reasonable alternative sources have been exhausted. 

[162] In the concurrent case of Canadian Broadcasting Corp. v. New Brunswick (Attorney 
General), [1991] 3 S:C.R. 459, [1991] S.C.J. No. 88, at para. 44, Cory J. summarized the factors to 
be considered by a justice of the peace on an application for a search warrant for media premises. 
He stated, in part: 

(2) Once the statutory conditions [under s. 486(1)(b) of the Criminal Code] 
have been met, the justice of the peace should consider all of the 
circumstances in determining whether to exercise his or her discretion to 
issue a warrant. 

(3) The justice of the peace should ensure that a balance is struck between the 
competing interests of the state in the investigation and prosecution of 
crimes and the right to privacy of the media in the course of their news 
gathering and news dissemination. It must be borne in mind that the media 
play a vital role in the functioning of a democratic society. Generally 
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Constitutional law -- Constitutional validity of legislation -- Level of government -- Federal 
legislation -- Jvfotion by named person in security certificate proceedings to exclude evidence 
dismissed -- Named person had been certified as inadmissible to Canada on grounds of national 
security in relation to terrorist groups and activities -- Named person challenged validity of 
warrants and CSIS Act -- Impugned sections ofCSIS Act were not unconstitutional -- Lawfulness of 
warrants could be challenged, but were not unlawful -- Warrants could have been issued but for 
information believed obtained by torture and satisfiedAct requirements -- Scope of wan·ants 
extended to searches and materials seized -- Evidence was admissible -- Canadian Security 
Intelligence Service Act, ss. 2, 6, 12, 17, 21, 22, 23, 24. 

Constitutional law -- Canadian Charter of Rights andFj•eedoms -- Legal rights -- Life, liberty and 
security of person -- Privacy -- Protection against unreasonable search and seizure -- Motion by 
named person in security certificate proceedings lo exclude evidence dismissed -- Named person 
had been certified as inadmissible to Canada on grounds ofnational security in relation to terrorist 
groups and activities ~~ Named person challenged validity of warrants and CSIS Act -- Impugned 
sections of CSIS Act were not unconstitutional -- Lawfulness of warrants could be challenged, but 
were not unlawful -- Warrants could have been issued but.for information believed obtained by 
torture and satisfied Act requirements -- Scope of wan·ants extended to searches and materials 
seized -- Evidence was admissible -- Canadian Security Intelligence Service Act, ss. 2, 6, 12, 17, 21, 
22, 23, 24. 

Criminal law -- Criminal Code offences -- Offences against public order -- Offences in relation to 
terrorism -- Motion by named person in security certificate proceedings to exclude evidence 
dismissed -- Named person had been certified as inadmissible to Canada on grounds of national 
security in relation to terrorist groups and activities -- Named person challenged validity of 
warrants and CSIS Act -- Impugned sections of CSIS Act were not unconstitutional -- Lawfulness of 
warrants could be challenged, but were not unlawful -- Warrants could have been issued but for 
infonnation believed obtained by torture and satisfied Act requirements -- Scope of warrants 
extended to searches and materials seized -- Evidence was admissible -- Canadian Security 
Intelligence Service Act, ss. 2, 6, 12, 17, 21, 22, 23, 24. 

Criminal law -- Powers of search and seizure -- Search warrants -- Validity -- Motion by named 
person in security certificate proceedings to exclude evidence dismissed -- Named person had been 
certified as inadmissible to Canada on grounds of national security in relation to terrorist groups 
and activities -- Named person challenged validity of warrants and CSIS Act -- Impugned sections 
of CSIS Act were not unconstitutional -- Lawfulness of warrants could be challenged, but were not 
unlawfid -- Warrants could have been issued but for information believed obtained by torture and 
satisfied Act requirements -- Scope of warrants extended to searches and materials seized -
Evidence was admissible -- Canadian Security Intelligence Service Act, ss. 2, 6, I 2, 17, 21, 22, 23, 
24. 

Criminal law -- Constitutional issues -- Canadian Charter of Rights and Freedoms -- Legal rights 
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-- Life, liberty and security of person -- Privacy -- Protection against unreasonable search and 
seizure -- Remedies for denial of rights -- Specific remedies -- Exclusion of evidence -- Motion by 
named person in security certificate proceedings to exclude evidence dismissed -- Namedperson 
had been certified as inadmissible to Canada on grounds of national security in relation to terrorist 
groups and activities -- Named person challenged validity of warrants and CSIS Act -- Impugned 
sections of CSIS Act were not unconstitutional -- Lawf1,1/ness of warrants could be challenged, but 
were not unlawful -- Warrants could have been issued butfor information believed obtained by 
torture and satisfied Act requirements -- Scope of warrants extended to searches and materials 
seized -- Evidence was admissible -- Canadian Security Intelligence Service Act, ss. 2, 6, 12, 17, 21, 
22, 23, 24. 

Government law --Access to information and privacy -- Protection of privacy-~ Disclosure or 
release of information -- Motion by named person in security certificate proceedings to exclude 
evidence dismissed -- Named person had been certified as inadmissible to Canada on grounds of 
national security in relation to terrorist groups and activities -0 Named person challenged validity 
of warrants and CSIS Act -- Impugned sections of CSIS Act were not ~nconstitutional -- Lawfulness 
of warrants could be challe,iged, but were not unlawful -- Warrants could have been issued but for 
iriformation believed obtained by torture and satisfied Act requirements -- Scope of warrants 
extended to searches and materials seized -- Evidence was admissible -- Canadian Security 
Intelligence Service Act, ss. 2, 6, 12, 17, 21, 22, 23, 24. 

Immigration law -- Exclusion (Inadmissible persons) -- Groundsfor inadmissibility -- Security -
Inadmissibility findings -- Practice -- Motion by named person in security certificate proceedings to 
exclude evidence dismissed -- Named person had been certified as inadmissible to Canada on 
grounds of national security in relation to terrorist groups and activities -- Named person 
challenged validity of warrants and CSIS Act-- Impugned sections of CSISAct were not 
unconstitutional -- Lawfulness of warrants could be challenged; but were not unlawful -- Warrants 
could have been issued but for information believed obtained by torture and satisfied Act 
requirements -- Scope of warrants extended to searches and materials seized-- Evidence was 
admissible -- Canadian Security Intelligence Service Act, ss. 2, 6, 12, 17, 21, 22, 23, 24. 

Immigration law -- Removal and deportation -- Removal from Canada -- Security certificate -
Motion by named person in security certificate proceedings to exclude evidence dismissed -- Named 
person had been certified as inadmissible to Canada on grounds of national security in relation to 
terrorist groups and activities -- Named person challenged validity of warrants and CSIS Act -
Impugned sections ofCSIS Act were not unconstitutional -- Lawfulness of warrants could be 
challenged, but were not unlawful -- Warrants could have been issued but for information believed 
obtained by torture and satisfied Act requirements -- Scope of warrants extended to searches and 
materials seized -- Evidence was admissible -- Canadian Security Intelligence Service Act, ss. 2, 6, 
12, 17, 21, 22, 23, 24. 
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Motion by a named person in security certificate proceedings to exclude evidence. The named 
person had been certified as inadmissible to Canada on the grounds of national security in relation 
to his potential connection 1o terrorist groups and activities. In support of the security certificate, 
evidence was adduced that was obtained from warrants under s. 21 of the Canadian Security 
Intelligence Service Act ("CSIS Act"). The named person challenged the constitutional validity of 
the warrants and of ss. 2, 6, 12, 17, 21, 22, 23 and 24 of the CSIS Act, and asserted the 
inadmissibility of the evidence. The issues were whether: 1) provisions of the CSIS Act were 
unconstitutional; 2) the lawfuh1ess of the s. 21 warrants could be challenged; 3) the s. 21 warrants 
were themselves unlawful; 4) unauthorized searches and seizures had been conducted, and; 5) if 
evidence was unlawful, it should be admitted under s. 24(2). 

HELD: Motion dismissed. On the first issue, ss. 2 and 12 of the CSIS Act, specifically the term 
"threats to the security of Canada", were not vague and overbroad. The provisions provided fair 
notice, appropriately limited investigative discretion and were neither arbitrary nor disproportion<1te. 
The challenge to s. 12 of the CSIS Act, on the basis it authorized unreasonable searches and 
seizures, was 'without merit. Whiles. 12 appeared to be broad in scope, it was constrained by 
warrant requirements where investigation required interference with a reasonable expectation of 
privacy. It was also not established s. 12 violated s. 13 of the Charter. It was also not established 
that s. 6 of the CSIS Act was contrary to the Charter; although policies or executive action enacted 
pursuant to s. 6 might engage individual rights, the provision itself did not. Section 17 of the CSIS 
Act, which permitted intelligence-sharing with foreign agencies regardless of their human rights 
records, did not violate ss. 7 and 8 of the Charter. Such information sharing was constrained by 
provisions that required a determination that the public interest outweighed residual individual 
privacy interests. Sections 21-24 of the CSIS Act were not unconstitutional because warrants 
obtained thereunder might authorize the interception of solicitor-client communications. On the 
s.econd issue, the challenge to the warrants, and the evidence obtained thereby, was not a collateral 
attack. It was important in circumstances where effective challenge through normal review and 
appeal routes was unrealistic, that the rule against collateral attack was applied flexibly; The was no 
merit to the argument that because the previous IRPA regime was found to be unconstitutional, the 
evidence collected under the s. 21 CSIS Act warrants was inadmissible; the CSIS Act was 
constitutional. Due to the involvement of Special Advocates and summaries provided, the named 
person had been in a position to mount an effective challenge without the disclosure of the 
confidential s. 21 warrant materials. However, the Court was not required to restrict its 
consideration to the disclosed summaries. On the third issue, the warrants could have been issued 
but for information for which there were reasonable grounds to believe was obtained by torture and 
were not inadmissible for that reason. Although the duty of disclosure bad been breached, it did not 
invalidate the warrants, as there was sufficient evidence to satisfy the designated judge that the 
warrant was required. It had been reasonably open for the trial judge to accept the affidavits in 
support of the warrants satisfied the requirements of s. 2 I (I )-(2) of the CSIS Act. Provisions of the 
warrants that issued subsequent to the detention of the named person were unlawful. However, no 
evidence resulting from these provisions had been adduced and thus no remedy beyond a 
declaration was required. On the fourth issue, the scope of the warrants extended to those 
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individuals whose communications were intercepted, and to the searches and seizures related to the 
named person. On the fifth issue, there was no need for a s. 24(2) analysis as no evidence had been 
found inadmissible. 

Statutes, Regulations and Rules Cited: 

· Canadian Charter of Rights and Freedoms, 1982, R.S.C. 1985, App. II, No. 44, Schedule B, s. 7, s. 
8, s. l0(b), s. 13, s. 24, s. 24(1), s. 24(2) 

Canadian Security Intelligence Service Act, R.S.C. 1985, .c. C-23, s. 2(a)-(d), s. 6, s. 6(1), s. 6(2), s. 
6(4), s. 12, s. 17, s. 17(1)(6), s. 19(2), s. 21, s. 21(1), s. 21(2)(a)-(g), s. 21(2)(6), s. 21(3)(b), s. 22, s. 
23,s.24,s. 26 

CriminalCode,R.S.C. 1985,c.C-46,PartII,s.178.12(1)(c),s.178.12(l)(e),s.193(l)(e) 

Federal Courts Act, R.S.C. 1985, c. F-7, s. 18 

Federal Courts Rules, SORJ98-106, Rule 399(l)(a) 

Immigration Act, R.S.C. 1985, c. I-2, s. 53(1)(6) 

Immigration and Refugee Protection Act, S.C. 2001, c. 27, s. 77(1), s. 83(1.l) 

Privacy Act, R.S.C. 1985, c. P-21, s. 8(2), s. 8(2)(f), s. 8(2) (m) 

Counsel: 

Donald MacIntosh, David Tyndale, Bernard Assan, Peter Southey, Marianne Zoric, Mahan 
Keramati, Christopher Ezrin, Balqees Mihirig, Judy Michaely, Rhonda Marquis, James Mathieson, 
Marcel Laroµche, Toby Hoffmann, Proja Filipovich, Philippe Lacasse, Erin Bobkin and Dominique 
Castagne, for the Applicants, Minister of Citizenship and Immigration and Minister of Public 
Safety. 

Johanne Doyon, Paul Slansky, Yavar Hameed, David Kolinsky, Khalid Elgazzar and Lucie Joncas, 
for the Respondent, Mohamed Zeki Mabjoub. 

Gordon Cameron and Anil Kapoor, Special Advocates. 

REASONS FOR ORDER AND ORDER 

1 BLANCHARD J.:-- Mr. Mohamed Zeki Mahjoub is the named person in security certificate 
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prior judicial authorization if it is authorized by a reasonable law and conducted in a reasonable 
manner. Since Mr. Mahjoub has raised no allegations that any searches conducted pursuant to 
section 12 of the CSIS Act were conducted in an unreasonable manner, I will address whether 
section 12 of the CSIS Act is a reasonable law. 

30 InR. v. Kang-Brown, 2008 SCC 18 [Kang-Brown] andR. vA.M, 2008 SCC 19, the Supreme 
Court determined that the threshold for using a certain common law-authorized investigative 
technique, namely dogs trained in drug detection or "sniffer dogs", was "reasonable suspicion", a 
lower threshold than ''reasonable and probable grounds'' as described in Hunter. The recent 

companion cases R. v. Chehil, 2013 SCC 49 [Chehil] and R. v. MacKenzie, 2013 SCC 50 
[MacKe11Zie] addressed another challenge to this standard and upheld the "reasonable suspicion" 
standard for deploying the sniffer dogs. Using sniffer dogs can be done without prior judicial 
authorization because "they are minimally intrusive, narrowly targeted, a.od can be highly accurate" 
(Chehil at paragraph 1). As Justice Karakatsanis wrote in Chehil at paragraph 6, "[t]he reasonable 
suspicion standard requires that the entirety of the circumstances, inculpatory and exculpatory, be 
assessed to determine whether there are objective ascertainable grounds to suspect that an individual 
is involved in criminal behaviour." There must be a constellation of factors (or a single factor such 
as travelling under a false name) that is particularized enough to prevent indiscriminate or 
discriminatory searches (at paragraphs 30-31, 35). In addition, there rriust be a "nexus'' between the 
factors and the criminal conduct, even if the factors are not themselves criminal conduct (at 
paragraph 37). 

31 The learned judge further commented in Chehil at pararaph 23 that "[b ]oth the impact on 
privacy interests and the importance of the law enforcement objective play a role in detennining the 
level of justification required for the state to intrude upon the privacy interest in question." She 
concluded at paragraph 24 that the appropriate justification for a search lies along a spectrum 
depending on these factors. 

32 The public interest in the Service investigating threats to the security of Canada is great. 
Nevertheless, section 12 of the CSIS Act does not, on its face, constrain the investigative techniques 
that may be used by the Service. In addition, unlike sniffer dog searches, under normal 
circumstances there is no judicial scrutiny for techniques employed pursuant to section 12, for the 
search is typically conducted unbeknownst to the target individual. It is therefore useful to examine 
the legislative constraints on section 12 and which techniques are actually employed by the Service 
pursuant to section 12 in order to determine whether the "re.asonable suspicion" standard strikes the 
correct balance in these circumstances. 

33 While section 12 appears to be broad in scope, it is nonetheless constrained by the warrant 
requirements, namely sections 21 to 24 of the CSJS Act. Parliament intended these provisions to be 
used in circumstances where the investigation required interference with an individual's reasonable 
expectation of privacy. In such cases, the Service is required to obtain judicial authorization. Under 
the warrant process, the threshold is higher than that required for section 12 activities. To request a 
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warrant an affiant on behalf of the Service must attest to "the facts relied on to justify the belief, on 
reasonable grounds, that a warrant under this section is required to enable the Service to investigate 
a threat to the security of Canada or to perfom1 its duties and functions under section 16 ... " (section 
21(1) of the CSJS Act). Consequently, section 12 does not authorize intrusive searches and seizures 
of private information. 

34 In the "Amended Final Response to Questions Re: National Security Privilege Objections" 
prepared by the Service and dated March 5, 2012 (Exhibit R82), the Service disclosed a significant 
portion of its policies dealing with investigative techniques pursuant to section 12, as follows: 

1. OPS-101 2006, Level 1 investigative techniques allowed include reporting 
of open information, querying federal/provincial/territorial/municipal 
records and databanks, querying records held by foreign 
police/security/intelligence organizations. Level 1 is valid for 90 days and 
terminated immediately if the Service discovers that the activities of a 
target do not constitute a threat. 

2. OPS-102 2006, Level 2, techniques allowed include level 1, use of 
physical surveillance, interview of the target or any other person who may 
have relevant information, and tasking of human sources. Level 2 is valid 
for 2 years. 

3. OPS-103 2006, Level 3, techniques allowed include levels I and 2, use of 
physical surveillance, and application for or execution of warrant powers 
of Federal Court warrants. It is valid for 2 years. 

It is also clear from the evidence that higher levels require higher authorization within the Service. 

35 I am satisfied, on a review of the techniques enumerated in the Service policies above, that 
they are minimally intrusive, if they engage a reasonable expectation of privacy at all. The 
"reasonable suspicion" standard must be satisfied in order to employ these techniques. Further, the 
policies contemplate obtaining Federal Court warrants, governed by sections 21 to 24, for more 
intrusive techniques. In my view, section 12 of the CSJS Act, as interpreted by the Service, requires 
the Service to have an objective, particularized basis for the use of any minimally intrusive 
investigative techniques and strikes the appropriate balance between the public interest in 
investigating threats to the security of Canada and the individual target's privacy rights. 

36 The Ministers argue that Parliament has legislated a lower standard than that required by 
Hunter, thereby allowing an intrusive search to be conducted on reasonable grounds to suspect 
standard, relying on Kang-Brown at paragraphs 3, 10, and 13. While I accept that Parliament has the 
authority to legislate a lower standard for such searches and seizures, it is not apparent to me that 
Parliament has done so by enacting section 12 of the CSIS Act. Intrusive searches and seizures 
require a warrant pursuant to section 21. 

37 Disclosure of activities specifically undertaken by the Service in relation to Mr. Mahjoub 
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RULING NO, 14 

CSIS Disclosure Motion: Stinchcombe or 
O'Connor? 

Page 2 

1 F. DAWSON J.:-- The accused are charged with terrorism-related offences. The original 
charges were laid on June 2, 2006 following an investigation directed by the Royal Canadian 
Mounted Police (RCMP) and undertaken by members of the Integrated National Security 
Enforcement Team (INSET). That investigation, known as Project Osage, was commenced on 
November 17, 2005, after the RCMP received an "Advisory Letter" bearing that date from the 
Canadian Security Intelligence Service (CSIS) advising t.hat the accust;d Fahim Ahmad was 
believed to pose a threat to the security of Canada. It is clear that CSIS was conducting a wide 
ranging investigation of some of the accused and others, both nationally and internationally, at that 
time. That investigation continued and from time to time CSIS provided additional information to 
the RCMP. The RCMP also provided CSIS with the results of the INSET investigation. 

The Issue 

2 The issue for resolution on this pretrial motion is whether information in the possession of 
CSIS is discloseable under the. regime provided for in R. v. Stinchcombe, [1991] 3 S.C.R: 326, or 
whether the more restrictive procedure specified in R. v. O'Connor, [1995] 4 S.C.R. 411 applies. 
The resolution of this issue is bound up in the interpretation of the recent decision of the Supreme 
Court of Canada in R. v. McNeil, 2009 SCC 3; 238 C.C.C. (3d) 353, which was released less than 
two months before this application was heard. 

3 In McNeil the court determined when the police are required to produce police disciplinary 
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records and criminal investigation files of third parties to the Crown for disclosure to an accused 
pursuant to Stinchcombe. Crown entities other than the prosecuting Crown were held to be third 
parties under O'Connor for the purpose of disclosure (para. 13). The court also confirmed that the 
police are a separate entity from the Crown, but held that the police or any "other investigating state 
authorities" are subject to a "necessary corollary obligation" to produce the fruits of the 
investigation to the prosecuting Crown (paras. 14, 25). This corollary obligation is necessary 
because the Crown's disclosure obligation "extends only to material in the possession or control of 
the Crown" (para. 22). 

4 CSIS is a Crown entity separate from the prosecuting Crown. However, it is also engaged in 
investigations and in this case investigated the accused in relation to terrorist activities. This 
combination of circumstances frames the issue. 

T b Positions of the Parties 

5 The applicants contend that in the circumstances of this case CSIS must be considered an "other 
investigating state authority" as that term was used in McNeil, rendering CSIS subject to a corollary 
obligation to produce their investigation to the Crown prosecuting this case for vetting and 
disclosure in accordance with Stinchcombe . 

6 The Crown and CSIS take a different approach to the interpretation of McNeil. They point to 
the court's categorical rejection of the "n.otion that all state authorities amount to a single 'Crown' 
entity for the purposes of disclosure and production ... " (para. 22). They submit that in referring to 
other investigating state authorities; the court was simply recognizing that in some circumstances 
agencies other than the police have carriage of the investigation leading to charges and supporting 
the prosecution; income tax prosecutions, combines prosecutions and regu]atory prosecutions are 
cited as examples. 

7 The Crown and CSIS submit that while CSIS carried on a wide ranging parallel investigation, it 
did not do so for the purpose of prosecuting the accused, but in order to fulfill its mandate under s. 
12 of the Canadian Security Intelligence Service Act, R.S.C., 1985 c .. C-23, (CSJS Act). That 
mandate is to collect and analyse information and intelligence in order to advise the Government of 
Canada concerning threats to the security of the country. The CSIS Act does not empower CSIS to 
investigate criminal activities, make arrests or lay charges. CSIS employees are not peace officers. 
In addition, the Crown points out that to the extent CSlS provided information to the RCMP, that 
information has been turned over to the Crown by the RCMP and has been disclosed pursuant to 
Stinchcombe. 

8 As CSIS did not investigate for the purpose of prosecuting the accused and the charges flow 
from an RCMP investigation that was conducted for the purpose of criminal prosecution, the Crown 
and CSIS submit that McNeil imposes no corollary obligation upon CSIS. They refer to s. 19 of the 
CSIS Act, which restricts the release of information gathered by CSIS, and emphasize that, unlike 
the police, CSIS does not provide information to prosecutors in the normal course. Consequently, 

4 of 4 AGC0626 



1 of 8 AGC0627 



220 R. v. CHEHIL [2013) 3 S.C.R. 

Mandeep Singh ChehiJ Appellant 

V. 

Her Majesty The Queen Respondent 

and 

Attorney General of Ontario, Canadian Civil 
Liberties Association, Samuelson-Glushko 
Canadian Internet Policy and Public Interest 
Clinic and British Columbia Civil 
Liberties Association Interveners 

INDEXED AS: R. V, CHEHIL 

2013 sec 49 

File No.: 34524. 

2013: January 22; 2013: September 27. 

Present: McLachlin C.J. and LeBel, Fish, Abella, 
Rothstein, Cron:iwell, Moldaver, Karakatsanis and 
Wagner JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
NOVA SCOTIA 

Constitutional law - Chaner of Rights - Search and 
seizure - Sniffer dogs-Airplane /14ggage - Police sus
pecting accused, airline pass,engl!r; of tra11sporring drugs 
'- Police verifying accused's checked bag using drug 
detection dog~ Whether police had reasonable grounds 
to suspect accµ,sed was involved in dnig-related offence 
- Whetlier drug ditJection dog was s1ifftcie11tly re/iub/e 
for sniff search to be reasonable - Canadian Charter of 
Rights and Freedoms, s. 8. 

Police analyzed the passenger manifest for an over
night flight from Vancouver to f:falifax. They suspected 
that the accused was traftlc);Jng drugs on the basis of a 
number of indicators: the accused 's travel was on a one
way ticket, he was one of the last passengers to purchase 
a ticket, he was tr;ivclling alone, he paid for his ticket 
in cash and checked one bag. The police verified the ac
cused's checked bag forthe presence of drugs using a drug 
detection dog. As the dog gave a positive indication for 
the scent of drugs, the accused was arrested for posses
sion of a narcotic. On searching the bag, police found 
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Mandeep Singh Chehi] Appelant 

C. 
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Procureur generaJ de l'Ontario, 
Association canadienne des Jibertes civiles, 
Cliruque d 'interet public et de politique 
d'internet du Canada Samuelson-Glushko 
et Association des libertes civiles de la 
Colombie-Britannique lntervenants 

RiPERTORlE : R. c. CHEHIL 

2013 csc 49 

N" du greffe : 34524. 

2013 : 22janvier; 2013: 27 septernbre. 

Presents : La juge en chef McLachlin et Jes juges 
LeBel, Fish, Abella, Rothstein, Cromwell, Moldaver, 
Karakatsanis et Wagner. 

EN APPEL DE LACOUR D 'APPEL DE LA 
NOUVELLE-ECOSSE 

Droil constitutionnel - Charte des droits - Fouilles, 
perq11isitio11.1 el saisies - Chiens re11ijfeurs - Bagage a 
bord d'1m avian - Accuse, passager de /'avian, 
so11pton11e par la police de transporter de la dro_glle ~ 
Bagage e11regis1r1! de /'accuse soumis par la po/ic;e <i 
u11 co111rolt1 par 1111 chie11 dl!tecteur de drogue - La 
p_olice avait-elle des mor!fs rai,tonnables de souppmner 
/ 'accuse d 'une infraction liee ii la ,Jro •11e? - Le cMr:11 
detecteur irait-il mffisamment fiable pour que la fouille 
iJJ,•cmle a,1 1110 ·en de /'animal soit jugtle non, abusive? 
- Clum,· c.·a11mlie1111.e des dm its et libem!_s, art. 8. 

La police a analyse le rnanifeste des passagers d'un 
vol de nuit entre Vancouver et Halifax. Les agents soup
f0nnaient 1' accuse de traflquer de la drogue en raison de 
ccrtains indices : I' accuse avait achete un billet aller 
simple, ii avail ete J'un des demiers passagers a acheter 
son billet; ii voyageait seul , ii avait paye comptant pour 
sa place el avait cnregistre un sc-ul bagage. Les agents 
onl soumis le bagage enregistre de !'accuse a un controle 
par un chicn detectcur de drogue. L' ariimal aya11t ihdi
que qu'il a\'ait dctect.e une odeur de drogue. !'accuse n 
c1c arretc pour possession d'un stupcfian1. La fouille de 
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three kilograms of cocaine. The trial judge held lhal the 
police did not have reasonable suspicion when they 
deployed the sniffer dog and further, the dog 's perform
anc<o in the fi<old was not sufficiently reliable for the 
search to be reasonable. The trial judge excluded the evi
dence under s, 24(2) of the Canadian Charter c,f Rights 
and Freedoms. The Court of Appeal allowed the appeal, 
holding that the search was reasonable and the accused's 
arrest was justified. It ordered a new trial. 

Held: The appeal should be dismissed. 

The deployment of a dog trained to detect illegal drugs 
using its sense of smell .is a search that may be carried out 
without prior judicial authorization where the police have 
a reasonable suspicion based on objective, ascertainable 
facts that evidence of an offence will be discovered. The 
reasonable suspicion threshold respects the balance struck 
under s. 8 of the Charter by permitting law enforcement 
to employ legitimate but limited investigative techniques. 
This balance is maintained by subsequent judicial over
sight that prevents indiscriminate and discriminatory 
breaches of privacy interests by ensuring that the police 
have an objective and reasonable basis for interfering 
with an individual's reasonable expectation of privacy. 
The fact that reasonable suspicion deals with possi
bilities, rather than probabilities, necessarily means that 
in some cases the police will reasonably suspect that 
innocent people are involved in crime. In spite of this 
reality, properly conducted sniff searches that are based 
on reasonable suspicion are Charter compliant in light of 
their minimally intrusive, narrowly targeted and highly 
accurate nature. 

Reasonable suspicion must be assessed against the 
totality of the circumstances. This inquiry must be 
fact-based, flexible and grounded in common sense and 
practical, everyday experience. A constellation of factors 
will not be sufficient to ground reasonable suspjcion 
where it amounts merely to a "generalized" suspicion that 
would capture too many innocent people. Exculpatory, 
neutral or equivocal information cannot be disregarded 
when assessing a constellation of factors. However, the 
obligation of the police to take all factors into account 
does not impose a duty to undertake further investigation 
to seek out exculpatory factors or rule out possible inno
cent explanations. While the police must point to par
ticularized conduct or p.miculaiized evidence of criminal 

la valise a revele trois kilogrammes de cocai'ne. Le juge 
du proces a statue que Jes agents n'avaient pas de soup
~ons raisonnables au moment d'utiliser le chien renilleur 
et. en outre, que le rendement de I' animal sur le terrain 
n ' etait pas suffisamrnent fiable pour que la fouille ne soit 
pas jugee abusive. Le juge du proces a ecarte la preuve 
en application du par. 24(2j de la Charle canadienne des 
droits et libertes. La Cour d'appel a accueilli l'appel, 
concluant que la fouille n·etait pas abusi,1e et que J'arres
tation de !'accuse etait juslifiee. Elle a ordonne la tenue 
d ' un nouveau proces. 

Arret : Le pourvoi est rejete. 

L' utilisation d 'un chien specialement dresse pour la 
detection olfactive de certaines substances illicites cons
titue une fouille qui ne necessite aucune autorisation 
judiciaire prealable dans le cas ou Jes policiers ont des 
soup,;;ons raisonnables , fondes sur des faits objectivement 
discernables, qu_e des elements de preuve etablissant la 
perpetration d'une infraction seront decouverts. Le seuil 
des soupi,ons raison nab Jes respecte 1 ' equilibre etabli 
pour l' application 1.k l' a.rt. 8 <le la Cha rte , car ii autorise 
le rec ours par les forces de 1 'ordre a des techniques 
d'euquete legitimes mais circonscrites. Le controle 
judiciaire ulterieur permet d'assurer cet equilibre et 
d' empecher Jes atteintes aveugles et discriminatoires au 
droit a la vie privee, Jes tribunaux verifiant que l'atteinte 
policiere a l'attente raisonnable en matiere de vie privee 
repose be! et bien sur un fondement objectif et raison
nable. Les soup,;;ons raisonnables etanl une affaire de 
possibilite, plut6t que de probabilite, ii s'ensuit neces
sairement que Jes policiers soup,;;onneront raisonnable
ment, dans certains cas, des personnes innocentes d'etre 
des criminels. Malgre cene realite, la fouille bien effec
tuee a !'aide d' un chien renifleur el fondee sur des soup
r;ons raisdnnables est conforrne a la Charte, vu son 
caractere peu envahissant, etroitement cible et hautement 
fiable. 

Les soupi;:ons raisonnables doivent etre evalues a la 
lurniere de toutes Jes circonstances. L' appreciation doit 
s'appuyer sur des faits. etre souple et relever du ban sens 
et de !'experience pratique quotidienne. Un ensemble de 
facteurs ne suffira pas a justifier des soup~ons raison
nables lorsqu'ils equivalent simplement a des soup,;:ons 
« generaux » susceptibles de viser trop de personnes inno
centes. On ne peut faire abstraction des renseignements 
disculpatoires, neutre.s ou equivoques dans !'evaluation 
d'un ensemble de facteurs. Toutefois, !'obligation impo
see a la police de prendre en compte tous Jes facteurs ne 
la contraint pas a pousser l'enquete pour trouver des 
facteurs disculpatoires ou ecarter des explications pos
siblement innocentes . Bien que la police doive fonder Jes 

3 of 8 

.! 
I ·:: 

AGC0627 



222 R. v. CHEHIL [2013] 3 S.C.R. 

activity in order to ground reasonable suspicion , such 
evidence need not itself consist of un lawful behaviour or 
evidence of a specific known criminal act. 

Characteristics identified by a police profile can be con
sidered when evaluating reasonable suspicion; however, 
profile characterislics are not a 11ubstitutc for objective 
facts that raise a reasonable su picwn of criminal ac
tiv ity. TI1c :malysi mu I remam f<>c usc l ,r1 one ceom1I 
qucs1io11: I the-iotal ity of the circumstance.~. inclu<lin£ 
the ~pec lie ch~rnc1cris1ics of the su peel, 1h • 1:on1exwal 
fac tors, and the offence su ·pec1ed. suJ fici ,mt to reach 1hi: 
threshold of reasonable suspicion? 

The onus is on the Crown to show that objective and 
ascertainable facts rise to the level of reasonable suspi-
io{l , such •thot a rnason:tblc person , landing ln the shoes 

of the police olfker. would ha e held a rca, 0111ble ~us
picion of cri111lnal actlvily. n omccr's 1rnmmg und 
experience may pro i.do nn objecti\•e experient ial, as 
oppo ·cd tQ empirical, basi. for grounding reasonable 
suspicion. However, Lhis is not 10 soy lh;it hunches (lr in
tuit.ton grounded in an office.( ~ cxperi enc will sufli,;:c, 
or that defc:rence is owed lo a police officer's view of the ' 
circumstances based on her training or experience in the 
field. A police officer's educated guess must not supplant 
the rigorous and independent scrutiny demanded by the 
reasonable suspicion standard . 

. The reliability of a particul ar dog is relev,im to de1er
·min1ng -whe1he~ a particular 1tiff search was conom:ted 
reasonably. Jn tli_i: a'.b~e11cc of Jegislal d s tandnrc.t s, tria l 
judges m'U$I ~auLini+e lhei::videm:e bef re them 'in m3k
ing this assessment . Bo.th Lhe rcslll ~ nr testi_pg ii, a con
trolled sc1Li11g amJ the rnsult cf d.epl yme1it in the fiel d 
nre helpful in assessing the reli abil ity o f o posit i\'c imli
cation as a s ign of lhc acnml presence oi c.t rugs. 

The accused in this case had a reasonable expecta
tion of privacy in his checked luggage with regard Lo 
general po lice investigations. HoweveJ, the sniff search 
was rea onablc, The trial judge ened in principle in the 
manner of applying tile reasonable suspicion standard 
by ,nssessing the factors individually. Viewed in their 
entirety, the factors in this case justified a reasonable 
suspicion of illegal drug nc,ivity such lhal lhe sniff search 
was consistent with the Charier. Given the strength of the 
constellation of factors that led to the decision to deploy 
the dog, the reliability of the dog, and the absence of 
exculpatory explanations, the positive indication raised 
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sm1p ·on. rni~onnabl . ur un co n1poncmcn1 prei:1- ou un 
imJ.icc pre i d ' acti vitt! crim inc.ll c.. rind ice nc tloi l pas 
con.st itucr lui-me mc un q 1n1por1cme 111 illcgnl u revel 1 

un acte criminel identifie. 

Dans !'evaluation des soupyons raisonnables, Jes 
caracti:ri ti qucs u~finies d.in , un pmlil p Ji ·ier pcuvent 
etre µr ises en 011 ~i<lera1 ion; tomcfois, c.lles ne saura1ent 
sc substillJer ri des fails o bjec,ifs donnnnt nuis~ance a 
des soup c111 s- raisonnablcs quanta J,, perpl! tra1ion d' une 
activitc criminclle. L"n nalyse doit plu101 dcmeun:r axee 
sur la quest ion fondamenuil e, it. .s.:w ir l'cnscmblc des 
circons1ances.- y compris Jes carnctens1iqucs prnprcs au 
su~pcct, les facteurs contexmels e t l ' infrac1io n s up
i;onnec - suUh-il pour que le ·cuil des soup<;ons mison
nables soit atteint? 

Le ministere public a le fardeau de prouver que Jes 
fails objcctivement discetnables font nait.re des soll~ons 
raisonn ables, de wrte qu ' une pcrsonnc raisonnab\c 
a la place du policier aurnit soup9onne raisonuable
ment la tenue d'une activit~ criminelle. La fo,mation et 
!'experience du policier peuvent foumir un fondement 
experieatiel. pJut6t qu'empirique. aux soup n, rai
sonnables . Toutcfois, ii ne s'o nsuit pas que I ' icotuition 
fondce sur )'experience du policicr: suffira ou quo le point 
d,e vue de ce demier s\Jr Jes tirconstanccs comm:mdera 
la deference. Une supposition eclairee ne saurait sup
planter !'examen rigoureux et independant qu'exige la 
norme des soupi;ons raisonnables. 

La fiabilite du chien en question joue egalement pour 
determiner si la fouille effectuee a }'aide de )'animal a 
ete menee de rilaniere abusive ou non. En J'absence de 
normes legales, le juge de prcmieJe instance doit exa
miner attentivement la preuve dont ii dispose pour pro
ceder a cette appreciation , Tant Jes resultats d 'essais dans 
un environnement controle que ceux de l'utilisation sur 
le terrain sont utiles pour determiner si une indication 
constitue un signe liable de la presence reelle de drogue. 

En l'espece, !'accuse avait une attente nrisonnable au 
respect de .i vie privec 11 I' e!!ard de son bngage enre
gistn!, dans le contexte d ' unc enqueie po lici ' re .,cn6ralc. 
Tout fois, la foullh: ·err ctut!e ~ f'~i dc du ch ion rcnifl cur 
n·etait pas abu~ive-. Le juge du proci::s a commis unc 
erreur de principe rlans la manierc d'appliquer la nmme 
des ~o up~ons raisonnablcs en apprcci ant les fo 1eurs 
indi\•iduel lcment. Consideres. dans leur en semble. les 
facteurs en J'espece justifiaient des soup\ons raison
nables qua111 a une :ictivite illici1e lice a la drogue de 
sorte que la fouille effectuee a !'aide t.111 chi en re11ifleu r 
ctait conforme it In Charle. Vu la fo,rcc de l'cnsembk de 
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the reasonable suspicion generated by the constellation 
to the level of reasonable and probable grounds to arrest 
the accused. 
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The judgment of the Court was delivered by 

[I] KARAKATSANIS J. - In R. v. Kang-Brown, 
2008 SCC 18, (2008] I S.C.R. 456, and R. v. A.M., 
2008 SCC 19, [2008] I S.C.R. 569, the Court 
balanced the travelling public's privacy interests 
against the public interest in apprehending those 
who transport and traffic drugs. The Court con
cluded that the use of a properly deployed drug 
detection dog was a search that was authorized 
by law and reasonable on a lower threshold of 
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Shapiro, Jonathan. « Confusion and Dangers in Lowering 
the Hunter Standards» (2008), 55 C.R. (6th) 396. 

Tanovich, David M. « A Powerful Blow Against Police 
Use of Drug Courier Profiles ,, (2008), 55 C.R. (6th) 379. 

POURVOI contre un arret de la Cour d'appel de 
la Nouvelle-Ecosse (le juge en chef MacDonald et 
les juges Saunders et Farrar), 20 I 1 NSCA 82, 308 
N.S.R. (2d) 122, 278 C.C.C. (3d) 445, 243 C.R.R. 
(2d) 109, 88 C.R. (6th) 300, 976 A.P.R. 122, [201 l] 
N.S.J. No. 499 (QL), 2011 CarswellNS 646, qui a 
infinne une decision du juge Cacchione, 2010 NSSC 
255, 300 N.S.R. (2d) 28, 268 C.C.C. (3d) 249, 
950 A.P.R. 28, [2010) N.S.J. No. 712 (QL), 2010 
CarswellNS 906, et ordonne la tenue d'un nouveau 
proces. Pourvoi rejete. 

Stanley W MacDonald, c.r., pour l'appelant. 

Mark Cavan, pour l'intimee. 

Amy Alyea, pour l'intervenant le procureur gene
ral de l' Ontario. 

Mahmud Jamal, David Mollica et W. David 
Rankin, pour l'intervenante l' Association cana
dienne des libertes civiles. 

Argumentation ecrite seulement par Tamir Israel, 
pour l'in1ervenante la Clinique d ' interet public et de 
poii(iqiie d'inlemet d\l Canada Samuelson-Glushko. 

Mich(le/ A. Feder et H. Michael Rosenberg, pour 
l' intervenante l' Association des libertes civiles de 
la Colombie-Britannique. 

Version fran~aise du jugement de la Cour rendu 
par 

(1) LA JUGE KARAKATSANIS - Dans Jes arrets R. 
c. Kang-Brown, 2008 CSC 18, [2008] 1 R.C.S. 456, 
et R. c. A.M., 2008 CSC 19, [2008] 1 R.C.S. 569, 
la Cour met en balance les droits a la vie privee des 
voyageurs et l'interet du public a l'arrestation de 
ceux qui se livrcnt au transport et au trafic de la 
drogue. Elle conclut que !'utilisation adequate d'un 
chien detecteur de drogue constitue une fouille 
autorisee par la loi et que pareille fouille, si elle est 
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intrusive, narrowly targeted, and highly accurate 
nature: see Kang-Brown, at para. 60, per Binnie J., 
and A.M., at paras. 81-84, per Binnie J. However, 
the suspicion held by the police cannot be so broad 
that it descends to the level of generalized suspicion, 
which was described by Bastarache J., at para. 151 
of A.M., as suspicion "that attaches to a particular 
activity or location rather than to a specific person··. 

[29] Reasonable suspicion must be assessed 
against the totality cf the circumstances. The in
quiry must consider the consteJ!ation of object
ively discernible facts that are said to give the 
investigating officer reasonable cause to suspect 
that an individual is involved in the type of criminal 
activity under investigation. This inquiry must 
be fact-based, flexible, and grounded in common 
sense and practical, everyday experience: see R. 
v; Bramley, 2009 SKCA 49, 324 Sask. R. 286, at 
para. 60. A police officer's grounds for reasonable 
suspicion cannot be assessed in isolation: see 
Manney, at para. 50. 

[30] A constellation of factors will not be suffi
cient to ground reasonable suspicion where it 
amounts merely to a "generalized" suspicion be
cause it "would include such a number of presum
ably innocent persons as to approach a subjectively 
administered, random basis" for a search: United 
States v: Gooding, 695 E2d 78 (4th Cir. 1982), at 
p. 83. Th!': American jurisprudence supports the 
need for a sufficiently particularized constellation of 
factors. See Reid V. Georgia, 448 u.s_ 438 (1980), 
and Terry v. Ohio, 392 U.S. 1 (1968). Indeed, the 
reasonable suspicion standard is designed to avoid 
indiscriminate and discriminatory searches_ 

[31] While some factors, such as travelling under 
a false name, or flight from the police, may give rise 
to reasonable suspicion on their own (Kang-Brown, 
at para. 87, per Binnie J.), other elements of a con
stellation will not support reasonable suspicion, 
except in combination with other factors. Generally, 
characteristics that apply broadly to innocent 
people arc insufficient; as they are markers only of 
generalized suspicion. The same is true of factors 

est conforme a la Chane, vu son caractere peu 
cnvahissant, etroitcmcnt cible et hautement fiable 
(voir Kang-Brown, par. 60, le juge Binnie, et A.M., 
par. 81-84, le juge Binnie). Toutefois, !es soupc;ons 
des policiers ne doivent pas etre a ce point vagues 
qu'ils se reduisent a des soupc;ons generaux, decrits 
par le juge Bastarache, au par. 151 de r arret A.M., 
comme des souVions « non pas au sujet d'une 
personne bien precise mais plutot au sujet d'un lieu 
ou d'une activite en particulier ». 

(29] Les soupc;ons raisonnables doivent etre 
evalues a la lumiere de toutes Jes circonstances. 
L'appreciatiori doit prendre en coinpte !'ensemble 
des faits objectivement discemables qui donneraient 
a l'enqueteur un motif raisonnable de soupc;onner 
une personne d'etre impliquee dans le typed' activite 
criminelle sur lequel porte l'enquete. L'appreciation 
doit s' appuyer sur des faits, etre souple et relever 
du bon sens et de !'experience pratique quotidienne 
(voir R. c. Bramley, 2009 SKCA 49, 324 Sask. R. 
286, par. 60). Les soup~ons raisonnab)es du policier 
ne sauraient etre evalues isolement (voir Monney, 
par. 50). 

[30] Un ensemble de facteurs ne suffira pas 
a justifier des soup~ons raisonnables lorsqu'ils 
equivalent simplement a des soup~ons « generaux », 

puisque la fouille [TRADUCTION] « viserait un 
tel nombre de personnes censement innocentes 
qu'elle se rapprocherait d'une 1nesure subjective 
administree aleatoirement » ( United States c. 
Gooding, 695 F.2d 78 (4th Cir. 1982), p: 83). La 
jurisprudence americaine exige egalement un 
ensemble de facteurs suffisamment specifiques. 
Voir Reid c. Georgia, 448 U.S. 438 (1980), et Terry 
c. Ohio, 392 U.S. 1 (1968). En effet, la norrile des 
soup9ons raisonnables est con~ue pour prevenir Jes 
fouilles aveugles et discriminatoires. 

[31] Bien que certains facteurs, comrne le fait 
de voyager sous un faux nom ou celui de foir Jes 
policiers, puissent a eux seuls eveiller des soupc;ons 
raisonnables (Kang-Brown, par. 87, le juge Binnie), 
d'autres elements d'un ensemble ne donneront 
naissance a des soup~ons raisonnables que s'ils 
sont combines a d'autres. Generalement, Jes carac
teristiques qui s'appliquent globalement aux per
sonnes innocentes ne suf.fisent pas, puisqu 'elles ne 
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Crown to show that the objective facts rise to the 
level of reasonable suspicion, such that a reasonable 
person, standing in the shoes of the police officer, 
would have held a reasonable suspicion of criminal 
activity. 

(46] Rigorous judicial scrutiny is an independent 
review that ensures that the suspicion relied on 
by the police is supported by factors that are ob
jectively ascertainable, meaning that the suspicion 
is based on "factual elements which can be adduced 
in evidence and permit an independent judicial 
assessment": P. Sankoff and S. Perrault, "Suspicious 
Searches: What's so Reasonable About Them?" 
(1999), 24 C.R. (5th) 123, at p. 125. The constella
tion of facts must be based in the evidence, tied to 
the individual, and capable of supporting a logical 
inference of criminal behaviour. If the link between 
the constellation and criminality cannot be estab
lished by way of a logical inference, the Crown 
must lead evidence to connect the circumstances to 
criminality. This evidence may be empirical or sta
tistical, or it may be based upon the investigating 
officer's training and experience. 

[47] An officer's training and experience may 
provide an objective experiential, as opposed to 
empirical, basis for grounding reasonable suspicion. 
However, this is not to say that hunches or intuition 
grounded in an officer's experience will suffice, or 
that deference ls owed to a police officer's view of 
the circumstances based on her training or experi
ence in the field: see Payette, at para. 25. A police 
officer's educated guess must not supplant the 
rigorous and independent scrutiny demanded by the 
reasonable suspicion standard. Evidence as to the 
specific nature and extent of such experience and 
training is required so that the court may make an. 
objective assessment of the probative link between 
the constellation of .factors relied on by the police 
and criminality. The more general the constellation 
relied on by the police, the more there will be a need 
for specific evidence regarding police experience 
and training. To the extent that specific evidence of 
the investigating officer's experience and training 
supports the link the Crown asks the court to draw, 
the more compelling that link will be. 
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de prouver que Jes faits objectifs font naitre des 
soup9ons raisonnables, de sorte qu 'une personne 
raisonnable a la place du policier aurait soup9onne 
raisonnablement la tenue d'une activite criminelle. 

[46] L'examen judiciaire rigoureux sert a veri
fier de maniere independante que Jes soup9ons sur 
lesquels ]es policiers se sont appuyes sont a leur 
tour fondes sur des facteurs qui sont objectivement 
discemables, c'est-a-dire que les soup1rons repo
sent sur [TRADUCTION] « des elements factuels 
susceptibles d'etre presentes en preuve et per
mettent une appreciation judiciaire independante » 
(P. Sankoff et S. Perrault, « Suspicious Searches : 
What's so Reasonable About Them? » (1999), 24 
C.R. (5th) 123, p. 125). L'ensemble de faits sur 
lequel s'appuient Jes policiers doit done reposer 
sur la preuve, etre lie au suspect et pouvoir etayer 
une inference logique quant a !'existence d'un 
comportement crirninel. Si le lien entre l' ensemble 
et la criminalite ne peut etre etabli au rnoyen d'une 
inference logique, le ministere public doit presenter 
une preuve - empirique, statistique ou tiree de 
la formation et de I' experience de I' enqueteur -
visant a l' etablir. 

[47] La formation et I' experience du policier 
peuvent fournir un fondement experientiel, plutot 
qu'empirique, aux soul)'rons raisonnables. Toutefois, 
ii ne s'ensuit pas que l'intuition fondee sur l'expe
rience du policier suffira ou que le point de vue de 
ce dernier sur Jes circonstances commandera la 
deference (voir Payette, par. 25). Une supposition 
eclairee ne saurait supplanter !'examen rigoureux 
et independant qu'exige la norme des soup9ons 
raisonnables. La nature et la teneur de la formation 
et de I' experience doivent etre demon trees pour 
permettre au tribunal de determiner objectivement 
si le lien entre !'ensemble de facteurs circonscrit 
par la police et la criminalite est probant. Plus cet 
ensemble est general, plus ii faudra fournir une 
preuve particuliere de I' experience et de la forma
tion policieres. Et plus cette preuve sous-tend le 
lien que le ministere public demande au tribunal 
d'etablir, plus ce lien serajuge convaincant. 
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who reads the entire provision will take notice of 
s. 83.01(1.1), which expressly declares that "terror
ist activity" within the meaning of the Criminal 
Code does not include the non-violent expression of 
a political, religious or ideological thought, belief 
or opinion. Only individuals who go well beyond 
the legitimate expression of a political, religious or 
ideological thought, belief or opinion, and instead 
engage in one of the serious forms of violence -
or threaten one of the serious forms of violence -
listed in s. 83.0l(l)(b)(ii) need fear liability under 
the terrorism provisions of the Criminal Code. 

(83] Third, any chilling effect that results from 
police misconduct, such as profiling based exclu
sively on ethnicity or religious belief, is not a chill 
created by the terrorism legislation. I agree with the 
following statement made by the Court of Appeal, 
at para. 134: 

Nor can improper conduct by the state actors charged 
with enforcing legislation render what is otherwise con
stitutional legislation unconstitutional. Where the prob
lem lies with the enforcement of a constitutionally valid 
statute, the solution is to remedy that improper enforce
ment, not to declare the statute unconstitutional: Little 
Sisters Book and Art Emporium v. Canada (Minister of 
Justice), [2000 SCC 69,] [2000] 2 S.C.R. 1120, ... at 
paras. 133-35. 

Criminal liability should not be based on a person's 
political, religious or ideological views. Police 
should not target people as potential suspects 
solely because they hold or express particular 
views. Nor should the justice system employ 
improper stereotyping as a tool in legislation, 
investigation or prosecution. In the present case, 
the impugned provision is clearly drafted in a 
manner respectful of diversity, as it allows for 
the non-violent expression of political, religious 
or ideological views. It raises no concerns with 
respect to improper stereotyping. 

[84] For these reasons, I agree with the Court of 
Appeal that the appellants have not established that 

ou incomplete de J'art. 83.01. La personne qui 
lit l'anicle en entier prend connaissance du par. 
83.01(1.1), qui dispose expressement qu'une << acti
vite terroriste ,> au sens du Code criminel ne s'en
tend pas de !'expression pacifiqne d'une pensee, 
d'une croyance ou d'une opinion de nature politi
que, religieuse ou ideologique. Seule la personne 
qui ne s'en tient pas a l'expression legitime d'une 
telle pensee, croyance ou opinion et qui se livre 
plutot a quelque acte de violence grave enumere 
au sous-al. 83.0I(l)b)(ii) ou qui menace autrui de 
le faire doit craindre d'engager sa responsabilite 
sous le regime des dispositions sur le terrorisme du 
Code criminel. 

(83] Troisiemement, l'effet paralysant resultant 
d'une faute policiere, tel le profilage fonde unique
ment sur l'appartenance ethnique ou la confession 
religieuse, ne saurait etre impute aux dispositions 
sur le terrorisme. Je souscris a l'extrait suivant des 
motifs de la Cour d'appel, au par. 134 : 

[TRADUCTTON] Le comportcment 11mpproprie des 
rcpr~ i:ntn111• lie l'E1nt qui veillcn1 a l'applico uon de la 
Joi ne peut pas non plus rendre inconstilutionm:.I ce qui 
est par ailleurs cons.t itutionnel. Loisque le probleme a 
trait a l'appLi1:ation d'une Joi consritu!ionnelle, la solu
tion consiste a remedier a !'application inappropriee, et 
non a declarer la Joi inconstitutionnelle : Little Sisters 
Book and Art Emporium c. Canada (Ministre de la 
Justice), [2000 CSC 69,) (2000) 2 R.C.S. ll20, [ ... ] 
par. 133-135. 

La responsabilite criminelle d'une personne ne doit 
pas prendre appui sur ses convictions de nature 
politique, religieuse ou ideologique. La police ne 
doit pas soupc;onner une personne pour le seul 
motif que celle-ci a ou ex prime telle ou telle convic
tion. Le systeme de justice doit egalement s'abste
nir de recourir a !'application inopportune de ste
reotypes pour legiferer, faire enquete OU engager 
une poursuite. En l'espece, le libelle de la dispo
sition contestee respecte clairement la diversite en 
ce qu'il permet !'expression pacifique d'opinions 
de nature politique, religieuse ou ideologique. 11 ne 
fait nullement craindre !'application inopportune 
de stereotypes. 

[84] C'est pourquoi je conviens avec la Cour 
d'appel que Jes appelants n'ont pas etabli l'effet 
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in their ability to gather and report the news. Peter 
Desbarats, former Dean of the Graduate School of 
Journalism at the University of Western Ontario, 
stressed the importance of such sources to "inves
tigative journalists [in seeking] to serve the public 
interest by bringing to public attention matters that 
people in authority are less than anxious to have 
subjected to public scrutiny". In his view: 

Given my experience in the world of journalism, it is 
my opinion that the interests of a free press require the 
court to recognize the special relationship between a 
journalist and a confidential source who has been given 
a promise of secrecy. The giving of promises of secrecy 
is essential lo a free and vigorous press, which in turn 
is essential to ensuring a well informed citizenry and a 
vibrant democracy. 

As Mr. McIntosh himself stated in his affidavit, 
echoing the experiences expressed by other 
journalists in the various affidavits submitted in 
these proceedings: 

... sometimes a source will share either confidential 
information and/or documents with me for use in a 
story on the explicit condition that under no circum
stances is their identity as the source of the information 
or documents ever to be publicly disclosed to anyone, 
particularly in the event of a legal proceeding, public 
hearing or official inquiry of any kind that may result 
from the publication of the subsequent story .... 

. . . my effectiveness as an investigative reporter 
would be seriously impaired because key sources would 
no longer trust me to keep their identities confidential, 
thereby preventing me from getting the sensitive infor
mation I need to do my job and reveal matters of public 
interest that might otherwise remain unknown to the 
Canadian public. 

[122) Nor can the chilling effect that could result 
from the compelled disclosure of confidential jour
nalistic sources be ignored as a consequential harm. 
This concern was expressed nearly three decades 
ago by the House of Lords in British Steel Corp. v. 
Granada Television Ltd., [1981] I All E.R. 417: 

confidentielles pour qu'ils puissent recueillir et 
rapporter l'information. Peter Desbarats, l'ancien 
doyen de l'ecole superieure de journalisme de J'Uni
versite Western Ontario, a souligne !'importance 
de ces sources pour !es [TRADUCTION] « journalis
tes d'enquete [lorsqu'ils cherchent] a servir l'interet 
public en mettant en lumiere des sujets que Jes gens 
au pouvoir sont loin d'etre enchantes de voir soumis 
a un examen public approfondi ». A son avis : 

[TRADUCTION] Compte tenu de man experience dans 
le monde du journalisme, j'estirne que Jes interets d'une 
prcsse librc exigent des tribunaux qu'ils rcconnaissent 
le rapport particulier entre un journaliste et la source it 
qui l'anonymat a ete prornis. De telles prornesses sont 
essentielles a une presse libre et dynamique, qui est 
elle-meme essentielle a l'information des citoyens et a 
une robuste democratie. 

M. McIntosh, se faisant l'echo de !'experience 
decrite par d'autres journalistes dans les differents 
affidavits deposes en l'espece, a lui-meme declare 
dans le sien : 

[TRADUCTION] . , . une source me donne parfois des 
documents ou des renseignements corifidentiels pour un 
article, a la condition expresse que son identite en tant 
que source des renseignements ou des documents ne soit 
jamais divulguee publiquement a qui que ce soil, quelles 
que soient Jes circonstances, particulierement dans 
l'eventualite d'une procedure judiciaire, d'une audience 
publique ou d'une enquete officielle, de quelque nature 
que ce soit, qui pourrait decouler de la publication de !'ar
ticle ... 

... mon efficacite en tant que journaliste d'enquete 
serait gravement compromise parce que mes sources 
essentielles ne me feraient plus confiance pour garder 
leur identite secrete, ce qui m'empecherait d'obtenir Jes 
renseignements sensibles dont j'ai besoin pour faire man 
travail et reveler des faits d'interet public qui risqueraient 
autrement de rester inconnus de la population cana
dienne. 

[122) L'effet de dissuasion qui pourrait decouler 
de la divulgation forcee des sources confidentielles 
des journalistes ne peut non plus etre ignore comme 
prejudice en resultant. La Chambre des lords a 
expose ce probleme ii y a pres de trois decennies 
dans British Steel Corp. c. Granada Television 
Ltd., (1981] I All E.R. 417: 
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[T]he newspapers should not in general be compelled 
to disclose their sources of information. Neither by 
means of discovery before trial. Nor by questions or 
cross-examination at the trial. Nor by subpoena. The 
reason is because, if they were compelled to disclose 
their sources, they would soon be bereft of informa
tion which they ought to have. Their sources would dry 
up. Wrongdoing would not be disclosed .... Misdeeds 
in the corridors of power, in companies or in govern
ment departments would never be known. Investigative 
journalism has proved itself as a valuable adjunct of the 
freedom of the press. [p. 441] 

[123] Similarly, in the recent case of Financial 
Times Ltd. v. The United Kingdom, (2009] ECHR 
2065 (BAILII), the European Court of Human 
Rights warned: 

While ... the applicants in the present case were not 
required to disclose documents which would directly 
result in the identification of the source but only to 
disclose documents which might, upon examination, 
lead to such identification, the Court does not consider 
this distinction to be crucial. 111 this regard. the Court 
emplmsises lh:;tt a chilling effect wm ntis'e wherever 
journalists are seen to assist in the identification of 
anonymous ScQurces. Io the present case, iL was suffi
cient that information or assistance was required under 
the disclosure order for the purpose of identifying X. 
[Emphasis added; para. 70.] 

[124) There is no doubt that caution must be 
exercised in ensuring the quality and veracity of 
the confidentially received information (see David 
Abramowicz, "Calculating the Public Interest 
in Protecting Journalists' Confidential Sources" 
(2008), 108 Colum. L. Rev. 1949, at pp. 1966-70), 
but in the case before us, Mr. McIntosh had a sound 
basis for his confidence in X's reliability. 

[125] Although this was X's first direct contact 
with Mr. McIntosh, X's reliability had been pre
viously confirmed. Through another confidential 
source, "Y", Mr. McIntosh had ascertained that the 
Prime Minister had made several telephone calls to 
the Bank in connection with loans to the Auberge. 
Y had received this information from X, includ
ing: 
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[TRADVCTION) [L]es journaux ne devraient pas, en 
general, etre forces de reveler leurs sources d'infor
mation, ni au moyen d'un inlerrogatoire prealable au 
proces, ni par des questions ou un contre-interrogatoire 
pendant le proces, ni au moyen d'une assignation, car 
s'ils etaient contraints de reveler leurs sources, ils 
seraient vite pri ves des renseignements dont ils ont 
besoin. Leurs sources se tariraient. Les actes r6prehen
sibles ne seraient pas denonces. [ ... ] Les mefaits dans 
Jes coulisses du pouvoir, au sein d'entreprises ou de 
mi11isleres ne seraient jamais connus. Le journalisme 
d'enquete s'est avere un complement precieux de la 
libertc de presse. [p. 441] 

(123) De meme, recemment, dans l'affaire 
Financial Times Ltd. c. The United Kingdom, 
[2009] ECHR 2065 (BAILII), la Cour europeenne 
des droits de l'homme a fait la mise en garde sui
vante: 

[TRADCCTJON] Bien que [ ... ] on n'ait pas demande 
aux demandeurs en l'espece de divulguer des documents 
pouvant reveler directement l'identite de la source; mais 
uniquement des documents qui, apres examen, pour
raient conduire a sa decouverte, la Cour estime que 
cette distinction n'est pas cruciale. A eel eeard, la Cour 
s 1:1lime gu'un effet de d:issuasi0n se produira cbague 
fois gu'on vcrrn des joumnlistes aider a idcntifkr des 
·sources anonymes. En l'espece, ii suffisai1. que des ren
seignements ou de !'aide soient exiges en vertu de l'or
donnance de communication en vue d'identifier X. [Je 
souligne; par. 70.] 

[124] 11 ne fait aucun doute que la prudence est 
de mise lorsqu'il s'agit de verifier la qualite et Ia 
veracite de l'information obtenue de source confi
dentielle (voir David Abramowicz, « Calculating 
the Public Interest in Protecting Journalists' 
Confidential Sources » (2008), 108 Colum. L. Rev. 
1949, p. 1966-1970). Or, en l'espece, M. McIntosh 
avail de solides raisons de croire a la fiabilite 
deX. 

[125] Meme s'il s'agissait de la premiere fois 
que X entrait en communication directe avec M. 
McIntosh, sa fiabi!ite avait prealablement ete 
confirmee. Par l'intermediaire d'une autre source 
confidentielle, « Y », M. McIntosh avait pu verifier 
le fait que le premier ministre avait fait plusieurs 
appels telephoniques a la Banque au sujet des prets 
consentis a l'Auberge. Y tenait ces renseignements 
de X, et ces dcrniers comprenaient : 
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ex1st10g social problem or legislative objective, 
much less one of pressing concern. It is, as the 
Law Reform Commission concluded, "anachronis
tic". But even if the Court were to attribute to 

Keegstra, c'est-a-dire le par. 319(2) du Code. Con
trairement a la disposition relative a la propagande 
haineuse (Keegstra), la disposition relative aux 
fausses nouvelles ne peut pas etre associee a 
quelque probleme social ou objet legislatif exis
tants, encore moins a une preoccupation urgente. 
C'est une disposition <1anachronigue», ainsi que l'a 
conclu la Commission de reforme du droit. Mais 
mcrne si la Cour dcvait attribuer a l'art. 18 1 l'ob
jectif de promouvoir ]a 10l6rnnce raciale et oci;ile, 0 et conclure q u' un tel objecli f est urgent el r~ l au en 
point <le pcrrnc!(Ie de pa ser ou1re ~ une liberte ~
fond arnen!ale, ii ne atisforait 1oujours pa aux cxi- .. 
:gences·.du cr.itere. de proportionn,11it(! qui a prCvalu ··-1 

daoS l'a;riet Keegslra. Dans cet arri t. notre Cour a t'.:~ 
JuM, ala. majoritc, quc I' objct de la loi etait con- S; 
traignant et que son effct etait dOment circonscrit. ·~·, 
C est le contrairr; en ce qul con eme I' an. 181 du 
Code crimi11e/. Non seulernent cet art icle vise les 
mensonge~ delibc!res qui cncourngenl , la haine , 

s. 181 the obj cc ti ve of promoting racial and social " 
tolerance and conclude that such objective was so 
pressing and ubstantial as to be capable of over
riding a fund amental freedom, s. ]81 would still 
fail t? m~el lhr; c riteria of prop rtionalil~ ':bich b 
prevailed in Keegstr(1. In Keegstra, the maJ0nty of 
th is Cou rt found the objecli,vc of the legislation to 
be compelling and its effect to be appropriately cir
cumscribed. The opp<:1site .is the case withs. 181 of 
t'he Criminal Code. Section 181 catches not only c 

deliberate falsehoods which promote hatred, but 
sanctions all false assertions which the prosecutor 
believes 'likely to cause injury or mischief to a 
,public interest', regardless of whether they pro• 
mote the values underlying s. 2(b). At the same d 
time, s. 181's objective, in so far as an objective 
can be ascribed to the section, ranks much lower in 
'l mpmtance than the legislative gt}~] at stake .in 
Keegstra. Whi;n the objective of . 181 is· balanced 
against its invasive reach, tbere can in my opinion 
be only one conclusion: the limitation of freedom 
of expression is disproportionate to the obje_ctive 
;envisaged. 

mais il sanctionne toutes les fausscs declarations 
que le p rocureur de la poursuitc croit «de nature a 
causer une alleinte u du tort a quelque interet 

e public»; independamment du fail de savoir si elles 
favorisent Jes va·leurs qui sous-tendenl 1' al. 2b). 
Par aill eurs, 1'objet de l'rut. 181, dans la mesurc ou 
oil p ut lui n attri ue r 1m, est beaucoup rnoios 

/ imp<:1rtant que le but legislatif en jeu dans l'arret 
'Keegstra_ Quand on compare l'objet de l'art. 181 a 
sa portee envahissante, il nc peu!, a mon avis, y 
avoi qu' une seule conclusion: la rcslriction de la 
libette d'e~pression n'est pas proportionnee a !'ob-

i jet envisage. 

In their laudable effort to send a message con~ 
demoing the 'hate-mongering' of persons such as 
the appellant by upholding s, 181 as a reasonable 1a 

limit, it is my respecLful opinion thal my col
'leagues Cory and lacobut ci JJ . mukc three funda
incntal errors. First, they effectively rewrites, 181 
to supply its text witb a particularity which fintls 
~o upport in the provision's history or ii, its rare 
application in the Canadian context. Second, they 
l!ndcrratc the expansive breadth of s. 181 and its 
'po1cn1ial not only for improper prosecution and 
;i\onviction but for 'chilling' tJ1e speech of persons j 
who may otherwise have exe(cised their freedom 

'Of-expression. Finally, they go far beyond accepted 

En maintenant l'art. 181 cornme limite raisonna
ble dans leur effort louable en vue de transmettre 
un message condamnant la fomentation de la haine 
par des personnes comme l'appelant, mes col
Jeguesles juges Cory el Tacobu.cc i ont, ·a mon a vis, 
con1mis tr.ois erreurs fondamentales, Prc.miere
ment, ils recrivent en fait l'art. 181 de rnaniere a y 
ajouter un detail qui ne trouve aucun fondement 
dans son historique ou dans son application peu 
frequente dans le conte)(.te c'anadien. Deuxieme
ment, ils sous-estiment la portee expansible de 
l'art. 181 et sa propension non seulernent a engen
drer des poursuites et des declarations de culpabi
lite injustifjables mais a faire que des personnes 

2 of 3 AGC0630 



778 R. v. ZUNDEL Cory and Iacobucci 11, [I 992] 2 S.C.R. 

principles of statutory and Charter interpretation 
in their application of s. 1 of the Charter. While I 
share the concerns of my colleagues, l fear Lhat 
such techniques, taken to their ultimate extreme, 
might render nugatory the free speech guarantee of " 
the Charter. 

b 

Dispositio'l1 

I conclude that s. 181 of the Criminal Code 
infringes the right of free expression guaranteed by c 

s. 2(b) of the Chart.er and that the infringement is 
not saved by s. I of the Charter. I do not find it 
necessary to deal with the arguments under s. 7 of 
the Charter. 

4 

I would allow the appeal, enter an acquittal, and 
answer the first constitutional question in the 
affirmative and the second in the negative, In the 
result, I need not consider whether the terms of the 
appellant's bail infringed his rights under the t 

Charter. 

s'abstiennent de s'exprimer alors que normalement 
elles auniient pu exercer leur liberte d'expression. 
Enfin, ils vont beaucoup plus loin que Jes principes 
admis d'interpretation des lois et de la Charte dans 
letir application de !'article premier de la Charte. 
Bien que je partage les preoccupations de mes col-
legues, je crains que, a l' extreme, de telles tech
niques puissent rendre inoperanlc la liberte d'ex
pression garantie par la Charte. 

Disposilif 

1e conclus que l'art. 181 du Code criminel vioie 
la liberte d'expression garantie par l'al. 2b) de I/4 
Chane et quc cellc violation n' ~ t pas sauvegard.i-i 
par !'article premier de la Charte. Je n'estime p~ 
necessai re -de- trailer des arguments fondes s@ 
l'art. 7 de la Charle. 

Je suis d'avis d' accueillir le pourvoi, d'inscrire 
un acquitterrient et de repondre a la premiere ques
tion constitutionnelle par l' affirmative et a la 
deuxieme par la negative. Par consequent, je n'ai 
pas besoin d'examiner si les termes de la mise en 
liberte sous caution de J'.appelant violaient ses 
droits en vertu de la Charte. 

The reasons of Gonthier, Cory and Iacobucci JJ. f Version fram;aise des motifs des juges Gonthier, 
were delivered by Cory et Iacobucci rendus par 

CORY AND IACOBUCCI JJ. (dissenting)-This 
appeal raises the issue of the coi1stitutionality of 
s. 181 of the Criminal Code, R.S.C., 1985, c. C-46 i 

(formerly s. 177), which states: 

181. Every one who wilfully publishes a statement, 
1ale or news thal he knows is false and that causes or is Ii 
likely to cause injury or mischief to a public interest is 
guilty of an indictable offence and liable to imprison
ment for a term not exceeding two years. 

The appellant, Ernst Zundel, alleges that tbe provi
sion violates s. 7 ands. 2(b) of the Canadian Char
ter of Rights and Freedoms and cannot be justified 
under s. l of the Charter. 

This appeal concerns the wilful publication of j 

deliberate, injurious lies and the legislation which 
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LES JUGES CORY ET IACOBUCCI (dissidents)-Le 
present pourvoi souleve la question de la constitu
tionna.lite de ]'art. 181 du Code criminel, L.R.C. 
(1985), ch. C-46 (auparavant l'art. 177), qui est 
ainsi libelle: 

181. Est coupable d'un acte criminet et passihle d'un 
emprisonnement maxi ma! de dcux ns quiconque, 
volont.air.;ment, public une declaration, 1tne hi wire ou 
une nouvetle qu'. i) · s~il fausse et qu1 cause, ou est d~ 
nature~ causer, une a1teiote ou du lQrt ~ queJquc ir:n&et 
public. 

L'appelant, Ernst Zundel, allegue que cette dispo
sition viole l'art. 7 et !'al. 2b) de la Charte callfl· 
die11ne des droils et libertis et ne peut pas se justi
fier en vertu de !'article premier de la Charte. 

Le present pourvoi porte sur la publication 
vo1ontaire de mensonges deliberes et blessants et 
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Freedom of Expression 

As has been noted above, the only basis on 
which the picketing in question was defended by 
the appellants was under the provisions of s. 2(b) 

Libene d'expression 

Comme. je l'ai deja souligne, les appelants n'in
voquent pour justifier le piquetage en question que 

" les dispositions de l'al. 2b) de la Ch arie qui gara n
tissent la Jiberte d'expression a titre de liberte 
fondameotale. La liberte d'expression n'est toute
fois pas une creation de la Charle. Elle constitue 
l'un des concepts fondamentaux sur lesquels repose 

of the Charter which guarantees the freedom of 
expression as a fundamental freedom. Freedom of 
expression is not, however, a creature of the 
Charter. It is one of the fundamental concepts that 
has formed the basis for the historical development 
of the political, social and educational institutions 

" le d~velopperne-nt historlque des institutions poUti- _ 
qu , sociales ct educatives de la soeiCLe occiden- -
talc. La democralie representative dans sa forme J; 
actuelle, qui est en grandc partic le fruit de la :·-

of western society. Representative democracy, as 
we know it today, which is in great part the 
product of free expression and discussion oJ vary
ing· ideas, depen c:!'$ upon its main enance and c 
protection. 

1.i.bertc d 'exprimer des idees divergentes et d'cn -
discu ter, depend pour son existence de la prcserva- ·g 
tion~t de la protection de cette tiberte. ·;; 

<.l·) 

The importance of freedom of expression has 
be~n r.ecognized since c rly times: sei: John 
Mi,l\on, Areopagirica; A Speech for the Liberty of 
Vnlkeric'd Printing, to the Parliament of England 
(1644), and as well John Stuart Mill, "On Liber
ty" in On Liberty and considerations on Repre
sentt:tive Government (Oxford 1946), at p. l 4: 

La reconnaissance de !'importance de la liborte ,,, 
d'e,;pression nc da te pas d'hier: voir John Milton, ~ 

4 A reopagitica; A Speech for the liberry of Unli
ccnc'd Print fng, to ibe Pdrliamt nt of England 
(1644), et John Stuart Mill . • on Liberty• dans On 
Libert}' and considerations on Representative 

If all mankind minus one were of one opinion, and only 
one person were or the contrary opinion, mankind would 
be no more justified in silencing that one per$on, tbnn 
he, if be bad the power, would be justified in silencing 
mankind. 

e Govemment (Oxford 1946), a la p. 14: 
(T.RADUartON] Si IOUS Jes bommcs snuf UII etaienl du 
merne avis e1 qu'une sclilc perscnne flt d'avis conuaire, 
ii nc serail pas jus\ lfi b que !'ensemble des hommcs 
Millonrlent ce seul individu, pas plus qu'il nc scrait 

f j uslifio que ce dem icr, s'il en avait le pouvoir, bliillonne 
tous !es autres homrnes. 

And, after stating that "All silencing of discussion 
is an assumption of infallibility", he said, at p. 16: 

Puis, apres avoir dit quo [TRADUCTION] cTout 
acte ayant pour effet de supprimer la discussion 

g suppose l'infaillibilite de son auteur», ii a ajoute a 
lap. 16: 

Yet it is as evident in itself, as any amount of argument 
can make it, that ages are no more infallible than 
individuals; every age having held many opinions which 
subsequent ages have dee.med not only false b'ut absurd; 1, 

and His.as ~rtain that !'flany opinions now general will 
be rejected by futui:e ages, a:s it is that many, once 
general, are rejected. by the present. ·· 

Nothing in the vast literature on this subject 
reduces the importance of Mill's words. The· prin
ciple or freedom of speech and expression bas been 

1 firmly accepted as a necessary feature of modern 
democracy. The courts have recognized this fact. 

2 of 7 

[t flADUcnoN] li est toutefois evident d'u:ne (:.vidence 
qui se passe de demonstration qu'une epoque n'est pas 
plus infaillible que des individus, car cbaque cpoque a 
etc c.aracttrisee par un grand nombre d'opinions qui, i\ 
des epoques subsequentes, ont etc considc~ non seule-
ment comme fausses mai& comme absurdcs; et ii est tout 
autant certain que beaucoup d'opiilions maintenant 
generalem.enL acceptees serolit un jour rcjet~s de la 
meme maniere que le sont a present un bon nombre 
d'opinions jadis C()urantes. 

L'irnportance des propos de Mill n'est nullement 
diminuce par l'abo_ndante documentation qui traite 
de cc sujet. Le principe de la liberte de parole et 
d'expression a ete accepte sans r~erve comme une 
caracterisiique necessaire de la democratic 
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For an American example, see the words of 
Holmes J. in his dissent in Abrams v. United 
States, 250 U.S. 616 {1919), at p. 630: 

Persecution for the expression of opinions seems to me " 
perfectly logical. If you have no doubt of your premises 

moderne. Les tribunaux ont reconnu ce fait. Pour 
un exemple americain, voir !es motifs de dissidence 
du juge Holmes clans l'arret Abrams v. United 
States, 250 U.S. 616 (1919), a lap. 630: 

[TRADUCTION] , La persecution pour !'expression 
d'opinions me semble parfaitement logique. II est natu
re! que quelqu'un qui ne doute pas de ses premisses ni de 
son pouvoir et qui desire de tout son cceur obtenir un 
certain resultat exprime sa volonte sous la forme d'une 
Joi et qu'il balaie toute opposition ... Mais lorsque !es 
hommes se seront rendus compte que le temps a detruit 
beaucoup de convictions pour lesquelles on etait pret a 
se battre, ils pourront en arriver a croire, encore plus 
fennement qu'ils ne croient en le fondemcnt meme de 

or your power and want a certain result with all your 
heart you naturally express your wishes in law and 
sweep away all opposition .... But when men have 
realized that time has upset many fighting faiths, they b 
may come to believe even more than they believe the 
very foundations ·of their own conduct that the ultimate 
good desired is better reached by free trade in ideas
that the best test of truth is the power of the thought to 
get itself accepted in the c<irtipetition of the market, and 
that truth i_s the _only ground upon which their wishes 
safely can be carried out. 

c leur propre conduite, que le libre echange des idees est le 
plus sii.r moyen d'atteindre le bien supreme souhaite
que c'est le pouvoir d'une idee de triompher de touie 
concurrence pour enfin se faire accepter qui est la 
meilleure preuve de sa verite et que ce n'est qu~a partir 

d d'une base de verite que Jes souhaits des hommes peu
\'ent se realiser sans que cela n'entraine de risque. 

Avant !'adoption de la Charle, la liberte de 
parole et d'expression avait ete reconnue comme 

Prior to the adoption of lbe Charier, freedom of 
speech and expression had been recognized as an 
essential feature of Canadian parliamentary 
democracy. 1ndeed, this Court may be said to have 
given it constitutional i;tatus, In Boucher v. The 
King, (1951) S,<::.R. 265, Rand J., who formed a 
part of the majority which narrowed the scope of 
the crime of sedition, said, at p. 288: 

e une caracteristique essentielle de la dei:riocratie 
parlementaire canadienne. En fait, on peut dire 
que c'est cette Cour qui lui a confere son statut 
constitutionnel. Dans I'arret Boucher v. The King, 
(1951] R.C.S. 265, le juge Rand, l'un des juges 

J formant la majorite qui ont restreint la portee du 
crime de sedition, affirme, a la p. 288: 

There is no modem authority. which holds that the 
mere effect of. tending to create discontent or disaffec

•tion among His Majesty's subjects or ill-will or hostility 
between groups of them, but not tending to issue in g 
illegal conduct, constitutes the qime, and this for obvi
ous reasons. Freedom in thought and speech and disa
greement in ideas and beiiefs, on every conceivable 
subject, are of the essence of our life. The clash of 
critical discussion on political, social and religious sub- h 
jects has too deeply become the. stuff of daily experience 
to suggest that mer.e m~will as a product of controversy 
can strike down the latter with illegality, A superficial 
examination of the word shows its insufficiency: what is 
the degree necessary to criminality? Can it ever, as mere 
subjective condition, be so'? Controversial fury is 
aroused constantly by differences in abstract concep
tions; heresy in some fields is again a mortal sin; there 
can be fanatical puritanism in· ideas as well as in mor• 
tals; but our compact of free society acx:epts and absorbs j 
those diJTcnmces and they are exercised at large within 
the framework of freedom and order on broader and 

[TRADUCTION] Pour des raisons evidentes, aucune 
decision moderne n'etabHt que le simple fait de tendre a 
provoquer le mecontentemcnt ou la desaffection chez les 
sujets de Sa Majeste ou de causer de l'animosite ou de 
l'hostilite entre des groupes de ses sujets, sans toutefois 
tendre a aboutir a une conduite illegale, constitue le 
crime en question'. La liberte d'opinion et de parole et !es 
divergences d'opinions en matiere d'idees et de croyan
ces sur ,tousles sujets concevablcs sont !'essence de notre 
vie. Le choc des discussions critiques sur des 'sujets 
politiques, sociaux et religieux est tellement ancre daris 
l'experience quotidienne qu'on ne pcut incriminer !es 
controverses pour le seul motif qu 'ell es font naitre des 
inimities. Un examen superficiel du terme revele son 
insuffisance: que faut-il en fait pour qu'une co_nduite soit 
criminclle? D'un point de vue purement subjectif, peut
elle jamais l'etre? Des divergences d'opinions sU:r des 
conceptions abstraites soulcvent continucllement de 
vives controverses; dans certains domaines l'hercsie tient 
encore du pcche mortel; !es idces au meme titre que les 
etres bumains peuvent porter I'empreinte d'un purita-
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deeper uniformities as bases of social stability. Similarly 
in discontent, affection and hostility: as subjective inci
dents of controversy, they and the ideas which arouse 
them are part of our living which ultimately serve us in 
stimule.tion, in the clarification of thought and, as we 
believe, in the search for the consti tu Lio n and truth of 
things generally. 

nisme fanatique; mais noire societe libre accepte et 
assimile ces differences et, reposant sur une uniformite 
plus p:rofonde et plus etendue qui constitue le fondement 
de la stabilite sociale, elles se manifestent dans le cadre 

_. general de la liberte et de l'ordre. Ainsi en va-t-il aussi 
du mccontentement, de la desaffection et de l'hostilite; 
en tiint que pbenomenes su bjectifs decoulant de la con
troversc, ces sentiments et !es idees qui les suscitent font 
partie de notre vie quotidienne et, en dcrniere analyse, 

b servent a nous stimuler, a clarifier nos idees et, a noire 
avis, nous aidertt dans nos efforts de determiner la 
nature et la verite de toutes choses. 

l 
u 
1/, 

In Switzman v: Elbling, [1957] S.C.R. 285, where 
this Court struck down Quebec's padlock law, 
R a nd J. again spoke strongly on this issue. He 
said, at p. 306: 

Dans l'arret Switzman v. Elbling, [1957) R.C.S. , . 
285, cette Cour a deciare invalide la «loi du cade-

c nas• du Quebec et, une fo is de plus, le juge Rand • , 
s'esl prononce vigoureusernent sur Ia q uestion. A C 
la page 306, il affirme ce qui suit: ~., 

',) 

But public opinion, in order to meet such a responsi
bility, demands the condition of a virtually unobstructed 
acc.ess to and diffusion of ideas. Parliamentary govern
ment postulates a capacity in men, acting freely and 
under self-restraints, to govern themselves; arid that 
advance is best served in the degree achieved of 
individual liberation from subjective as well as objective 
shackles. Under that government, the freedom .of discus
sion in Canada, as a subject-matter of legislation, has a 
unity of interest and significance extending equally to 
every part of the Dominion. With such dimensions it is 
ipso facto excluded from head 16 as a local matter. 

[TRADUCTION) Toutefois, !'opinion publique, pour 
d faire face a une telle responsa bilite, exige un acces a peu 

pr~ libre aux idees et leur d.iffusion sans entraves. Le 
gouvernement parlementairc considere comme admise 
!'aptitude qu'a l'homme, ,igissant libremcnt et sous son 
propre empire, a se gouverncr lui-meme. Ce progres se 

e realise le mieux dans le degre de liberation de l'homme 
de ses entraves, tant subjectives qu'objectives. Sous cette 
forme de gouvernement, lil libertc de · discussion au 
Canada, coIJlIDe sujet de legislation, revet une impor
tance et un interct egaux: pour toutes res regions. Avec 

f de tellel! dimensions, elle est ipso facto cxclue du para
graphe 16 qui tralte des matitbre.q de nnlllre locale. 

This constitutional fact is the political expression of 
the primary con.dition of social life, thought and its 
communication by language. Liberty in this is little less 
vital to man's mind and spirit than breathing is to his g 
physical existence. As such an inherence in the individu-

Ce fait constitutionnel est )'expression politique de la 
condition essentielle de la vie sociale, de la pensee et de 
sa communication par le fangage. La liberte en ce 
domaine est tout aussi vitale a !'esprit humain que l'est 
la respiration a !'existence physique de l'individu. En 

al it is embodied in his status of citizenship. 

In the same case, Abbott J . said, at p. 326: 

The right of free expression of opinion and of criti
cism, upon matters of public policy and public adminis
tration, and the right to discuss and debate such mat
ters, whether Lhey be social, economic or political, are 
essential to -the working of a parliamentary democracy 
such as ours. 

He went on to make· extensive reference to the 
words of Duff C.J. in Reference re A_lberta Stat
utes, [1938} S.C.R. 100, at pp; 132-33, strongly 

tant que caractere propre a l'individu, elle fait partie de 
son statut de citoyen. · 

h Dans la meme affaire, le juge Abbott dit, a la 
p. 326: · 

[TR>.DUCTION) Le droit d'exprimer librement nos 
opinions · et nos critiques sur des quest.iorts d'intfaet 
public et sur l'administnitionn des affaires publiques et 
le droit de discuter et de debattre ces questions, qu'elles · 
soienf sociales, economiques ou politiques, sont des 
droits essentiels au fonctionnement d'une democratic 
parlementaire cornme la nOtre. 

i II poursuit en se referant abondarilment aux 
propos du juge en chef Duff dans le Reference re 
Alberta Statutes, [1938) R.C.S. 100, aux pp. 132 
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supporting what could almost be described as a 
constitutional position for the concept of freedom 
of speech and expression in Canadian law, and 
then said, at p. 328: 

Although it is not necessary, of course, to determine this 
question for the purposes of the present appeal, the 
Canadian constitution being declared to be similar in 
principle to that of the United Kingdom, I am also of 
opinion that as our constitutional Act now stands, Par
liament itself could not abrogate this right of discussion 
and debate. The power of Parliament to limit it is, in my 
view, restricted to such powers as may be exercisable 
under its exclusive legislative jurisdiction with respect lo 
criminal law and to make laws for the peace, order and 
good government of the nation. 

It will be seen at once that Professor Peter W. 
Hogg, at p. 713 in his text, Constitiitional Law of 
Canada (2nd ed. 1985), is justified in his comment 
that: 

Canadian judges have always placed a high value on 
freedom of expression as an element of parliamentary 
democracy and have sought to protect it with the limited 
tools that were at their disposal before the adoption of 
the Charter of Rights. 

The Charter has now in s. 2(b) declared freedom 
of expression to be a fundamental freedom and 
any questions as to its constitutional status have 
therefore been settled. 

et 133, OU celui-ci a prone energiquement ce qu'on 
pourrait presque decrire comme un statut constitu
tionnel pour la notion• de la liberte de parole et 
d'expression en droit canadie.n. Puis, a la p. 328', ii 

11 affirme ccci: , 
[TRADl!CTION] Meme si, naturellernent, il n'est pas 
necessaire de trancher cette question aux fins du present 
pourvoi, puisqu'on a declare que la Constitution cana
dienne reposait sur les memes principes que celle du 

b Roya ume-Uni, je suis egalement d'avis que, dans l'i:tat 
(_) 

acluel de notre Loi constitutionnelle, le Parlement Jui- (;, 
rneme ne pourrait abroger ce droit de discussion ct de fl) 

debat. Le pouvoir du Parlement de le Jimiter se restreint, ,,, 
a mon avis, aux pouvoirs qu'il peut exercer en vertu de ... i 

c sa competence legislative exclusive en matlcre de droit c:: 
-'~~ criminel ct a ce qu:i peut se ranger sous son pouvoir de 

faire des lois pour la paix, l'ordre et le bon gouverne- f; 
ment de la nation. en 

d On constate immediatement que c'est avec 
raison que le professeur Peter W. Hogg a fait 
remarquer ce qui suit, a la p. 713 de son ouvrage 
intitule Constitutional Law of Canada (2nd ed. 
1985): 

e [TRADUCTION] Les juges canadiens ont toujours attache 
beaucoup d'imporiance a la liberte d'cxprcssion comme 
element de la democratie parlementaire et, par Jes 
moyens limites dont ils disposaient avant !'adoption de la 
Charte des droits, ils se sont efforces de proteger cettc 

f liberte. 

g 

L'alinea 2b) de la Charte declare que la liberte 
d'expression est une liberte fondamentale et son 
statut constitutionnel ne fait done plus aucun 
doute. 

The question now arises: Is freedom of expres
sion involved in this case? In seeking an answer to 
this question, it must be observed at once that in 
any form of picketing there is involved at least 

h some element of expression. The picketers would 

La question qui se pose maintenant est la sui
vante: La liberte d'expression est-elle en cause en 
l'espece? En cherchant la reponse a cette question, 
il convient de souligner au depart que, quelle que 
soit la forme qu'il prend, le piquetage comporte un 
certain element d'expression. Les piqueteurs se be conveying a message which at a very minimum 

would he dassed as persuasion, aimed at deterring 
customers and prospective customers from doing 
business with the respondent. The question then 
arises. Does this expression in the circumstances of 
this case have Charter protection under the provi
sions of s. 2(b), and if it does, then does the 
injunction abridge or infringe such freedom? 

trouveraient a transmettre un message qui serait 
considere a tout le mains comme de la persuasion 
visant a dissuader Jes clients actuels et eventuels de 
l'iiltimee de faire affaires avec celle-ci. La question 
se pose ensuite de savoir si, dans les circonstances 
de Ia preseme espece, ii s'agit la d'une forme 
d'expression qui beneficie de la protection accor-

j dee par J'al. 2b) de la Charte et, dans !'affirmative, 
si l'injonction restreint ou porte atteinte a cette 
liberte. 
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The appellan t argue strongly that picketing i~ a 
form of expression fully entitled to harter protec
tion and rel_ on various authorities to support the 
proposition, including Reference re Alberta Stat -
111 'S, supra; Switzman v. Elbling, s11pra; the 
American cases of Thornhill v. Alabama, 310 
U.S. BS (1940) (per Murphy J ., at p. 95); Milk 
Wagon Drivers Union v. Meadowmoor Dairies, 
312 U.S. 287 (1941), (per Black J., alp. 302), and 
various oi.her Canadian authorities. They reject 
the American distihction between the concept of 
speech and thal of conduct made in picketing 
c.<1ses, and they accep the view of Hutcheon J.A. 
it1 tlle Court of Appeal, in adopting the words of 
Freedman C.J .M. in Channel Seven Television 
Ltd. v. National Association of Broadcast 
Employees and Techn icians, [1971) S W.W.R. 
328, ihat "Peaceful picketing falls within freedom 
of speech". 

Les appt:1.H'llS $0Ulicnncnt 6nergiquement quc le 
piquctage sl une iormc d'expression qui peut 
parfaitemem bt':nefioier de la protection de la 
Charte et, a rappui de leur poinl de vue, ils 

a im'0q-µent plusicurs arrcls dont le Reference re 
Alberta Starutes, prccite; Switzman V. Elb/ing , 
precire· lcs arrets americains Thornhill v. Ala
bama, 110 U.S. 88 (1940) . (le jugc Murphy, a la 
p. 95); .MUk Wagon Drivers Union v. Meadow-

b moor D<iiries, 3 I 2 U.S. 287 (l 941 ), (le jugc Blaok, ::-;: 
a la p. J02); ainsi que plusieurs autres decisions (> 
canadicnncs. Rcjetant la distinction en tre la not.ion ~~'. 
de la parole ct celle de la conduile quc foil la ~ 

c Jurispnidcoce americainc dans les affair.es de ;) 
plquetage, Jes appe\ants acceptcot \'opinion expri• C 
mce par le juge Hutchco.n de la Cour d'appel en I$', 

faisant siens !es propos du juge en chef Freeman ~ 
dans l'arrel manitobain Cha1111e/ Seven Television -

d Ltd. v. National Association of Broadcast 
Employees and Techt1icfans, [19711 5 W.W.R. 
328, savoir que LTRAOUCT ION} ,Le piquctage pai
siblc releve du domaine de la libertc de parole,. 

The re$pondenL contends for a narrower e 
approa.cl1 ro the co.ncej)L of f.reeclom of e,:.pression. 
The posi~ion i;; su.mmarized in lhe respondent's 
factum: 

L'tntimee pour sa part donnerait a la notion de 
la liberte d'cxpression une portee plus etroite. Sa 
position est resumee dans son memoire: 

4. We submit that constitutional protection under sec- f 
ti n 2(b) should only be given 10 those forms of expres
sion that warrant :S uch prot«tion. To do othc;rwise 
would trivillliic freedom of expression generally and 
lead to a downgrading or dilution of this freedom. 

[TRADUCTlON] 4. Nous sautenons que la prottction 
constitulionnelle accordee par l'al. 2b) ne doit joucr 
qu'cn favcur des formcs d'exprcssion qui meritent• cette 
proicction, sinon ii y aur;_iit une bana lisa tion genera le de 
la libcrte d'cxprcssion, qui ne pou1ta!t qu'entratncr l'avi-

Reliance is placed on the view of the majority in 
the Court of Appeal that picketing in a labour 
dispute is more than mere communication of infor
mation. It is also a signal to trade unionists not to 
cross the picket line. The respect accorded to 
picket lines by trade unionists is suc_h that the 
result of the picketing would be to damage serious
ly the operation of the employer, not lo communi
cate any information. Therefore, it is argued, si.nee. 
the picket line was not intended to promote dia
logue or discourse (as would be the case wbcre its 
purpose was the exercise of freedom of expres
sion), it cannot qua lify for protection under the 
Charter. 

g lissement ou la dilution de celle-ci. 

On s'appuie sur !'opinion, exprimce par la Cour 
d'c1ppel a la majorite, selon laquelle le piquetage 

. dans un conOir de travail nc scrt pas qu'a com.mu-
h niq11er de ]'information. C'est aussi un appcl aux. 

$yndiques a ne pAs franchir la ligne de piquetage. 
Les llgnes de piq_uetagc sont a cc point rcspectces 
par !es syndiqu6s que le piquetage aurait pour effet 
non pas de COIU.01Uniquer des renscigncmcnts, mais 
(le nu.ire gravement a l'entreprisc de !'employcur. 
Par consequent, pretead-on, puisque la ligne de 
piquctage n'avail pas pour but de favo'riser le 
dialogue ou la discussion (commc ce serait le cas 

j s'il :wait pour objet l'exercice de la libcrte d'ex
pression) , ti nc pcut bencficicr de la protl!Ction de 
la Chane. 
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On the basis of the findings of fact that I have 
referred to above, it is evident that the purpose of 
the picketing in this case was to induce a breach of 
contract between the respondent and Supercourier 
and thus to exert economic pressure to force it to 
cease doing business with Supercourier. It is equal
ly evident that, if successful, the picketing would 
have done serious injury to the respondent. There 
is nothing remarkable about this, however, because 
all picketing is designed to bring economic pres
sure on the person picketed and to cause economic 
loss for so long as the object of the picketing 
remains unfulfilled. There is, as I have earlier said, 
always some element of expression in picketing. 
The union is making a statement to the general 
public that it is involved in a dispute, that it is 
seeking to impose its will on the object of the 
picketing; and that it solicits the assistance of the 
public in honouring the picket line. Action on the 
part of the picketers will, ofcourse; always accom
pany the expression, but not every action on the 
part of the picketers will be such as to alter the 
nature of the whole transaction and remove it from 
Charter protection for freedom of expression. That 
freedom, of course, would not extend to protect 
threats of violence or acts of violence. It would not 
protect the destruction of property, or assaults, or 
other clearly unlawful conduct. We need not, how
ever, be concerned with such matters here because 
the picketing would have been peaceful. I am 
therefore of the view that the picketing sought to 
be restrained would have involved the exercise of 

· the right of freedom of expression. 

Section ! of the Charter 

Compte tenu des conclusions de fait deja men
tionnees, il est evident que le piquetage envisage en 
l'espece avait pour objet d'inciter a la rupture du 
contrat enlre l'intimee et Supercourier et, par ce 

,i moyen, d'.exer~r sur elle une pression economique 
qui la forcerait a cesser de faire affaires avec 
Supercourier. Il est evi<Ient aussi qu'en cas de 
reussite le piquetage aurait cause a l'intimee un 
prejudice grave. Cela n'a toutefois rien de remar-

b quable puisque tout piquetage vist:. a exercer une 
pression economique sur la per:;onne qui en fait 
l'objet et a provoquer des pertes financieres tant •J . 

que le. but du piquetage n'est pas atteint. Le 
C piquetage, je le repete, comporte toujours un ele

ment d'expression, Le syndical informe le grand ·,: 
public qu'il est implique dans un conflit de travail, u, 
qu'il cherche. a imposer sa vol.onte a l'entreprise , 
qui fait l'objet du piquetage et qu'il demande aux 

d membres du public de !'aider en T!!Spectant la ligne 
de piquetage. Cette forme d'expression sera evi
demment toujours accompagnee d'actes de la part 
des piqueteurs, mais ce ne sont pas taus leurs actes 
qui auront pour effet de changer la nature de 

e ]'ensemble de !'operation et de la soustraire a la 
protection accordee a fa liberte d~expression par la 
Charte. Bien sur, cette liberte ne jouerait pas dans 
le cas de menaces ou d'actes de violence. Aucune 
protection n'est accordee lorsqu'il y a destruction 

/ de biens, voies de fa. it OU ailtres types de coriduite 
manifestem.ent illegale. Nous n'avons' toutcfois piJ.S 
a nous prcoccuper de cela puisque, en l'espece, le 
piquetage aurait ete paisible. Je suis dcmc d'avis 

g que le piquetage qu'on a voulu ·empecher aurait 
comporte l'exercice du droit a la iiberte d'expres
sion. 

L'article premier de la Charte 
h 

It is not necessary, in view of the disposition of 
this appeal that I propose, to deal with the applica
tion of s. 1 of the Charter. It was, however, 
reforred to in the Court of Appeal and I will deal 
with it here. It will be rc;called that the Chambers 
judge in granting the injunction did so on the basis 
that the picketing involved the commission of two 
common law torts, thar of civil conspiracy to injure 
and that of inducing a breach of contract. } 
Hutcheon J.A. in the Court of Appeal said [at 
pp. 486-87]: 

Vu l'issue du pourvoi que je propose, il n'est pas 
necessaire d'examiner )'application de l'article pre
mier de la · Charte. Tout.efois, comme on s'y est 
penche en Cour d'appel, je .vais en traiter ci-des
sous. II faut se rappeler que le juge en chambre a 
accorde l'injonction parce que le piquetage com
portait la perpetration de deux delits de common 
law, celui de complot civil en vuc de nuire et celui 
d'incitation a la rupture d'un contrat. En Cour 
d'appel, le juge Hutcheon a dit [aux pp. 486 et 
487): 
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Indexed as 

Shandi (Re) 

IN THE MATTER OF a certificate issued pursuant to section 40.1 
of the Immigration Act 

AND IN THE MATTER OF a referral of such a Certificate to the 
Federal Court of Canada pursuant to paragraph 40.1(3)(e) of the 

said Act in relation to: Mahmoud Abu Shandi 

[1991) F.C.J. No. 1319 

[1991] A.C.F. no 1319 

51 F.T.R. 252 

17 Imm. L.R. (2d) 54 

Action No. IMM-3-91 

Federal Court of Canada -Trial Division 
Ottawa, Ontario 

Cullen J. 

Heard: December 5, 6, 11, 12 and 18, 1991 
Judgment: December 18, 1991 

(13 pp.) 

Pagel 

Administrative law -- Immigration -- Refugee claimant-- Security risk -- Section 40.l Certificate -
Review of 

A couple arrived in Canada on October 18, 1991 and claimed refugee status. The husband disclosed 
that he was an officer in the Palestine Liberation Organization. The couple were detained and the 
husband applied to quash an order that was made, pursuant to section 103 .1 (7), that excluded the 
applicant from a portion of a review beating that was held pursuant to section 103. l (2). 
Sub · quently, 011 ovember 22, 1991, the Minister and the Solicitor General 'iiled a Certificate with 
a senior immigration officer pursuant to section 4-0.1 of the Act. This sccti n provided for a form of 
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judicial review in the case of an applicant for refugee status who was not a pennanent resident and 
who, for security or other specified reasons, was not to be admitted to Canada. The effect of the 
Certificate was to halt the refugee proceedings. A hearing was held, pursuant to section 40.1(4) to 
determine the validity of the Certificate. 

HELD: Application allowed. Certificate upbe]d. The evidence indicated that the husband occupied 
an important position in the Palestine Liberation Organization. Such confirmed the reasonableness 
of the Certificate on the basis that the husband was a member of an inadmissible class under section 
19(1)(6) of the Act. The evidence indicated that the husband had trouble with police and 
immigration authorities. The husband travelled using fake passports, which were an indication of an 
intention to be subversive to the host country. It was inconceivable that the husband, who was very 
committed to the Palestinian cause, would cease to be involved in subversive activities because he 
was permitted to reside in Canada. He was also inadmissible as he fell within section 19(1 )( e ). 

STATUTES, REGULATIONS AND RULES CITED: 

Immigration Act, R.S.C. 1985, c. I-2, ss. 19(l)(b), 19(l)(e), 40.1, 40.1(2), 40.1(4)(d), 103.1(2), 
103.1(2)(a)(ii), 103.1(7), 1.03 .1(8). 

Paul Duchow and Noel Saint-Pierre, for Mahmoud Abu Shandi. Winston K. Fogarty, Claude Joyal, 
Michel Lecours and Yaron Butovsky, for the Minister of Employment and Immigration and the 
Solicitor General of Canada . 

CULLEN J. (Reasons for Order):-- On October 18, 1991, Mahmoud Abu Shandi (Shandi) a 
Palestinian, arrived in Canada from Norway at Mirabel airport with his wife and they applied for 
refugee status. Shandi immediately identified himself to tbe immigration authorities as a colonel in 
the Palestinian Liberation Organization (P.L.O.), and voluntarily provided them with a series of 
documents. Shandi was using an Italian passport in the name of Gianlorenzo Piccioli and his wife 
Zamet was also using an Italian passport in the name of Cristina Zigomacas. They were detained 
and questioned at Mirabel airport and then transferred to a Canadian immigration detention centre. 
On October 29, 1991 the adjudicator rendered a decision that a certificate signed by the Minister of 
Employment and Immigration (the Minister) dated October 24, 1991 was in conformity with 
subsection 103 .1(2) of the Immigration Act (the Act). The adjudicator then ordered that the 
detention of the applicant be continued. The Review took place on November I , 1991 and was 
adjourned at about 11 :30 a.m., and recommenced at about 1: 15 p.m. at which time the Minister's 
representative requested the application of subsection 103.1(7) which was granted. The subsection 
reads: 
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transcript and hearing the arguments I am convinced that he is more than that, which confmns the 
reasonableness of the certificate filed by the Minister and the Solicitor General on the basis that 
Shandi is a member of an inadmissible class under paragraph 19(1 )( e) of the Immigration Act. 
Shandi's evidence is that he was for some time a bodyguard to Arafat. One does not reach that 
position without the benefit of an intelligence network so that the guard can appreciate where there 
is danger and from whom. He was succeeded in the role by Force 17 - a group tbat is criticized by 
Shandi in his evidence as not to be trusted but Arafat trusted Force 17 with his life, indicating a 
better qualified and informed group than that described by Shandi. 

Despite his declaration that he never had trouble with police or immigration authorities there 
are several instances where that did in fact occur. Although his evidence was to the effect that he 
always travelled under his own name, that declaration too is false. Also, he has almost made a 
career of travelling with forged documents and just managed to leave Germany, for example, before 
he was deported. Fake passports, even ifhe used bis own name, are an indication of an intention to 
be subversive in the host country. It is not given to everyone to obtain, as he did, passports (Italian) 
in a country where one is a virtual stranger unless some organization exists to assist in securing 
them and one is a member of that illegal organization. 

I have no doubt that Shandi is a competent soldier, probably a good leader in a military 
context (e.g. Tiebe) where he commanded a large force of troops but I have very little doubt that the 
Ministers were correct to act under the authority of section 40.1 of the Act with all the information 
provided to them by sources, which information was corroborated by other agencies. 

It is inconceivable that a man who is as committed to the Palestinian cause as Shandi - even 
to risking the wrath of Arafat, the possibility of death in action as a soldier ~ would suddenly cease 
to be involved in a subversive way with this cause of Palestinians if he were given a green light 
under the Immigration Act to reside in Canada. "I am a cadre of the revolution" (transcript, p. 34). 

Because his evidence was given in Arabic and translated I had to listen very carefully to the 
interpreter and read with considerable care the transcript provided. The evidence of Professor 
Brynen was most infonnative in highlighting the background in the area where Shandi lived and 
worked, and the political forces at play which help shape the history of the region. He could suggest 
only that it was unlikely that a military man. holding the rank of Colonel would be a member of 
Force 17 but could not rule it out. Shandi's own evidence points to considerable lmowlcdge of the 
make-up of the personnel, their fields of activity, i.e. terrorism and drug sales and their modus 
operandi. 

I am satisfied that Shandi worked on a larger playing field and was not solely consigned 
military duties protecting Palestinians in camps (which incidentally he did very well and was and is 
committed to freeing those in the camps). 

Espionage and subversion are not limited to the actual act but to be engaged in these activities 
the words envisage participation by one who assists or facilitates the objective as one who commits 
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the actus reus. Any act that is intended to contribute to the process of overthrowing a government is 
a subversive act. It perplexes me that so much has been written about subversion, or that the word 
should not be used because it runs contrary to a person's rights under the Charter to be a dissident. 
Certainly CSIS investigators must be aware of the difference (which may not always have been the 
case), but subversive acts are not difficult to distinguish from acts of protest that should not be 
subject to investigations. For example, if funds are raised or guns sent to the LR.A. from Canada, is 
that not clearly subversion? However, vocal comment or v,1ritten treaties on the "Struggle" are 
clearly protected under the Charter. Examples of subversive acts are not difficult to find. 

Initially, lhad intended to list and categorize the particular activities which I'm sure led the 
Ministers to move as they did and which convinced me that their action was correct. On reflection I 
decided it would not be particularly productive given that some of the data is top secret and could 
not be revealed in these reasons in any event. Also, I was guided by the words of paragraph 19( 1 )( e) 
of the Act as provided by Mr. Joyal in argument (p. 133 of Dec. 18 transcript): 

BY MR.JOYAL 

The question of standard of evidence that you have discussed in your 
judgement in the Smith decision. And it's at tab 7 of the blue book. I want 
to ... I have remarked at page 84, sub 4, page 84 that the basis of the 
certificate in the Smith decision is different from the present case. In that 
case, the basis of the certificate was 19(1)(f) and (g) which says: 

(f) persons who there are reasonable grounds to believe will, while in 
Canada engage in or instigate the subversion by force of any 
government; 

(g) persons who there are reasonable grounds to believe will engage in 
acts of violence that would or might endanger the lives or safety of 
persons in Canada or are members of or are likely to participate in 
the unlawful activities of an organization that is likely to engage in 
such acts of violence; 

Here, the basis of the certificate is 19(1)(e). And I think it's 
important to note that that paragraph is drafted differently from the two (2) 
paragraphs (f) and (g). It says: 

(e) persons who have engaged in or there are reasonable grounds to 
believe will engage in acts of espionage or subversion against 
democratic government, institutions or processes as they are 
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Civil evidence -- Documentary evidence -- Publication bans and confidentiality or sealing orders -
Motion by Toronto Star challenging constitutionality of ss. 38. 04(4), 38.11 (]) and 38.12(2) of 
Canada Evidence Act --Attorney General launched proceeding pursuant to s. 38 of Canada 
Evidence Act to have Federal Court determine whether secret information in litigation should be 
disclosed -- Iri1pugned sections denied Toronto Star access to s. 38 application and all court 
records associated with proceeding although all parties were present and no secret information was 
disclosed during such private sessions -- Motion allowed-- Jnfi-ingement under s. 2(b) of Charter 
not justified bys. 1 -- Impugned sections read down -- Canada Evidence Act, ss. 38.04(4), 38.11 (1), 
38.12(2). 

Constitutional law -- Constitutional validity of legislation -- Motion by Toronto Star challenging 
constitutionality of ss. 38.04(4), 38.11 (1) and 38.12(2) of Canada Evidence Act --Attorney General 
launched proceeding pursuant to s. 38 of Canada Evidence Act to have Federal Court detennine 
whether secret information in litigation should be disclosed-- Impugned sections denied Toronto 
Star access to s. 38 application and all court records associated with proceeding although all 
parties were present and no secret infonnation was disclosed during such private sessions -
Motion allowed -- Infringement under s. 2(b) of Charter not justified bys. 1 -- Impugned sections 
read down -- Canada Evidence Act, ss. 38.04(4), 38:11 (1), 38.12(2). 

Constitutional law -- Canadian Charter of Rights and Freedoms -- Reasonable limits -- Oakes test 
-- Proportionality test -- Fundamental freedoms -- Freedom of expression -- Motion by Toronto Star 
challenging constitutionality of ss. 38.04(4), 38.11 (1) and 38.12(2) of Canada Evidence Act -
Attorney General launched proceeding pursuant to s. 38 of Canada Evidence Act to have Federal 
Court detennine whether secret information in litigation should be disclosed -- Impugned sections 
denied Toronto Star access to s. 38 application and all court records associated with proceeding 
although all parties were present and no secret information was disclosed during such private 
sessions -- Motion allowed -- lrifringement under s. 2(b) of Charter not justified bys. 1 -- Impugned 
sections read down -- Canada Evidence Act, ss. 38.04(4), 38.11 (I), 38.12(2). 

Motion by Toronto Star challenging constitutionality of ss. 38.04( 4), 38.11 (1) and 38.12(2) of 
Canada Evidence Act requiring all application hearings under s. 3 8 to be beard in private and 
requiring confidentiality to be maintained in respect of all applications and court records relating to 
s. 38 proceedings -- Plaintiff Mohamed sued Attorney General for damages due to disclosure of 
plaintiffs personal information to foreign security agencies -- Attorney General was informed that 
secret information was about to be disclosed -- Attorney General launched proceeding pursuant to s. 
38 to have Federal Court determine whether secret information should be disclosed -- Existence of 
s. 38 proceeding disclosed to the public -- Proceeding was private, as opposed to ex-parte, and in 
presence of all parties -- No secret information disclosed at private sessions under s. 38 -- Combined 
effect of ss. 38.04(4) and 38.12(2) was to deny Toronto Star access to s. 38 application and all court 
records associated with proceeding although all parties were present at proceeding and no secret 
information was disclosed during such sessions -- HELD: Motion allowed -- Sections 38.04(4), 
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38.l l(l), and 38.12(2) of Canada Evidence Act infringed Toronto Star's rights under s. 2(b) of 
Charter -- Infringements not justified under s. 1 as impugned provisions did not meet minimum 
iinpainncnt requirement of Oakes test -- Where court sessions and court records were available to 
all parties in Ii ligation. these confidentiality requirements infringed unjustifiably on open court 
_principle -- Mandatory rcquiremcn1 to exclud · public from portions of review hcaripg when there 
existed no risk that national security information or foreign confidences could be disclosed was 
overbroad -- Impugned sections read down to apply only to ex pate representations provided for in 
s. 38.11(2) -- Open court principle required media access and timely publication -- In exceptional 
event where exclusion of public might be justified even when all parties were present, ss 38.04( 4) 
and 38.12(1) provided Court with discretionary authority to adopt such measures as warranted by 
circumstances to protect confidentiality of secret information. 

Statutes, Regulations and Rules Cited: 

Anti-Terrorism Act, S.C. 2001, c. 41, s. 38 

Canada Evidence Act, R.S.C. 1985, c. C-5, s. 38, s. 38.02(1) (c), s. 38.03, s. 38.04(2)(c), s. 38.04(4), 
s. 38.04(5)(a), s. 38.04(5)(c), s. 38.06(1), s. 38.06(3), s. 38.09, s. 38.1, s. 38.11(1), s. 38.12(2), s. 
38.131 

Canadian Charter of Rights and Freedoms, 1982, s. 1, s, 2(b) 

Federal Courts Act, R.S.C. 1985, c. F-7, s. 17(3)(b) 

Federal Courts Rules, Rule 26, Rule 29, Rule 151 

Privacy Act, R.S.C. 1985, c. P-21, s. 46, s. 51, s. 51(2)(a), s. 51(3) 

Counsel: 

Paul Schabas, Ryder Gilliland and Rahool Agarwalm for the Plaintiff - Toronto Star Newspapers 
Ltd. 

Lome Waldman, for Plaintiff- Kassim Mohamed. 

Alain Prefontaine, for Defendant. 

1 LUTFY C.J.:-- For some twenty-five years now, hearings in the Federal Court have been held 
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64 Section 51 of the Privacy Act establishes the procedure governing tl1e conduct of judicial 
review application hearings where a government institution refuses an individual's request for 
access to personal information in order to protect government interests similar to those involved in 
section 38 proceedings. 

65 Paragraph 51 (2)(a) and subsection 5 I (3) require the reviewing court to hold the application 
hearing in private and to accept ex parte submissions at the request of the government ilistitutioi1 
refusing disclosure. 

66 As in these proceedings, the question before the Supreme Court of Canada was whether the 
impugned provisions trenched unjustifiably on the open court principle. 

67 The Supreme Court affim1ed the validity of the statutory requirement that government 
submissions concerning secret infonnation be received ex parte and in private. In view of this 
decision, the plaintiffs in this case, as noted earlier, did not challenge the constitutionality of the 
analogous requirement in subsection 38.11 (2). 

68 Writing for the unanimous Court, Justice Louise Arbour found that paragraph 51(2)(a) failed 
the Oakes test at the minimal impainnent branch. In particular, Justice Arbour concluded that the 
mandatory requirement to exclude the public from portions of the review hearing when there 
existed no risk that national security information or foreign confidences could be disclosed was 
overbroad: A[S]ection [51(2)(a)] is overbroad in closing the court to the public even where OQ 
concern exiii'Lc; to jusrjfv such a departure from the ge1Jeral principle of open courts (Ruby at 
paragraph 59, emphasis added). 

69 Justice Arbour's characterization of the overbroad scope of paragraph 51(2)(a) of the Privacy 
Act applies with equal force to the analogous procedural requirement in subsection 38;11 (1), which 
prohibits public access to the private sessions of section 38 proceedings. 

70 In my view, the impugned provisions do more than is minimally required to safeguard the 
secret information and therefore trench unduly on the open court principle: Accordingly, I conclude 
that these provisions fail at the minimal impairment branch of the Oakes test and cannot be saved 
under section 1 of the Charter. 

71 On the basis of the same principles enunciated in Ruby, I find that subsection 38.11(1) is 
overbroad in closing the court to the public even where no secret information is at risk to justify a 
departure from the open court principle. 

72 Similarly, subsections 38.04(4) and 38 .12(2) are overbroad in subjecting all court records 
associated with the private sessions to mandatory confidentiality requirements where no secret 
information is at risk to justify a departure from the general principle of open courts. My view in 
this regard is consistent with the acknowledgement by all parties that the outcome concerning the 
constih1tionality of all three impugned provisions should be the same. 
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B. The Appropriate Constitutional Remedy 

73 During the hearing to canvass the parties' views on remedies, the Attorney General of Canada 
argued that, in the event this Court concluded the impugned provisions constituted an unjustified 
infringement of the open court principle, the appropriate remedy would be to strike down these 
provisions. This submission varied the original suggestion by counsel for the government that 
reading down was the appropriate remedial solution. 

74 In arguing that the appropriate remedy is to strike down the impugned provisions, the 
Attorney General of Canada purported to rely on the Supreme Court's decision in Ruby. 

75 First, the impugned provisions in Ruby were not struck down. Justice Arbour relied on reading 
down as a constitutional remedy in rendering section 51 of the Privacy Act compliant with section 
2(b) of the Charter. 

76 It had been the practice of counsel, on consent, to conduct Privacy Act hearings in public 
where no secret information could be disclosed. The Supreme Court disapproved of this practice. 
For Justice Arbour, it was not open to the parties to bypass Parliament's unambiguous language 
clearly intended to exclude the public from section 51 hearings. 

77 I understand Justice Arbour to have relied on reading down as the appropriate constitutional 
remedy to cure the overbroad scope of the mandatory in camera hearing required by paragraph 
51 (2)(a ). She accommodated the constitutional imperative that private sessions, where no secret 
information is disclosed, be open to the public by invoking the reading down mechanism (at 
paragraphs 58 and 60): 

Unless the mandatory requirement is found to be unconstitutional and the section 
is "read down'' a, a constitutional .remedy, it cannot otherwise be interpreted to 
bypass its mandatory nature. 

[ ... ) 

The appropriate remedy is therefore to .read down s. 51 (2),(a) so th&t it applies 
ouly to the ex parte submissions mandated bys. 51(3). A reviewing court retains 
the discretion, pursuant to s. 46, to conduct the remainder of the hearing or any 
portion thereat.: either in public, or in camera, or in camera aild ex parte. 

[Emphasis added]. 

78 Second, contrary to what was argued by the Attorney General of Canada, the provisions of 
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section 38 provide for the flexibility found in section 46 of the Privacy Act. 

79 In particular, subsection 38.12(1) confers a broad discretion upon the presiding judge to make 
any order to protect the confidentiality of the information to which the hearing relates. In addition, 
subsection 38.04(4) confers an analogous discretion upon the Chief Administrator of the Courts 
Administration Service to adopt any appropriate measure to safeguard the confidentiality of section 
38 applications. 

80 Subsections 38.04(4) and 38.12(1) reflect Parliament's intent to afford the designated judge 
the discretion to adopt any confidentiality measures required to safeguard secret information. In the 
rare, indeed unlikely, event that the circumstances surrounding a section 38 proceeding require that 
the public be prohibited from accessing even the private sessions and related documents; the judge 
has the discretionary authority, analogous to that provided for in section 46 of the Privacy Act, 
capable of safeguarding the confidentiality of any information when required. 

81 The government argued that Rules 26, 29, 151 oftbe Federal Courts Rules concemipg the 
inspection of court files, in camera hearings, and confidentiality orders provide the Court 
discretionary authority to protect secret information. In my view, this discretionary a).lthority is 
conferred upon the Court by section 38 and I do not concede that recourse to the Federal Courts 
Rules is necessary. Ifl am v.rrong, however, these Rules do afford the Court a further flexibility to 
adopt any measures to prevent the inappropriate disclosure of secret infom1ation. 

82 Put simply, the approach to reading down adopted in Ruby is the appropriate manner in which 
to remedy the constitutional defects in the impugned provisions of section 38. 

83 Concerning the mandatory exclusion of the public from the private sessions, I find that the 
structure of subsections 3 8.11(1) and 38.11 (2) mirrors that of paragraph 51(2)(a) and subsection 
51(3) of the Privacy Act. Accordingly, subsection 38.11(1) ought to be read down as a 
constitutional remedy to apply only to the ex parte representations provided for in subsection 
38.11(2). 

84 As in Ruby, the effect of this decision will be that private sessions, as defined in these reasons, 
are presumptively open to the public. To repeat, in the exceptional event where the exclusion of the 
public may be justified even when all parties are present, subsections 38.04(4) and 38.12(1) provide 
the Court with the discretionary authority to adopt such measures as are warranted by the 
circumstances to protect the confidentiality of secret information. 

85 The "rare, indeed unlikely, event" I have referred to in paragraph 80 is to be understood in the 
context of the premise of this decision, that the existence of the designated proceeding has been 
made public. 

86 The mandatory confidentiality requirements in subsections 38.04(4) and 38.12(2) should also 
be read down, as a constitutional remedy, to apply only to the ex parte representations provided for 
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January 23, 1981 

TO HIS E?{CEl.,l.ENCY 
THE GOVERNOR IN COUNCIL 

MAY IT PLEASE YOUR EXCELLENCY 

We, the Commissioners appointed by Or<fer in Council. P.C. 1977-191 l 
dated 6th July, 1977, to inquire into and report upon certain activ-ities of the 
RoyajCariadiari ~ olintcd Police, .. . . . .. . . . .. 

. . BEO TO SUBMIT TO You it EXCELLENCY 
THIS SECOND Ri:P6id· EN"tlTLED:. 

. ''FREEDOM ANOSECUR-ITY lJNbER "t.HE LAW" 

Mr. Justice D.C. McDonald (Cliairmiui) 

D$. Rickerd, Q.C -

Guy Gilbert,>Q;C . .. . 
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CHAPTER 1 

SECURITY AND DEMOCRACY: INTERESTS 
REQUIRING 

PROTECTION AND THREATS TO THOSE 
. INTERESTS 

A. THE NEED FOR SECURITY 
2. Paragraph· (c) of our terms of refererice calls upon us to report and make 
recommendations on the policies, procedures and laws governing the activities 
of the R.CiM.P. in the discharge of its responsibiHty to protect "the security of 
Canada". The terms of reference do not explain what is meant by the phrase 
"the security of Canada", and yet some explanation is surely required. In 
recent years in our own country and other Western democracies, we have 
experienced the dangers of usirig such a term too loosely. All manner of 
questionable activities encroaching on civil liberties may be perpetrated on the 
citizens and residents of a country in the name of na tional security. In response 
to this experience there has been a tendency in some quarters to reject the 
concept of 'national security' entirely and to rely instead on concepts that are 
more readily understood, such as 'national defence' and 'law enforcement'. But 
we question whether these alternative phrases adequately cover the security 
activities that, in our view, need to be carried out in all states, including 
Canada. 

3. The Royal Commission on Security which reported in 1968 on the 
operation of Canadian security methods and procedures gave its understanding 
of the meaning of the "security of Canada". In its .view, it was the indisputable 
duty of the state 

... to protect its secrets from espionage, its information from unauthorized 
disclosure, its institutions from subversion and its policies from clandestine 
influence.' · 

In our First Report on Security arid h1formation, without attempting to be 
exhaustive, we sta.ted that, in our opinion; there were two concepts involved in 
the "security of Canada'': 

The first is the need to preserve the territory of our country from attack. 
The second concept is the need to preserve and maintain the democratic 

.1 Reporl of the Royal Commission on Security, Ottawa, 1969, paragraph 28. 
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processes of government. Any attempt to subvert those processes by violent 
means is a threat to the security of Canada! 

Fundamenta l to both these definitions are two basic needs: first, the need to 
protect Canadians and their governments against atlempls by fortign powers to 
use coerci~e or clandestine means to advance thei r own interests in Canada, 
and second, the need to protect the essentia l clements of Canadian democracy 
against attempt 10 destroy or subvert them. These, we believe, are fundamen
tal security requirements which must be met in Canada if our country is 10 be 
truly self-governing. 

4. The threats lo Canada's security against which protection is needed today 
and, in the foreseeable future fall into three basic ca tegories: activit ies of 
foreign intelligence agencies. po.litical terrorism, and subversion of democratic 
institutions. We will be expanding on these three IQ_rcats throughout this 
Report and will make only a few germa ne comments about them here. 

S. firsti there arc the clandestine activilies of agents of foreign powers in 
Canada. These have not lessened, although Car'lada has (lOl been at war for 
ma·ny years and a relaxation of international tensions has been associated with 
what is perhaps somewhat optimistically referred to ·as East-West dctente. On 
the contrary, in recent years, the number of foreign intelligcnc.c agencies has 
incr~sed, as have the attempts to use these agencies against Canada, bpth to 
obtain intelligence and to innuence Canadian po-lieics. 

6. A second type of threat to Canad.ian security arises from po_litically 
motivated acts of violence and threats of violence aimed at forcing governments 
to act in a certain wa.y. Today, the popu)ar word for activities of this kind is 
' terrorism'. The internationalization of terrotist activities since the late 1960s 
has significantly increased the severi ty of this threat to the security of Canada. 
(It is interesting to note that the 'terrorist' threat to securi ty was not even 
mentioned In the Report of the Royal Commission on Security, which reported 
in 1968.) It would be ra-sb to predict a disappeara nce of the ' terrorist' threat in 
the futufe: poli tical fanaticism is ,not on \he wane, -and modern technology 
increases the power of a few to threaten -the many. Protection against terrorism 
is likely ~o be a:security requirement for many years to come. 

7, The third category of threat to Canada's secruity today and in lhe future 
concerns activities of those whose objeolives are to subver( or destroy the 
democratic system of government in Canada. Fortunately, since lbe Second 
World War subversive organizations on the extreme left and the cxt.rerne right 
of the political spectrum have not posed a serious threat to the democratic 
process i.n Canada. There remain, however, a few sma ll groups, some with 
considerable foreign support, which are- -committed Lo t.he destruction of 
democracy in Canada. A dernocratic state such as Canada has a duty to 
protect itself against those who work actively to overthrow the foundations of 
our parliamentary democracy: namely, free elections wiU1 universal adult 

i Sec11ri1y 011d /nformotion, Fir.H Report of the Commiss ion of Inquiry Conccmit1g 
Cutai11 A.:rivi1ies of 1he Ro1al Canadian Mounted Police, Ottawa , 1979, paragraph 
38. 
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suffrage, , free public discussion about public affairs, freedom of the press, 
freedom of assembly for the purpose of organizing and marshalling public 
opinion about political matters, and the application of the rule of law. 

8. One way in which Canada's internal security is protected is through the 
enforcement of the criminal law. Law enforcement agencies at the federal, 
provincial and municipal levels have an important role to play in apprehending 
those who conspire or attempt to carry out, or who have carried out, an act of 
espionage, terrorism or subversion against the democratic system. But the 
security of Canada would be badly served if this were the only form of 
pi:-otection. Advance intelligence is needed to p_revent espionage networks or 
terr.orist support systems being established in Canada. Governmen_t depart• 
ments need rclfable. information on which to judge whether persons being 
considere.d for positions involving access to secret information are security 
risks. Immigration and Citizenship officials similarly require reliable informa
tion as to whether persons applying for entry to Canada or for Canadian 
citizenship are participants in activities endangering the security of Canada. 
Those responsible at the federal and provincial levels for securing strlJtegic 
installations; such as nuclear power sta_tions or defence production centres, 
from sabotage or espionage need advice on the nature of possible attacks and 
on appmpriate protective measures. Similarly, the security of international 
events in Canada, such as the Olympic Games, the Habitat Conference and the 
Commonwealth Games, and ·or visiting international dignitaries and our own 
political and governmental leaders, requires timely advance assessments of the 
source and techniques of possible terrorist attacks. 

9. In a: word, a democratic state needs security intelligence to protect itself 
against attack .on its democratic values and procedures,, That is why all of 
Canada's democratic allies have. developed organizations; either within or 
alongside their police forces, which specialize in security intelligence work, 
collec~lng and reporting intelligence about threats to internal security to 
appropriate government departments and law enforcement agencies. A security 
system thus requires the capacity to ·obtain and report timely intelligence to 
those executive agencies responsible for taking lawful protective measures 
against threats to security; 

10, But in our mind there is more than just an internal need for a security 
irttelligen¢e agency. Canada's international alliances require that it be able to 
assure its allies, with whom it participates in common defence arrangements, 
that it has a sound system of internal security. Allied countries will not entrust 
Canadian officials and political leaders with secret information unless Canada 
has in place effective structures and prQCedures for detecting and preventing 
foreign espionage. Similarly, Canada is a signatory to a number of internation
al agreements providing for cooperation in combatting terrorism.3 These 
agreements . provide Canada with international support in the event of a 
terrorist aUack on Canadians at hof!Ie or a)>road, and they entail a correspond-

> L.C. Green, "Terrorism ~ The Canadian Perspective", in Jnrernar;onal Terrorism: 
NarionQI, Regional and Global Perspectives, ed. by Y. Alexander, New York, 
Praeger, I 976. 
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ing responsibility for Canada to assist other countries subjected to terrorist 
attacks. 

11. The security of Canada, as we understand it, is a concern of both levels of 
governmen t in anada. Canada is a feclt:ral state: it is essen1ial that the 
democratic characler of government, both fede ral and provincial, be secured 
from clandestine foreign interference and a11empts at violent subversion. 

12. The British North America Act• does not explicitJy assign legislative 
jurisd iction over sc-0uri ty to eilher level of government. The federal Parlia
ment's power to make laws for the peace, order and good government of 
Canada in relation to all matters not exclusively assigned to the provinces, 
undoubtedly provides constitutionaJ support for a large federal role in security, 
espcaial.ly in emergency situations. In the Alberta Press Act case in 1938, Chief 
J ustice Duff of the Supreme Court of Canada held that 

. . . the powers re<j uisite ror the protection of the ¢onstitution. itsclf arise by 
necessary implica tion from the British Nonh America Act as a wholc ... and 
since the subject matter in rela lion to wh!ch the power is exercised is . nol 
exclusively a provincial matter, il i.s necessarily vested in Parliament.J 

Mr. Justice Fauteux of the Supreme Court, in the case of Switzman v. Elbling 
in 1957, stated that 

... questions which are or the order or the security of the state cannot be 
considered a matter or a purely local or private character within the 
province.' 

Further constitutional support for the federal government's role in safeguard
ing the security of Canada may be found in its exclusive jurisdictkm over 
Defence and over Crimil'lal Law and Criminal Procedure. U.nder the latter 
power the federal Parl.iilmeni ha~ identified lhe criminal offences which rel ate 
to security, for example, treason, seditious libel, seditious conspiracy, uttering 
seditious words, sabotage, and espionage. 

13. However, the provinces too 'have security concerns and responsibilities. 
The provinces arc concerned with securing provincial and municipal institu
tioris against subversive attack. In exercising their responsibil.ity for tl:)e 
appoi ntment of provincial officials, provincial governments need information 
about persons who constitute security risks. The provln~• ri;spons(bility for 
the administration of justice gives them a prii:nary role in taking police aTid 
proseeutorial measures against persons, such as terrorists, when their activities 
against Canadian security have esca lated to the point of becoming criminal 
offences. 

14. Whatever the constitutional niceties, it is clear that from a practical point 
of view both levels of government have important roles to play in meeting 
Canada's security requirements, Most of the activities threatening Canada's 
security have national and international dimensions. The federal gov~rnmenl 
should have the primary responsibility for collecting intelligence about thcs.c 

• (1867) 30 & 31 Vic .• ch.) (U.K.). Reproduced in R.S.C. 1970. Appendices. 
~ Reference re: A lberta Sratutes (1938] S.C:R. 100, al pp. I JJ. I 34. 
6 Switzmo11 v. t:lblfng and A/torney General for Quebec [ 1957)S.C.R. 285, at p. 324. 
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threats and for coordinating measures to protect Canadians and international 
visitors from them. Provincial and municipal authorities have a primary 
re5ponsibility for the enforcement of law and maintaining peace at the local 
level. In security matters these respective responsibilities will frequently inter
sect. In relation to terrorism, for example, fc<leral agencies should endeavour to 
obtain intelligence about the identity, movement and techniques of persons in 
Canada who are associated with international terrorist groups or who receive 
support for terrorist activities from foreign countries. This intelligence should 
be shared with provincial and municipal authorities to assist them in taking 
measures to protect foreign visitors and Canadian V.l.P.s within their jurisdic
tions, and to assist local police in apprehending persons participating in acts of 
political violence. · 

15. · The effective provision of security in a federal state requires close 
cooperation among all levels of government. For this reason, we believe it 
would be a mistake to assume that the security requirements and functions we 
have identified above can be swept into a sphere of ex.elusive. federal jurisdic
Lion simply by auaching the label 'national .se0urity' tQ them. Safeguarding 
Canada from aitempts by foreign-directed or purely domestic groups to subvert 
Canadian democracy will be jeopardized if 'national security' becomes a 
subject of federal-provincial rivalry. Later in this Report, wJ\en we turn to our 
proposals for a Security Plan for the Future, we shall make some recommenda
tions about ways and means of impr~ving federal-provincial cooperation with 
regard to the security of Canada. 

B. SECURITY AND THE REQUIREMENTS QF LIBERAL 
DEMOCRACY 

16. Liberal democracies face a unique challenge !n maint.alning lhe security 
of the state. Put very simply, that challenge is to secure democracy against 
ooth ils internal and external enemies, w.itbout destroying democra.cy in ihe 
process. Authoritarian and totalitarian tales do not have to face this challenge. 
1n such countries there is no need to ensure that security agencies, whose 
techniques inevitably involve a great deal of secrecy, be accountable to ~n 
elected legislature. Nor is there a requirement in such s~ates that all of their 
security measures be authorized or provided for by law and that none of their 
officials be above the law, Only liberal democratic states are expected to make 
sure that the investigation of subversive activity does not interfere with the 
freedoms of polWcal dissent and association which are essential ingredients of 
a free society. 

17. Canada must meet both the requirements of security and the require
ments of democr~cy; we-must never forget that the fundamental purpose of the . 
former is to secure the latter. Those who seek to subvert Canada's· democratic 
institutions would realize an ironic victory if Canadians were to permit their 
governors to violate the requisites of democracy in the course of protecting 
Lhem from its opponents. 

18. Providing effective security within a liberal democracy has in recent years 
come to be ac~nowledged as a major problem of public policy in most Western 
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democracies. That challenge, which is al the cen tre of our work, has been the 
underlying purpose of inquiries into Lhe aolivllies of sccurity and intelligence 
agencies in Austra lia, New Zealand, lhe United Kingdom and the United 
States. ln Australia, Mr. Justic~ Hope was appointed in 1974 as a single 
Commissioner to carry out n comprehensive study of Austra lia's security 
system. His reports, submilled in J977, led to the enacLmen1 in 1979 of a new 
charter for the Austra lian Security Intelligence Organization. In 1976, Sir Gu 
Powles, the Chief Ombudsma.n of New Zealand, completed a study of 1he 
practices, procedu res and organiza tion of that counti;y's security intelligence 
:igcncy. In the United Kingdom there has been a series of special studies and 
reports on securi ty problems going b:ick to the )955 Privy Councillors ' Report 
on Securi ty, a nd including the Radcllffe Report in 1-962 on Security Proce
dures in 1he Public Service and Lord Denning's Report on the Profurn o affair 
i,n 1963. ln March 1980, the Secretary of State for the Home Dep:mment (the 
Home Secretary) submitted a report Lo Parliament on the interception of 
communica1ions in rela tion to security Md cri171 ina l investiga tions. In the 
United States, a Commission chaired by Vice-Presiden t Rockefeller reported in 
1975 on C.l.A. activities wi thin the United States. A year later, o. Select 
Committee of the United Stat_es Sena te, chaired by Senator Church, completed 
a six-volume report on the intelligence activities of the United Statt,S. The 
Church Repon provided the foundati on for the draning or proposed compre
hensive legislative charters for intelligence agencies in that country. The 
opcn.ing page of the Rockefeller Report set·S out the following statement (which 
quotes, in part, President Ford's announcement of the establishmeni of the 
Commission) of the challenge which confronts a ll democracies with regard Lo 

their security arrangements: 

While it is vital that.security requirements be met ... it is equally importan t 
that intelligence activities be conducted without impairing our democratic 
institutions and fundamental freedoms.' 

19. la laking the position that the requirements of security in anada must 
be reconciled with lhe requirements of democracy, let us be clear that we 
regard responsible government, the rule of law, and the right to dissent as 
among the essential requirements of our system of democracy. 

20. By responsible government we m~n that there must be effective proce
dures for ensuring that those who carry out security investigations and other 
security measures are accountable to Ministers of the Crown, who in turn are 
responsible to Parliament. Securi ty aotivilies of necessity involve a great deal of 
secrecy beca use they are normally being carried out to detect and preven t 
secret activities. Security operations, to be effective cannot be an open book to 
the whol~ world, but it does not follow that they cannot be an open book to 
responsible Ministers. The Honou rab.le Robert -Stanfield, then Leader of the 
Opposition, put this point very well in 1969 when he said in the House of 
Commons: 

1 Report to the President by the Commission on C.J.A. Activities within the United 
States, p. 3. 
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What would be cause for grave concern would be any thought that much of 
the operation is beyond the ken of the ministry or the Prime Minister; that 
there are not ministers, elective and responsible members of government, to 
whom the entire security operation is an open book, who have continuing 
access to everything that is going on in that area, and who give proper, 
responsible, political, civilian direction to the operation on a continuing 
basis.' 

We would add that not only must responsible Ministers have knowledge of and 
give direction to security operations, but th.ere must·also be means for ensuring 
that representatives of the opposition parties in Parliament are adequately 
informed of these activities. 

21. Second, the rule of law must be observed iii all security operations. 
Several meanings have been given to this phrase. The meaning which we have 
in mind is that expressed by the English writer; A. V. Dicey, when he ·wrote that 

... here every man, whatever be his rank or condition, is subject to the' 
ordinary law of the realm and amenable to the jurisdiction of the ordinary 
tribunals ... With us every official, from the 'Prime Minister down to a 
constable or a collector of taxes, is under the same responsibility for every 
act done without legal justification as any other citizen.• 

In our context this means that policemen and members of a security service, as 
well as the government officials and ministers who authorize their .activities, 
are not above the law. Members of the security organization must not be 
permitted to break the law in the name .of national security. If those··respon
sible for security believe that the law does not give them enough power to 
protect security effectively, they must try to persuade the law-makers, Parlia
ment and the provincial legislatures, to change the law, They must not take the 
law into their own hands. This is a requirement of a liberal society. It is., 
therefore, unacceptable to adopt the view, which we have found expressed 
within the R.C.M.P., that when the interests of national security ate iri conflict 
with the freedom of the individual, the balance to be struck is not for a court of 
law but for the executive. In very recent years Within the KC.M:P. there has 
been a view that this conclusion is supported by a 1977 English case, R. v. 
Secretary of Stale for the Home Department, exparteHosenba/1:10 

But this is no ordinary case. It is a case in which national security is 
involved, and our history shows that, when the state itself is endangered, 
our cherished freedoms may have to take s.econd place. 

However, it is misleading to quote this statement out of_ context. The case 
concerned an alien whom the Home Secretary ordered to be deported in the 
interests of national security because he had information that the alien had 
obtained information 'for· publication harmful to'.the security o( the nation, 
including information prejudici~I to the safety of servants of the Crown: The 
alien claimed that he was entitled to see the report which was made about him 

• House of Commons, Debates, June 26, 1969, p. 10639. 
• A.V. Dicey, lnlroduclion lo the Study of lhe Law ofrhe Con.stitution, Tenth edition, 

London, Macmillan, 1959, p. 193. 
10 [ 1977) J All E.R. 452 at 457. 

45 

11 of 19 

I • 

AGC0634 



by a non-stalu~ory advisory Committee which reported to the Home Secretary 
before the deportation o.rder was made. He contended that natural justice so 
en titled him. LI was i.n answer 10 that contention that the above siatcmcnt was 
made by Lord Denning, who then continued: 

Even natural justice i1selfmay surfer a set-back ... t n 1hc first "orld '"'Ar. in R. 
v. J/ollidoy," Lord Finlay L.C. sald : 'The danger of e~pionag('. nnd o( dom3ge 
by secret agents . . . had to be gµardcd against.' .. . Bui times of pc Jee hold I heir 
dangers 100. Spies, subvcrtcrs and saboteurs may be mingling amortgst ui, 
putting on a most innocent exterior ... 

I( they arc British subjects, we must deal with them here. lf they a rc 
foreigners, they can be deported. Tbc rules of na1ur~f justice have 10 be 
modified in regard to foreigners here who prove themselves unwelcome and 
ought to be deported. 

It is thus quite inappropriate to quote what Lord Denning said outside the 
context of whether the principles of natural justice apply to the exercise of a 
power to deport., as if il were author.ity for altering Lhe norms that bind 
members of the R.C.M.P. when national security is involved. 

22. Third, tJ1e right of democratic dissent requires that the advocacy of 
unpopul,ar ideas not be confused with a1templs to subvert democracy. A 
democracy is not liberal unless. it permits those of its citizens who seek very 
basic socia l, economic or even constitutional change within the democratic 
system to expound their viewpoint in public and seek adherents to their cause. 
I"f citi':r.ens who exercise lhis freedom have their acti\•iLies noted in secret 
securiay dossiers to be used against them by 1hc state, the enjoyment of such 
freedom is imperilled. The polilical freedom essential to our democratic system 
requires that security measures properly distinguish between democratic dis
sent and true subversion. 

23. Those who arc responsible for carrying out Canada's securi ty measures 
must constantly bear in mind that the right to dissent is a consti tutional 
requ!rem .. nt in Canada- This requiremenc was aptly expressed by Mr. Justice 
Rand of the Supreme Court of Canada when he stated that under our 
Constitution 

... government is by parliamentary insiltutlons, i11cluding popular assem
blies elected by the people: at large in both provinces and 1hc Dominion: 
government resting ultimately on pt,blic opinion reached by discussion and 
the interplay of ideas. ll 

In a similar vein, Mr. Justice Abbott of the Supreme Court of Canada held 
that 

The right of free expression of opinion and of criticism, up()n matters of 
publtc policy and public administration, and the right 10 discuss and debate 
such matters, whether thc:y be social, economic or polit ico!, arc essen1i3) to 
the working of a parliamentary democracy such as ours . fl 

" I I 917 J A.C. 260 a I 270. 
12 Soumur v, Q11ebec and AIIOrneJ• General for Quebec [ I 953) 2 S.C.R. 299, at p. 330. 
fl Swftzmon v. Efhling and Auort111)1 General far Quebt>c [ 1957} S.C.R. 285, at p. 326. 
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The investigation of security threats by the state must respect this constitution
al right to dissent. The exercise of that right must not become an invitation to 
be spied upon by state security agencies. 

24. Canada must have effective security. Security measures have the basic 
objective of securing our democratic system. The means oscd to achieve 
security must meet the requirements of democracy. Effective security within a 
democratic framework - that is the fundamerital precept which has: guided 
our diagnosis of past failures and wrorigdoirigs in Canada's security system, as 

.:Nell as our prescription for reform of the system. 
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CHAPTER 2 

A SECURITY INTELLIGENCE PLAN 
FOR THE FUTURE: 

A SUMMARY 

A. REASONS FOR HA YING A SPECIAL FEDERAL 
AGENCY FOR SECURITY INTELLIGENCE 

1. In considering the policies, procedures and laws wh.icb should govern the 
R.C.M.P. in the discharge of its responsibility 10 protect the security of 
Canada, we are concerned first and fore.most with the R.C.M.P. Security 
Service. lt is lhe Security Service which now fulfills the function of Canada's 
security intelligence agency. Thus our recommendations for Canada's security 
arrangements will focus on the future of the Securi-ty Serv ice. We will be 
concerned with its intelligence collection role and powers, it r0le in providing 
advice to government, especially with respect to security screening and in crisis 
situations; its relationship with police forces, other federal departments and 
provincial and municipal authorities, ·and with foreign agencies; its personnel, 
internal management and organizational structure; its direction and control by 
Ministers, and the review of its activities by Parliament and independent 
bodies. 

2. Before we deal with tbesc various features of the security plan for the 
future, a preliminary question must be faced . Does Canada need an agency at 
lhc federal level with. the specia lized task of a security intelligence agency? Or 
could the various tasks involved in collccling, analyzing and reporting informa
tjon about threats to the security of Canada be left to other existing govern
mcn,l departments and agencies and to regular police work at the federal, 
provincial and municipal levels? This is clearly an essential question, for if 
there were no need for the federal government to maintain an agency which 
specializes in security intelligence functions, then our leading recommendation 
in this part of our Report would be to abolish the R.C.M.P. Security Service 
and not replace it with any distinct organi zation devoted lo security in tcll i
ge~ce respons,billties. 

3. The question as to whether there is a need for a federal security intelli
gence organization is also fundamental in terms of public accountability. We 
believe Lhat we have reached a point in Canadian history when a security 
service, if it is lo serve Canada effectively, must ha.ve a clear public mandate. 
Whatever the merit in t_hc past of keeping the existence and responsibi lities of 
such an organization secret, that practice has had its day in Ca nada . If there is 
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to be a security service, especially one with intrusive investigatory powers, both 
the government and the public must have a clear understanding of the need for 
it. 

4. The question of the need for a national security intelligence organization 
has two aspects: first, is there a need for intelligence pertaining to national 
security? Second, is there a need in Canada for a specialized agency at the 
federal level to provide that security intelligence? 

S. Our answer to the first part of the question, as we indicated in Part JI, is in 
the affirmative: Canada does need security intelligence. But this answer means 
very little unless we explain what we mean by security intelligence. Security 

· intelligence is essentially advance warnirig and advice about activities which 
threaten the internal s~curi ty of Canada. In our First Report we put forward 
the view that the term 'security of Canada' (or 'national security') involves at 
least two concepts: first, the need to preserve the territory of our country from 
attack; 'second, the need to protect our democratic process of government from 
violent subversion. Jn Part II of this Report we referred in general terms to the 
activities which we regard as constituting the principal threats to the security 
of Canada. Such activities fall into three general categories: foreign intelli
gence activiiies, terrorism, and domestic subversion. With respect to each of 
these categories we think it important to indicate in more detail the types of 
activity about which governments and police forces in ~anada should have 
advance intelligence. 

Nature of the threats 

6. First , as to foreign Intelligence activit!~; it is eviden t tha! a ll of the major 
powers :ind a number of other powers have foreign intelligence 3gcncics with 
mandates to operate in a clandestine or decepcive man.ner in foreign countries. 
As we reported in the historical overview at the beginning of this Report, there 
is ample evidence that members of many of these agencies have been active in 
Canada. The intell igence agencies of Communist countries rornain th e most 
significant threat of this kind· in Canada today. There is every in_dication that 
these agencies will continue their efforts in Canada in the foreseeable fut u·re. 
But there are many other cou.atries whose secret inteHigencc activities pose a 
threat t0 Canadian democracy and sovereignty, now and in the future. Severa l 
Middle Eastern countries, for example, have developed aggressive foreig n 
intellig.cnce agencies and we have reviewed evidence of their act ivities in 
Canada. Furthermore, it would be naive to believe that our sister democracies 
and military allies would never in the future attempt to pursue their economic 
or poli1ical irncrcsts in Canada through their well-funded and highly profes
sional secret intelligence agencies. In a world of increasingly scarce energy 
resources and tough economic competition it Js essential that Canada have a 
capacity to detect the efforts of any country to advance its interests in Canada 
by clandestine means. 

7. In many instances the objectives of foreign 'intelligence' agencies embrace 
much more than collecting intelligence. They include a wide range of efforts to 
promote their own country's interests in Canada by means that go well beyond 
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acceptable lobbying and diplomatic representation . Such activities have lakcn 
severa l forms . An example is trying 10 mani pula te the political leadership of an 
ethnic community in Canada by th reatening reprisals against relatives in the 
country of origin. l\nolher is compromisi11g a politician or govcr.nment official 
o thal under threat of blackmail he acts as an agent of inOucnce for a foreign 

country. Yet another is cultivating a friendship within our scientific community 
which leads by imperceptible steps from obtaining open scientific information 
to obtaining information that could be used to damage Canada's competitive 
position in international trade. The protection of our citizens, the trust of our 
allies and, above alJ, our capacity for self-government. require that we make an 
effort in Canada to ensure that the government is well-informed about the 
operations in Canada of all foreign intelligence agencies . Canada's sovereignly 
as a nation would, we believe, be seriously undermined if the secret intelligence 
agencies of the world had reason to believe that they had, as it were, a free ride 
in Canada and could operate here without any fear of detection. 

8. lnforma1ion about foreign intelligence activities is needed in a number of 
contexts. There is, of course, the law enforcement context, in which informa• 
tion about a foreign agent's preparations to commit'espionage or sabotage or 
actual acts of espionage or sabotage may be used by law enforcement agencies 
for prosecutorial purposes. But if Canada's security is-effectively protected, 
situations of this kind should be exceptional. The aim should be to have 
advance intelligence which will enable the government to take preventive 
measures. It should be borne in mind that foreign intelligence agents very often 
operate under cover of diplomatic status and beeause of such status a re 
normal ly not prosecuted. Those responsible for Canada's international relations 
need timely and well-informed advice about the secret intelligence proclivities 
of foreign diplomats, preferably before they are granted diplomatic visas to 
enter Canada and certainly aflcr they are granted such visas. Numerous other 
examples of the need for informat ion about foreign intelligence activities can 
be ci ted . lt is sometimes necessary to warn Canadians travelling abroad aboul 

._recruitment techniques employed by foreign intelligence agencies, to advise 
Canadian businessmen abou\ the interest of foreign intelligence agencies in 
acquirillg Cari,aclian 1cchnology for their country, and to inform departments of 
government about the technological capacity of fordgn intelligence agencies to 
intercept communications and gain access Lo protected information. All of 
these con texts are well outside regular law enforcement responsibilities. 

9. The second category of activity about which security intelligence is needed 
concerns those polit ical acts which, while not amou nting to run-scale' rebell ion 
or revolution, involve the use or threa I of violence to influence the political 
process. The modern term for activity of this kind is terrorism. Although 
terrorism is :by no means a new phenomenon, it has assumed dimensions which 
pose a serio1,1s threat to Canada's interna l security. To begin with, there has 
been a significant increase in the international dimension of terrorism. Modern 
means of communication and transporta tion have shrunk the world, politically 
Speaking. For example, a group whose terrorist activity is directed al changing 
political conditions in the Middle East or Lal in America may secure Onancial 
backing from an Afr ican, European or Caribbean country and stage a terrorist 

415 

16 of 19 AGC0634 



act at a!l international event hosted by Canada. Mass media have increased the 
impact which a very small group of fanatics, through a symbolic ac~. of 
violence, can hope to make on public opinion and government decision-making. 
The leverage which terrorists can exert increases with the availability of means 
of mass destruction, including nuclear and bacteriological devices. Although we 
do not know whether any terrorist group today has the capability of making a 
nuclear bomb, we do kno'l" that the increase in nuclear facilities and traffic in 
fissionable material will increase the opportunities for this drastic form of 
political blackmail in the future. 

10. We should stress that it is the political form of terrorism with which 
security intelligence is primarily concerned. Threats or acts · of violence by 
persons with no politica.l motive, while of great concern to those responsible for 
the security of life and property in Canadian communities, do not threaten to 
subvert Canada's democratic process of government or infringe on its national 
sovereignty. But threats of violence designed to fotce a municipal, provincial or 
federal government to change its pol icies are a serious violation of the 
Canadian system of democratic government. Similarly; politically motivated 
attacks on re presentatives of foreig n cou ntries visi ting Canada or on the 
embassies or &,nsula tes of foreign coun tries in Canada reduce Canada's 
capacity to participate responsibly in the community of nations. 

11. Acts of political terrorism, when there is reason to believe they are about 
to occur or after they occur, are properly the concern of law enforcement 
agencies. But governm¢rits and police forces in Canada should have advance 
intelligence. Immlgralion authorities; fqr example, should have -inforination 
abou t international terrorists to be able to identify them when they apply for 
entry to Canada. When htternational events such as the Habitat Conference, 
the Olympic Games or the Commonweal.th Games are staged in Canada it is 
essentia.1. t<> have up-to-date assessments of terrorist techniques and possible 
sources of attack. In crisis situations such as hijackings of aircraft or kidnap
pings, intelligen<:e is needed on the character and methods of terrorists to guide 
those who are dealing with the situation. Furthermore, Canada, as a signatory 
to several international conventions concerning international cooperation in 
combatting terrorism (most recently the Bonn convention of 1978), is obliged 
to contribute to. the international p9<>J of intelligence about terrorists. 

12. The third category of activity about which Canada should have security 
intelligence is domestic subversion. This term must be very carefully defined. If 
it is used loosely so as to embrace the legitimate political dissent which is the 
life blood of a vibrant liberal democracy, the gathering and dissemination of 
security intelligence will impair rather than secure Canadian democ.racy. 

13; The key element in the subversive activity which is a proper subject of 
security ' intelligence activity is the attempt to undermine or attack through 
violence or unlawful means, the basic values, processes, and structures of 
democratic government in Canada. Using legal means to advocate radical 
change in social practices or (?conomic relationships, or in the Canadian 
Constitution, must not be considered a subversive activity. Strong dissent from·· 
the status quo is not a category of activity about which security intelligence 
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should be collected; nor is the planning an_d carrying out of political demonstra• 
tion and processions which, although they may involve violaLions or loco! 
by.Jaws ,ind confrontations with law enforcement of 1cials, arc nol aime'd al 
d lroying fund ame ntal clemen ts of Canadian democracy. However, a group's 
activities arc subversive if it im. at preventing other Canadians rrom enjoying 
such dc.mocrat·ic ri ghts as the right lo express publicly and ciisscminale political 
opi nion or the right to assemble peacefully for political purposes, or if its 
act ivit ies arc directed towards destroying lhe process of democratic election , 
ihe functioning of parliamentary institutions, adjudication by· independent 
oo u ns of law, or the _peaceful negotiation of constitutional differences. Advance 
intel ligence abou t such activit ies should be avai lable to governments and to 
police forces. 

14. Fortunately, in Canadian history politi cal organizations on the extreme 
left or the extreme righ t have not posed a · significant threat to Canadian 
democracy. ln recent years, there has been a splintering and faetionalization of 
groups comrnittcd to various versions of Marxism and Leninism. Most of these 
groups are small and appear to have no viable programmes for carryin·g ·out 
their a.nti•dcrnocratie objectives. While such groups may obtain a good deal of 
publicity for their to t.a litarian philosophies, they have not succeeded in a ttract
i11 g the allegiance of significant nu.mbers·of Canadians. On the ex treme righ1 1 

there has been an even more substantial decline in Lile signirlcance of Nazi- or 
Fascist-type groups since pre-World War rt days. Their activity in Canada 
today consists mostly of racis, propaganda and local vandalism - a~tivilies 
.which can , for the most part, be effectively dealt with by local police. 

i5. Although anti•democratic groups on the e;ureme right and left do not' at 
present pose a sign ificant threat to Dnadian democracy, there i a need to 
keep track of their strength and of their pub lic espousal of antj'-1democra•1ic 
p01ilical programmes. Jt is also essentia l to detect aLLempt-s by foreign powers 
to use such orga nizat ions for foreign intell igence purposes. Canadia•ns should 
not forget the evi<lcnce reported by the Taschcreau-Kellook Royal Commission 
in 1946 as to the way in which the Soviet Union recruited 'Canadian espionage 
agents Lhrough the Labour l'rogrcssive Party. Security intelligence a~ut 
members of organizations commiued Lo anti-democratic ideologies is also 
needed in the security cleara n<;c context. Immigra tion and citi.umshit> authori~ 
tics, as well as govern ment departments filling positions involving access. lO 
classified information, require advice about persons _who belong to such orgarii• 
zations - especially those whose membership is covert. 

16. For purposes of analysis we have separated the kinds of activities about 
which security intelligence is necessary into three distinct categories. Jn•fact 
there may be considerable overlap amongsl these c1,11cgories. A fpreign in1cUJ
gcnce agency, for instance, has been kn9wn Lo provide support for terrori~t 
groups within Canada, :ind Canadian political organizations committed to 
anti•democrat ic ideologies have been supportive of foreign espionage activity 
and acts of political violence in Canada. The common clement in these tliree 
catcgoTiCS is that each undermines Canada's capacity for democratic self-gov• 
ernmenl. Tha t is why Canada, and indeed any prudent state in today's world. 
needs advance security intelligence. · 
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interests of any parlicular seclion of the community, or with any other 
matter than the Defence of the Realm as a whole. 

5. No enquiry is to be carried out on behalf of any government department 
unless you are satisfied that an important interest bearing on the 
Defence of the Realm, as defined in paragraph 2, is at stake.• 

44. Nowhere in the various strands of authority to which the R.C.M.P. 
Security Service looks for a definition of its functions is there any statement of 
the need to limit security intelligence investigations to what is strictly necessary 
for the security of Canada. The 1975 Cabinet Directive does not contain any 
statement which may be interpreted as providing a brake or rein on security 
intelligence activities. Director General Dare's letter of May 22, 1975, explain
ing the significance of the Cabinet Directive to senior officers of the Security 
Sejvice emphasized the expansive nature of the Cabinet's mandate and the 
lack of constraint, as in the following passage: 

Being granted a broad intelligence bas~ arid nol bei~g constra.ined by either 
ideological or criminal considerations alone, we arc now free to respond to 
cu.rrent and rapidly changing factors affecting National Security. 

(Vol. 141, pp. 21761-63; Ex. M-135.) 

Nowhere in the Jetter is there a reminder lo senior officers that there is need 
for constraint in the exercise of the powers conferred. 

45. At the beginning of this part of our Report, in defining the fundamental 
principles on which Canada's security system should be based, we emphasized 
the need to ensure that the requirements of security are compatible with the 
requirements of democracy. Both the government which directs the security 
agency and the agency itself must constantly keep this fundamental precept in 
mind . As Rebecca West wrote: 

.. . if we do not keep before us the necessity for uniting care for security 
with determination to preserve our liberties, we may lose our cause because 
we have fought too hard. Our task is equivalent lo walking on a tightrope 
over ~n abyss:• 

We think a statutory clause stating the need to restrict the security intelligence 
activities to what is Strictly necessary for the security of Canada would make it 
more likely that those who direct and carry out security work will keep in mind 
the danger to liberty which can result from an overly expansive interpretation 
of the security intelligence agency's mandate. Such a clause should combine at 
least one part of the British Home Secretary's Directive with the restriction 
contained in the New Zealand Security Intelligence Service Act. 

WE RECOMMEND THAT the legislation establishing Canada's security 
intelllgence agency contain a clause indicating that the agency's work 
should _be limited lo what is strictly necessary for the purpose of protecting 
the security of Canada and that the security intelligence agency should not 
investigate any person or group solely on the basis of that person's or 
group's participation in lawtul ad·l'Ocacy, protest or dissent. 

(4) 
1 Quoted in C mnd 2152, paragraph 238. 
• Rebecca West, The New Meaning oi Treason, New York, Compass Books, 1964, p. 

370. 
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"PREAMBLE 

The following report is a synthesis of investigations 
conducted by the Inspector General of the Canadian Security 
Intelligence Service (CSIS) and the Security Intelligence 
Review Committee (SIRC). Because the Solicitor General has 
already received the Inspector General's report, much of the 
information contained herein is already known to him. However, 
this report is written with a view to its being made public by 
the $0licitor General. It is, therefore, as complete and 
informative as possible consistent with national security, the· 
Privacy Act, and the integrity of the judicial process. 

Often, because of the requirements of natiqnal 
security, all or even parts of reports made to the Minister by 
the Review Committee pursuant to section 54 Of the CSIS Act 
can.not be made public. However, in this instance we believe 
that the high level of public interest, which has been 
stimulated by the revelations accompanying Mr. Boivin's arrest, 
requires that the issue of CSIS' exercise of its investigative 
powers in relation to the labour movement be thoroughly aired. 

In coming to this conclusion we have put great weight 
on the views expressed to us by leaders of the labour movement 
in Canada. We have no doubt that the information made public 
through the media since Mr. Boivin's arrest has had a chilling 
effect on normal human relations within the labour movement. 

We also believe that the public image of the Canadian 
Sec~rity Intelligence Service has been affected by speculation 
much of which has been found, in this inquiry, to be 
inaccurate. However, certain activities did come to light 
which merited attention. 

In October and !ilovember 1987, the Solicttor General~ 
after having received an interim report from the Inspector 
General, immediately took steps to correct a situation which 
required urgent action. The Director of CSIS responded 
promptly with the implementation of new policies and 
operational practices as directed by' the Solicitor General. 

We are convinced that a public report on these matters 
is now required to allay concerns that have been raised by the 
Boivin affair and to assist the Service in the performance of 
its security intelligence role throughout Canada. 
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PART IV - COMMITTEE COMMENTS 

We believe that the actions taken by the Minister in 
October and November 1987, and the response by the Director, 
nQw create the strong expectation that csrs will operate 
strictly within its statutory mandate in relation to the labour 
movement in Canada. 

We are satisfied that these actions should effectively 
correct the defi~iencies in CSIS operational policies which 
investigations revealed. 

The directives issued by the Minister and the new 
policies designed to implement these directives are complex and 
quite far-reaching. · Since they have not yet been assessed they 
will require further analysis, both in their application and 
their interpretation~ The Review Commi .ttee w.ill examine, on a 
regular basi~ and in detail, the Service'• pro9ress in 
implementing every aspect of these new policies including file 
destruction. The Committee intends to report on these issues 
in its 1989 Annual Report covering the period 1 April 1988 to 
31 March 1989. 

During the course of this investigation, .some issues 
have also come to SIRC's atte·ntion which are not directly 
related to the specifii:: questions contained in o.ur letter of 
July 6, 1987 tothe Inspector General. 

Mr. Boivin was targeted, essentially, against 
commµnists. During the same period .r much of the CSIS 
Counter-Subversion ar.anch' s human resources were targeted 
against comril.unists. This operational activity in the field . 
had, as a backdrop, a great many RCMP Security Se.rvice files 
Canadian unions in CSIS Headquarters. 

-on 

Such anem.:ghasis on communists and unions does not lend 
itself to logicai analysis by reference to speclfic provisions 
of the CSI_S Act. The RCMP Security Service before 1984, and to 
a lesser extent csrs $ince then have had an interest in left
of--centre activities, particularly when associated with unions 
or the labour movement, that has had more to do with attitudes 
of mind than provisions of the law. Clearly, the CSIS _Act had 
very little effect on this situation until csrs received 
direction from the Solicitor General in 1987. 

Since 1984, neither Mr. Boivin's personal history nor 
his sensitive public position were cited in any·CSIS 
dis.cuss ions as reasons to cease using his services. Yet the 
targets against which he was to be used were already being 
investigated thoroughly without Mr. Boivin's information as, 
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~ndeed, they had been for many years before .CSIS came into 
existence. Nor does there seem to have been any rigorous 

1analysis of whether a source in such a sensitive position was 
really necessary to gain more insight into the activities of 
c()Jllillunists in Canada. It is difficult to avoid the conclusion 
toat Mr. Boivin was retained simply because he had worked for 
many years under the aegis of the RCMP Security Service, and 

f th~t work was found for him in order to justify his retention. 

The Solicitor General's acceptance of our Annual Report 
in June 1987, his consequent appointment of the Independent 

l Advisory Team on the CSIS in July 1987, his decision to 
, implement the wide-ranging recomrnendati0ns contained in that 

report, including the abolition of the Counter-Subversion 
Branch, and the policy letters mentioned earlier give us 

: grounds to hope that there will be significant and substantial 
f :chapges in the way CSIS conducts its affairs in the future. 
f The tone as well as the conte,nts of the Director's letter of 

December 31, 1987, to the Solicitor General, taken together 
with his directive to all employees on reporting procedures, 
and his comments in meetings with this Committee, are also 

I 
valid grounds for optimism; as is the recent thorough 
reorganization of the management structure in the Service. 

We commend both the Solicitor General and the 
for the speedy and appropriate actions they took when 
problems in this area were brought to their attention 
re,tie"' ag·encies and the media. 

Director 
the 

f 
by 

This report, of course, is a retrospective look at RCMP 
Security Service and·, subsequently, CSIS policies and 
procedures over a time frame ending about October, 1987. 
Therefore, despite the Committee's view that serious errors in 
these policies and procedures were revealed in the 
investigations described earlie:~, we expect that 1988 will 
witness the development of a new corporate ethos in CSIS. The 
changes introduced· by the Solicitor General of Canada and the 
Director provic_;ie, we believe, a realistic basis for such 
~t~i~. . 
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IX . Cfil.S~VICE;.....TQ__IliS.~~ -iMENT ON Fl;l.ll~ $!!'.LATED ACT!VT'?!.f.~ 

AND PEACE GROUPS 

Pursuant to section 12 of the ~:i:.s._~ , CSIS is obliged 

to "report and advise the Goverl'.ll11ent of Canadau on matters 

relating to tpe security of Canada, rn this capacity, CSIS has 

the enormou.s responsibility of providing intelligence assessments 

and informat.ioo ill a form th~t elearly and appropriately conveys 

as best possible a description of events and activities regarding 

Canada's security. The ultimate goal. bf th:is obligation being to 

ensure that the government is properly infonned of any threats to 

Canada's secu.ri ty so that government can: take appropriate actions 

or formulate polic.1.es to either repel threats ot protect 

Canadi.ans against a~tiyittes wbi_ch if -Unplemente<:1 would pose a 

threat, 

m:11s advises th.e Government of Canada through its 

formal and casual contact with other ge>vernment department 

officials, through specific progt;ams such as security screening 

and by 1 ts special reports on ac.tivities, events, groups and 

individuals monitored by virtue of the service's mandate 

(e.g. former DIRs, rntelligence Assessment Reports, and CSIS 

Reports). Depending on the nature of the issues reported, 

reports are either based upon intelligence gathered by CSIS or 
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provided to the S~rvice by allied agencies. In sum, it is such 

information that our policy makers and elected officials rely 

upon to assist them in making certain decisions concerning 

national and international matters. It is unlikely in our age of 

"soph.istii;::ation politicsn that available intelligence on a 

fo-reigh matters would not be considered during the formuli;ition of 

a government policy affecting international affairs or d:1p1o,;,a~y. 

Therefore, ii:. is only logical that CSIS carries the burden of 

ensuring that J.ts information and its intelligence ana.1,_y.:;is is 

accu;rate so that the government it serves can react appropriately 

at a moment's notice to events and activities in the domestic and 

international ertviroruT1ent. While it is true that the :Oep~rrtmept 

of External .A.ffairs and the Department of National Defence have 

thed,.r own intelligence branches to assist them, no other 

department has the intelligence gathering capability or 

operational strategies to obtain information. 

pu.rj.ng the course of my investi~ation, I read several 

pieces of correspoo.aence between CSIS and the Department of 

External Affairs (DEA). Letters were provided by csrs to DEA in 

response to requests for information by the latter. On at least 

two occasions, information on the peace movement and high profi+e 

peace orga.c:iizations, were given to DEA to assist 

that Department in gaining further insight on the nature and 

AT1P versio ·r· 
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basis of Canadian peace activities. In one instance, 

intelligence was given to DEA to enable it to determine whether 

The files also 

provided evidence th.at meetings betwee.n officials of the Service 

and DEJl. took place at the workin.g level wherein CSIS described 

its concerns about k:ey elements within the peace movement and its 

views on the extent of communist inspired 

initiatives within the movement. CSIS had been given ample 

opportunity to explain its views to DEA based upon tlle 

intelligence gathered and its anal.ysis. 

In the result, I r~alized that this led to an unfair 

and inaccurat~ representation of what motivated Canadian pec1ce 

ectivities. Ultimc!tely, l found that this negative asse~s,nent O r . ~ 

the peace movement es presented by csrs proved to be unfort\.mate 

for the peace movement ana those activists within it who 

consistently displayed genuine and honest commitments. More than 

being sitrrply surprised by the questionable and unsubstant.12ted 

"matter ot feet" conclu:;;ions drawn by the Service from its 

intelligence, I was saddened that the fruits of CSIS' labour 

actually hampered the Canadian peace movement from gaining a 

certain respectability. It acted somewhat as an accomplice in 

denying what would have been legitlmate government support. The 

image that crept into my mind was that of candles in the wind, 

ATf P versiorii 
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whereby the various peace groups were attempting to gain 

legitimacy but i;srs with its negative perception of tbpsie groups' 

activities, refused to al.low th:ls from happening. True, that 

while certain actions by several leading peace activists were 

treat~ as suspect by the service because of it:s broail 

interpretl:ltion or section 12 and 2(b), the $ervice managed to 

portr:ay the entire movement (or at least those active groups 

within it) as tainted that 

was ultimately a threat to Canada. 

Although I have provided seve,ral el$ainplieJ1 in earlier 

chapters of C.SIS information provided to OEA, I wi.11 attempt to 

demonstrate the evidence of my assertions below, 

A t .elex of BS'-11-05 gives de:tail$ 

of e rn~eting between csrs and DE)\ regarding grat1~s to peac~ 

groups, 

outlined the latter's role emphasizing that 

along with thei:r front orgarihations were the 

principle tools used by Its objectives now focused on 

with the intention of gaining control of 

including Canada. 

A., rP .- , < •· .. : 
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Th:l,s al-1 1ead$ me to the conclusion that regarding the 

PEA, canac;Uans ha,vE;i been somewhat "short changed" by the fact 

that Canada's peace movement has not h.ac the opportunity to take 

on a natur-al growth and development because of the lack of 

govE!rnment funding, and the refusal to regard these pe.ace 

organizations and groups as legitimate components of the Canadian 

political spectrum. The denial to give them a degree of respect 

which they perhaps aeserve.d for the tenacity to pursue genuinely 

developed pacifist goals in the hope of building a saf'er. and 

better tomorl:'.'ow,, .m.ay have ultimately affected all Canaqians. In 
and other regional and local pe.ece groups, 

the struggle of the$e groups to get their ul.timate points acrosi;; 

w~re obviously namperE!d, especially without the economic .base 

which may have be~ appropriate to provide, As well, aisci;,unting 

international organizat:tons such as 

as being simply second generation front groups, _precludes our 

government from recognizing aims which ere reasonable to consider 

in developing Canada's foreign policy initiatives and 

international stance on peace 
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that CSIS c_ould "go at it alone" from day one without clear- and 

precise guidelines on operational activities or policy 

development, which woula reflect present Canadian values. 

The Mcdonald Commission in its volume e:n.titl~d "Freedom 

and Security under the Law", recognized thclt a certs.in "mindset'' 

ex.istea within the Service: 

"At page '\174, it concluded that the roimer 
Service harbouredt 

'an anti-left bias in the judgment of members 
of the Security ServiGe and a tendency to 
tow13rds the worst ki..tl.d of guilt by 
association•.~ · · 

The files, while generating substantially 1es.s 

intelligence and information due to the extent r~duction qt 

targets, continued to demonstrate that t11e Hc::donaia Cbmtnlssion's 

expressed sentiment is equally applicable today. 'l;'he Starvice has 

not proven that it can appropriate:ly distlngu.ish between 

legitimate dissent or lawful advoc.acy and "activities thqt m~y on 

reasonable grounds be suspected of ~Oi:lSti:tµt.ing threats to the 

security of Canada". I will not be so bold as to offer my 

reasons as to why th.is is the case~ but I believe that the para

military discipline which remains the backbone of much of the 

Service ( in spite of some genuine recrui tmerit counter-measures) 

may be an important element to consider. 

ATIP versiot':l 
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by virtue of their source, This would 

by nature seem to be contrary to the democratic traditions 

Canadians enjoy by virtue of our .political history an.d conf.1 rhied 

by the Canadian Cb.ar.ter of Rights and Freedoms. 

It is as a result of the tendency to regard the "left~ 

wing" as subversive that has perpetuated a trend by the Servics 

to pursue activities which ought to be acceptable in our 

democratic system. In this light, pE=aCc;! activists who harbour 

at$ liberally lc1belled by CSIS as ''agents of in!luertCe". 

In a paper entitled :the Pu:rnose a nd Han.date Qf a 

Secur ity In tell j,.oence .Zi.geri cy, written by Kent Roach (submitted to 

the Committee by Professor Peter Russell), Roach provides; 

"Democracy is all about allowing e;ach .person. 
to str iv.a · for 'the satisfaction that he is · 
helping the cause' • .Attempts 'to alter 
opinion and pol icy in the interest of the 
USSR! or 'to influence aecisions in f.;lVO\lr .· of 
a particular government• .•. can be :iust:iffed 
as fair comment and a legitimate search for · 
the ):}est policy A democracy should not 
brand a citi2en an enemy because of the 
for-eign content of his ideas. " 

It is inte.resting that Roach goes even further. Regarding 

11 agent:s of influence", be writes: 

dated: . -
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"Agents of inUuence may harm aemocracy, bu~ 
it is the price that must be paid fo,r the 
free fl0\'1 of ideas. It is not just that the 
cure may be worse than the disease, but that 
the cure will violate the fundamental 
principles t hat constitute the healthy 
democratic polity which is sougnt to be 
preserved .. . Democracy 1s based o~ the 
premise tba~ the a1t1zens will h9Ve a sense 
not to be swayed by unfounded prepaganaa." 

In Martin Friedland' s paper entitled t1atLonal S~4.Ll...~L=.. 

The Legal Diroensions 1 Professor Friedland notes; 

"Many1 if not most, domestic cUsS;j;qents wo:uld 
have some connection., however, tenuous with 
an international movement or Witb Pei;-!Sqns 
outsi6e Canada". 

The challenge for C~I~ is to conduct it.s activ,it.:i;es in 

a way that does not stifle the political exchange of views, be 

they with regard to peace 1niti.3t1ves or other poli.tic~l issues. 

CSIS must recognize the role it plays in out: democracy and must 

be diligent to not interfare wher1= political expression is 

legitimate. Otherwise, it undermines ourdetnoctatic traditions 

and acts contrary to the legfslative direction of tbe CSIS Act, 

unfortuniately, as evidenced in this tapott, csrs· has monitored an 

array of acti'7it1es inspired by the Canadian peace movemen:t which 

did not appear to be appropriate for. investigation. 

jf1H '! '' ZU l:I __ _ .... -- --
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This year, SIRC &xpanded its public engage
ment activities in pursuit of a goal We set 
out in our 2009-2010 Annual Report: to 
stimulate public discussion on the future 
role of security intelligence an<:l; as a 
corollary, the review function in support 
of that role. Again and again, these discus
sions touched on one theme: that, in the 
aftermath of 9/11; Canada has seen greatly 
en ha.need operational COCiperati\fn a mo rig 
the almosttwci dozen federal departments 
involved in nationalsecurity. 

Yet Canada's system of checks and bal
ances, designed decades ago to ensure the 
accountability of individual agencies, has 
not kept pace with these changes. The 
existing review mechanisms_,_:;inc(uding 
SIRC-'-are neither configured nor equipped 
to examine fully Canada's increc;1singly 
integrated national security activities. 
At the same time; niany departments and 
agencies currently involved in national · 
security are not subject to any form of 
independent revrew. 

Review of Canada's national 
security activities 

Three commissions of inquiry-O'Connor, 
Iacobucci and l'v'lajor-have re):lorted in 
the past five years o.n matters relating to 
Canada's national security activities, and 
all have come to the same conclusion. 

The Commission of Inquiry into che 
Actions of Canadian Officials in Relation to 
Maher Arar (also known as the O'Connor 
Commission), in particular, undertook 
an in-depth examination of Ci11111cla's 
national security accountability framework. 
Mr. Justice O'Connor proposed a gr~atly 
expanded role for SIRC, given its longstanct
ing expertise in the review of national 
security activities. SIRC's new role would 
encompass ongoing, independent review 
of the national security activities of four 
departments in addition to CSIS, specifi
cally the Dep,:lrtment of Foreign Affairs and 
International Trade Canada (DFAIT), the 
Financial Transactions and Reports Analysis 
Centre (Fl NT RAC), Citizenship and Immi
gration Canada (CIC) and Transport Canada. 

The key question in our minds is this: do 
these activities warrant permanent, inde
pendent and ongoing review? The national 
security activities of other federal entities 
certainly have the potential to have an 
impact on individuals. For example, Canada 
Border Services Agency (CBSA) can refuse 
a person entry into Canada, and CIC has the 
power to remove someone from Canada. 
Yet these powers do not compare to CS!S's 
capacity to collect intelligence in secrecy
activities that may have a di.rect impact on 
individuals' civil rights and liberties, but 
without their knowledge. CSIS's to bust 
review mechanisms were designed as a 

~ r-. .. .. • ~~. TJ. - - ... - .,...... ¥, ~ • . . . 
. . . . . ' ~ ' ' . . . '. . . - . . . . . . . ' . 

·, . ·. . . . . , ·, . . . Ann.ial l-leoo1"\ 1.0'10-2011 .:... 5 .. 
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counterweight to the Service's ability to act 
covertly and in ,-vays that can profoundly 
affect individual lives. Accordingly, we 
question whether the same level of perma
nent and independe11t review is required 
for depa,trnents and agencies whose 
mandates do not provide similar powers. 

1 'V· 1·i 1,,·, ,:ihea(L--1'.,:itooling SiHC t '- .... r. 'd v-, .t - - , .. 

The CS/S Act, which provides SIRC with 

the power and ability to review thoroughly 
every aspect of CSIS's activities and opera
tions, is not broken. Still, the nature and 
extent of change within the security intel
ligence environment causes us to reflect on 
Canada's national security accountability 
structure and SlRC's role within it. 

Justice O'Connor observed cor.rectly that 
the national security activities of many 
federal entities have become largely 
intertwined in the aftermath of 9/11. SIRC's 
recent reviews havP. underscored this 
finding. CSIS now liaises arid works closely 
with nurnerous federal partners on a daily 
basis, a trend that will likely intensify as the 
Service pursues a more active and intricate 
dornestic and foreign agenda. GSIS's 
activities are examined exhaustively and 
reported on by SIRC through its reviews 
,:rnd investigation of complaints. The 
challenge is to provide Canadians with the 
same level of reassurance about all of the 
goverr.ment's nationai security operations, 
writ large. 

We believe that independent review of 
Canada's national security activities could 
be enhanced by retooling SIRC----'achievable 
without major legislative amendments, 

expense or restructuring. This Would allow 
for a proportionate yet effective system 
of broad, independent review for 
national security. 

At present, in the context of reviews, 
SIRC cannot examine and assess national 

security matters that go beyond CSIS
even though they may be influenced by the 
Service's actions or advice. A slight adjust
ment to SIRC's mandate could address this 

gap, allowing for more comprehensive 
reviews of CSIS's information-sharing 
and interactions with domestic partners. 
Further, it would enable SIRC to examine 

the actions of other federal entities when 
they connect with, or relate to, CSIS. 
Additionally, a minor amendment to the 
CS/S Act could permit SI RC-at the request 
of the Minister of Public Safety and with the 
concurrence of the appropriate Minister
to undertake a national security review of 
an agency or agencies other than CSIS. 
These modest changes would be cost
etfective, and could help to alleviate public 
concerns regarding Canada's existing 
system of nati.onal security accountability. 

This year's review of CSIS's role in inter
viewing Afghan detainees is a case in point. 
SIR C's ability to review the actions of other 
involved departments would have resulted 
in a more comprehensive examination 

and, by the same stroke, helped to build a 
broader public account of Canada's national 
security activities abroad. Whether or not 
structural change occurs, SIRC wijl continue 
to ensure that its reviews provide the fullest 
assessment possible of CSIS's activities. 

SIF:C•s observ,i;ions 

SIRG has responded to the changing 
national security environment by looking at 
csls;s operational activities in novel ways, 
and delving into new lines of inquiry. SIRC 
also is committed to making its work and 
findings public to the fullest extent possible 
as a way of contributing to the public 
discussion on national security. 
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In this spirit, this year featured several 
"baseline" reviews on new topics, including 
one th.at focused on the evolving nature of 

CSIS's interactions with the private sector. 
Although SIRC regularly examines GS!S's 
relationships with domestic and foreign 
counterparts a11d other public sector 
partners, we chose for the first tilne to taka 
an in-depth look at CSIS's cooperation with 

the private sector. The review concluded 
that, despite the impetus towards greater 
cooperation with the private ;ector, espe
cially with the owners and operators 
of some of the nation 's critical 
infrastrL1cture, ther.e are 

it to carry out activities that fall outside 

its mandate. 

At the same time, CSIS has been modern
izing its traditional investigative techniques 
to keep pace with new threats . This process 

was underscored in SIRC's examination of 
CSIS's investigation of cyber threats, which 

is among the federal government's intel
ligence priorities. The review looked at the 
innovative strategies and to.ols CSIS is 
using to move forward witr, this important 

investigation. Similarly. through our 
review of the Service's use 

of the Internet, we gained 

significant legal a1\d 
practical limitati.ons o 
the Service's ability 
to work closely with 
the private sector. 

"S/RC has 
an appreciation ot the 

way in whrch this 

medium supports 
CSIS's activities. 

responded to the 

Of note, the review 
revealed an emerg-
ing gap between 
CSIS's legal frame
work created three 

decades ago during the 
height of the Cold War, 
and the post-9/11 opera-

changing narional security 

environment by looking at 
CS/S's operational activities 
· in novel ways, and delving 

into new lines of 

SIRC also fo llO\J\'.ed 
through on its 
cornmitme.nt to 
pay clos.e attention 
to CSIS's expanding 

foreign investigative 
activities. This year, inquiry." 

we did so by examining 

tiorial reality. The idea of CSIS 
working closely with non-government 
actors was not envisaged when the CS/S 
Act was p.assed in 1984. At that time, 

intelligence activities were focused largely 
on countering espionage and subversion 

threats, and clid not require the extensive 
rietwo~ks that have since been established 
to counter the global terrorist threat. Thus 
far, CSIS has managed to work Within the 
existing framework, but SIRC is concerned 
that these gaps may begin to strain the 
Service's operational effectiveness or lead 

a very public issue, CSlS's 
role in the in_terviews of Afghan 

detainees, within the framework 
of its overall operational activity in 
Afghanistan. SIRC concluded that CSIS 
should assess and qualify, with car.e and 
consistency, information originating from 
agencies that may engage in human rights 
abuses-concerns that have animated 
previous SlRC reviews: 

More broadly, we found that the Service's 

involvement with the Afghan detainees 
provides lessons that can be applied 

. ~ ·_ •. ···. . . . . . . . . ·_ . . . ":-- -. '. -. --.. - .... . _. ,;;;".: .. .,~:.;: 11 .. ·;· .... 
. . . . . : ' :: ' - . . . ' . .- . . ' . 
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to other operations abroad. Although 
overseas operations unfold in unique 
circumstances and present different chal
lenges, CSIS should strive to ensure that 

the management of its operations abroad 
mirrors, to the extent practicable, the 

standards i:if administration and account
ability that are maintained domestically'. 

This year's review of CSIS's cooperation 
with a "Five Eyes" partner offered insight 
into another dimension of the Service's 
work abroad; SIRC found that the expansion 
of CSIS activities abroad requires a more 
integrated approach with its domestic 
partners. Specifically, we urged CSIS to 
give further consideration to how it keeps 
the Department ofForeign Affairs and 
International Trade~which is ultirrrntely 
responsible for managing Canada's interna
tional relations-'-regularly apprised of its 
overseas actiVities. 

Information sharing and cooperation with 
domestic partners are obviously core 
components o.f CSIS'.s intelligence work; 
and therefore run through this year's 
reviews. SIRC looked at one of the Service;s 
most important relationships~with the 
RCMP-through the lens of one of the 
intellig.ence community's most important 
contemporary challenges:the use of 
intelligence as evidence. The Committee 
was left with a positive impression of 
RCMP-CSIS co.operation; and a strong · 
appreciation of the complexities .and 
challenges of reconciling- the need to 
protect secret intelligence with the need 

to share it with law enforcement in support 
of criminal prosecutions. 

These findings are only a few highlights of 
our reviews. Detailed summaries of all the 
reviews undertaken in the last year are 
foul'.ld i.n the following pages. 

C0nc!us1on 

Our perspective on a possible future role 
for SIRG and the results of our reviews 
are offered here as part of our contribution 
to a public dialogue on natio11al security. 
Indeed, Parliament concerved this advisory 
role for us in 1984 by anticipating that SIRC 

would play a "vital role in the functioning of 
the security intelligence system" by pro
rpoting "adequate debate, where necessary, 
in the area of security." Should the govern
ment proceed to implement a broader 
system of independent review for agencies 
i1wolved in national security, SIRC hopes 
that its views will assist decision-makers in 
achieving improvement and in building the 
confidence of Canadians in their national 
security apparatus. 
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SIRC's review 

This review examined the strategies, 
policies and processes that guide CSIS's 
use of the Internet by focusing on the role 
of a specialized unit established in 2001. 

SIRC looked specifically at how this unit's 
work helps to generate leads and push 
investigations forward. SIRC's review also 

looked at the information collected online 
by the Service. 

SIRC's review found that _CSIS's use of the 

Internet has become increasingly common. 
It is therefore important that the Service 
have the resources in place to deal with the 
workload. In that regard, SIRC supports the 
findings of an intf;lrnal audit that recognized 
the importance of addressing these 
resource issues. 

Overall, SIRC found CSIS's approach to its 
online worl< to be sound and flexible. SIRC 
also noted that the Service had developed 
useful guidelines for certain Internet-based 
activities. These guidelines incorporate 
lessons learned and best practices into 
a useful reference tool. 

SIRC identified two issues concerning 
CSlS's use of the Internet. 

First, CSIS's interactions with young 
Canadians· will no doubt increase as 
extremists continue to use the Internet to 
attempt to radicalize youth. Indeed, much 
of the extremist content posted on line to 
rec.rult and radic.alize individuals is targeted 
at youtl)~one of the largest groups of 

Internet users in Canada and elsewhere. 
SIRC did not take issue with CSIS collecting 
information onllne. However, SIRC believes 
that the Service needs to give special 
consideration when dealing with informa
tion concerning youth. At issue was the 
volume of information pertaining to young 
people being retained by CSIS as part of its 
operational reporting. SIRC believes that 

CSIS should impress upon its employees 
the need to exercise added caution when 
collecting and retaining information relat

ing to youth. 

Second, SIRC underscorE!d the importance 
of CSIS applying the "strictly necessary" 

test when collecting and retaining informa
tion online. The Internet offers: vast 
amounts of easily accessible information, 
and care should be taken to ensure that 
such information is subject to the same 
"strictly necessary" test as information 
collected from other sources; 

SIRC REVIEW: 
CSiS'S Private Sector RelatiOf1$hips 

lncreased collaboration with non-traditional 
partners is a .growing trend in security 
intelligence in Canada and elsewhere. 
Traditionally, CSIS's relationships were with 
domestic and foreign partners in the public 
sector, such c\S doniestfo police services, 
other Canadian government departments 
and agencies, or governments or institu
tions of foreign states. Today, the Service 

is also reaching out to non-traditional 

partners, such as the private s.ector. 

'./ r--: . •.· ... . ; ./. < C/ : r? .· > : , . ·. <rn";,a,Pi,!)i,;_,;,, _,, / 
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SIRC's review 

This review examined CSIS's growing 

relationship with the private sector in the 

context of national security. Si RC examined 

the Service's general liaison and outreach 

efforts with privc1te sector orga hizations, 

which are conducted primarily at the 

regional level. CSIS has t'iVo main programs 

through whi<.;h most of these interactions 
take place: 

the Public Liaison and Outreach 

Program'-briefings intended to sensi

tize the public sector to CSIS's mandate 

and to establish CSIS as a point of 
contact for potentially threaHelateci 

information; and 

the Liaison and Awareness 
Program-more focused briefings 

on specific threats. 

SIRC concluded that CSIS's interactions 
with the private sector are important and 

can be helpful when pursuing more specific 
investigative leads. 

SIRC looked at a few instances where CSIS 

was able to capitalize on private secto r 
relationships. Overall, the Committee found 

that developing rapport with.in that milieu 
is key to CSIS capitalizing on private sector 
information. In particular, it recognized the 

efforts of CSIS liaison officers in this regard. 

SIRC learned that. in the past, the Service 
employed a more coordinated and strategic 
approach with respect to building its 

private sector relationships. In the interests 

of leveraging the limited resources avail

able for these activities, and of capitalizing 
on ihe experience already gained, SIRC 

Rules on sharing 
information regarding 

5ecurity intelliurnce 

The CS/S Ar:t prohibits disclosure of 

inform,11ion ohtJined by the Service ' 

in thP- course of its ii1vestrgations, 
except in the perforrnarice of ii.s 
duties and functions under the Act, 
or the adrninistratii)n or enforce

ment of the Act or other laws. 

Section 19 specifically identifies 
si tuc11ions where :;L1cl1 sharing of 

iniormation is permitted : 

disclosures to law enforcement 

and to officers of the col.irt in 
an investigation or prosecution; 

disclosiHeS to the Minister 

of National Defence or of 

Foreign Affairs, or departmenta l 
officia ls, when the inf0rmation 
is relevant to matters relating to 

Can da's defence or interna 
tional affairs; or 

disclosUrP.s au lhori1. d by th' 

Minister of Pllbl ic: Safety that 
are considered to be in the 
public interest. 

recommended that CSIS expand on the 
efforts LJndertaken in regional offic:es by 
artic:ulating a Servic:e-wide strategy on 
managing its relations with the private 
sector. In SIRC's opinion, an effective 

strategy would involve identifying tliose 

• -- • • . : • • - ~ • • ' I • • I - • 
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sectors with the greatest potential to be of 

investigative value to the Service. 

At the same time, there are limitations on 
CSIS working more closely with the private 
sector because of the strict laws tliat 
govern official information-sharing. The 
CSIS Act does not authorize disclosure of 
information collected by the Service to 

non-traditional or non-governrnental 
partners, such as private sector organiza

tions. Section 12 of the CSIS Act limits 
CSIS's responsibility to report to ancl advise 
the Government of Canada on national 
security threats. Although operational 
policies have been developed to govern 
information-sharing with the private sector, 

the policies are appropriately restrictive 
and provide strict parameters for what 
information can be shared. 

For these reasons, the Service strives to 
engage and support the private sector's 
security needs in other ways. For example, 
it tries to share more unclassified informa
tion, namely through its participation in the 
Integrated Threat Assessment Centre, 
which produces threat as.sessments that 
are distributed to the private sector, among 
others. E:fforts are also underway to 
increase the number of security clearances 
for individuals in the private sector, to allow 
for more meaningful exchanges on issues 
relating to 1iational security threats. 

Finally, CSIS conducts security clearances 
for the private sector when such requests 
are sponsored by a federal department or 
agency, or by an appropriate provincial 

authority'. Under the Sensitive Site 
Screening program, for example, CSIS 
provides clearances for individuals seeking 

to obtain access to sensitive !ocations, 
inciuding nuclear sites, international 
airports and special events, such as the 
2010 Winter Olympics. 

SIRC will continue to examine CSIS's 
relationships with the private sector in 

future reviews and will putsue, where 
appropriate, the issues raised in this 
study to enhance its understanding of the 
benefits and challenges of the Service's 
;alationships with non-traditional partners. 

SIRC REVIEW: 
CSIS's lnte!liger<e-to-Evidence Proce::;s 

Cooperation and information-sharing 
among members of Canada's security and 
intelligence community have always been 
key characteristics of Canada's national 
security efforts. The relationship between 
CS\$ and the RCMP, in particular, has 
moved to the forefront following the 
passage of the Anti-terrorism Act (2001). 
As a result of this legisiation, CSIS and 
the RCMP have had to work more closely 
together since activities related to terrorism 
can constitute both a threat to the security of 
Canada and a crime under the Criminal Code. 

In the intervening decade, intelligence has 
been disclosed in a growing number of 
criminal proceedings-a process that 
some have called the "judicialization 
of intelligence" or the "intelligence-to
evidence" process. 
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- 1 -

I - OVERVIEW 

1. This is a complaint pursuant to section 41 of the Canadian Security Intelligence 

Service Act, regarding the improper and unlawful actions of the Canadian Security 

Intelligence Service ("CSiS" or "the Service") in collecting information about Canadian 

citizens and groups engaging in peaceful and lawful expressive activities, and sharing 

it with other bodies and private sector actors. 

2. This complaint was brought by the British Columbia Civil Liberties Association 

("BCCLA"} following media reports based on records obtained under the Access to 

Information Act ("ATIA") which showed that the National Energy Board ("NEB" or 

"the Board") had engaged in systematic information and intelligence gathering about 

organizations seeking to participate in its Northern Gateway Project hearings. 

3. The AT/A records confirm that this information and intelligence gathering was 

undertaken with the cooperation and involvement of both CSIS and law enforcement 

agencies, and that CS!S participates in sharing intelligence information with the 

Board's security personnel, the Royal Canadian Mounted Police ("RCMP"), and private 

petroleum industry security firms. The records suggest that the targeted organizations- , 

are viewed as potential security risks simply because they advocate for the protection 

of the environment. 

4. The purpose of this complaint is to examine the scope and extent of the 

Service's intelligence gathering and sharing activities and its practices of monitoring 

groups and organizations that seek to peacefully participate in public discourse about 

energy-related programs such as the Northern Gateway Project. 

5. In particular, BCCLA is concerned about the chilling effect that such 

intelligence gathering and sharing Vl'ill have on participation in the Board's 

proceedings, as it appears to criminalize what is intended to be a forum for public 

expression and engagement in decision-making processes regarding projects of 
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significant public interest. BCCLA alleges that these activities are not authorized by 

sections 12 or 19 of the CSfS Act, and that they violate sections 2(b), 2(c), 2(d) and 8 

of the Canadian Charter of Rights and Freedoms. 

ll - BACKGROUND AND EVIDENCE 

A. Background and Outline of Complaint 

6. In recent years, BCCLA has become increasingly alarmed by reports about the 

interest expressed by Canadian law enforcement and security agencies in 

organizations engaged in environmental advocacy. In particular, media reports 

documented these agencies describing such groups as "a growing radicalized 

environmentalist faction within Canadian society that is opposed to Canada's energy 

sector policies, " and considering protests and opposition relating to the petroleum 

industry as threats to national security. 1 

7. ln late 2013, the media reported that CSIS worked and shared information with 

the NEB about so-called "radicalised environmentalist" groups seeking to participate 

in the Board's hearings. regarding the Northern Gateway Project. 2 

8. These groups, which include Leadnow, ForestEthics Advocacy Association, the 

Council of Canadians, the Dogwood lnitiabve, EcoSociety, and the Sierra Club of 

British Columbia, have well-established records of engagement and advocacy on a 

wide range of public issues. Also included was the relatively newer social and political 

movement for Indigenous rights, Idle No More. None of these groups are criminal 

1 Jim Bronskill, "RCMP Concerned About 'Radicalized EnvironmentaUst' Groups Such As Greenpeace: 
Report," The Canadian Press, July 29 , 2012 [Exhibit C-1 , Tab 7]. Stephen Leahy, "Canada's 
environmental activists seen as 'threat to national security'," Tht: Guardian, February 14, 2013 [Exhibit 
C-1, Tab 8]. 
2 Shawn McCarthy, "CS!S, RCMP monitored activist groups before Northern Gateway hearings, " The 
Globe and Mail, November 21, 2013 [Exhibit C-1 , Tab 1 O]; Krystle Alarcon and Matthew Millar, "Harper 
government under fire for spying on environmental groups ," The Vancouver Observer, November 21, 
2013 [Exhibit C-1, Tab 11]; Matthew Millar, "Harper government officials, spies meet with energy 
industry in Ottawa," The Vancouver Observer, November 22, 2013 [Exhibit C-1, Tab 12]. 
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organizations, nor do they have any history of advocating, encouraging, or 

participating in criminal activity. 

9. By its complaint, BCCLA asks the Committee to undertake a full investigation of 

the allegations and decide the following four questions: 

a) Did the Service collect information about groups or individuals for their 
activities in relation to the Northern Gateway Pipeline Project? 

b) If so, was that collection lawful? 

c} Did the Service provide information relating to individuals or groups 
opposed to the Northern Gateway Pipeline Project to the National 
Energy Board or non-governmental members of the petroleum industry? 

d) If so, was it lawful to provide this information? 

B. Historical Context - Professor Reg Whitaker 

10. Professor Reg Whitaker provided affidavit evidence regarding the historical 

context of surveillance by state security authorities in Canada, including the history 

of the RCMP Security Service and the origins of CSIS. Professor Whitaker also prov1ded · 

evidence as to the past record of intrusive surveillance of trade unions and the non• 

communist left in Canada, covert federal intervention in Quebec politics, and CSIS 

targeting of other new groups from 2001 to the present. 3 Professor Whitaker's 

affidavit evidence, as set out below; was not challenged by the Service through cross

examinatian. 

11. Professor Whitaker is a Distinguished Research Professor Emeritus in the 

Department of Political Science at York University and an adjunct professor of 

Political Science at the University of Victoria. He completed his PhD in Political 

Economy at the University of Toronto in 1976 and has been a university professor 

3 Affidavit of Reg Whitaker, dated September 18, 2015 ("Whitaker Affidavit"). 
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since that time. One of Professor Whitaker's primary areas of study over the years has 

been the security and intelligence activities of the RCN,P and CSiS. Professor Whitaker 

has published scores of scholarly articles over the years on national security activities 

of the RCMP and/or CSIS, and in 2012 published_, with two co-authors, a book on the 

history of national security policing in Canada, entitled Secret Service: Politicai 

Policing in Canada from the Fenicms to Fortress America. The book was the winner of 

the 2013 Canada prize in Social Sciences, awarded by the Federation of the 

Humanities and Social Sciences.4 

12. Professor Whitaker states that for most of Canada's history, there has been no 

clear demarcation between legitimate and illegitimate targets for investigation of 

threats to the security of Canada. A Royal Commission in 1977 discovered that the 

RCMP security ser1ice maintained a name index with 1.3 million entries, representing 

800,000 files on individuals. 5 

13. Beyond protecting the country from espionage, sabotage, terrorism, political 

violence, and covert foreign interference - threats generally recognized as reasonable 

targets for intelligence investigations - the RCMP and CSlS have also targeted groups 

and individuals said to be "subversive", a vague and elusive term that can take many 

forms in the minds of those hunting it. 6 

14. Targets of RCMP and CSIS surveillance for "subversive" activities have often 

been those engaged in what might be described as 'left wing' activism, or those who 

appear to challenge the political/economic status quo. Those targeted over the years 

in Canada include workers striking for higher wages and better working conditions, 

refugees fleeing political conflict and persecution abroad, gay men and lesbian 

women, religious sects like Doukhobors and Jehovah's Witnesses, democratic 

4 Whitaker Affidavit at para. 1; CV of Reg Whitaker, Exhibit "A" to the Whitaker Affidavit. 
5 Whitaker Affidavit at para. 2. 
6 Whitaker Affidavit at para. 3. 
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socialists, Quebec separatists, First Nations activists, anti-globalization activists, and 

so on. 7 

15. CSIS was created ir. large part to address the problems of improper targeting in 

security investigations. Operating under a statutory mandate that imposes restraints 

on its reach and methods, CSIS has shed some, but not all, of the ideological baggage 

of the RCMP. ln that regard, Professor Whitaker notes that in many cases CSIS still 

operates under the same sort of bias towards those who challenge the economic or 

political status quo. 8 

(i) RCMP Security Service, 1920-1984 

16. From its inception as a federal police force in 1920 until 1984, the RCMP 

maintained a unit generally known as the 'security service.' The purpose of the 

security service was to investigate and report to the government of Canada on threats 

to national security. For the six and a half decades of its existence, ambiguity was 

inherent in the definition of its specific mission. There was never a statutory mandate 

for the security service spelling out parliamentary expectations of what the security 

service was supposed to do, nor any declared limits on its activities. Nor-was there, 

language in successive RCMP Acts that shed any light on the specific security service 

mandate.9 

17. Observers of both the RCMP security service and of similar security intelligence 

organizations in other Western countries have identified 'political policing' as an 

enduring feature of state power in Western liberal democracies. Political policing 

refers to efforts of the liberal democratic state to set limits on the legitimacy of 

political activity and political expression. Those individuals and groups who fall 

outside the boundaries of legitimacy thus defined are deemed appropriate subjects 

for intrusive state surveillance and sanctions (such as designation as political 'security 

7 Whitaker Affidavit at para. 3. 
8 Whitaker Affidavit at para. 4. 
9 Whitaker Affidavit at paras 5-6. 
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risks' in clearances for employment in 'sensitive' positions or for immigration, 

refugee and citizenship applications) that would be deemed inappropriate for those 

who fall within the boundaries of political legitimacy. 10 

18. The RCMP security service throughout its decades-long history always targeted, 

in addition to those believed on reasonable and probable grounds to have committed 

or conspired to. commit national security-related Criminal Code offences, those who 

were suspected of a more ambiguous category of activities, not defined anyv,there in 

Canadian law: 'subversion' (overlapping with the difficult legal term of 'sedition', but 

by no means identical to it). 11 

19. Subversion could mean any acti_vity believed to be directed toward the covert 

undermining of the established order, whether political or economic. Subversion was 

normally related to the better-defined criminal offences, that is to say, the security 

service and the elected officials who backed the security service, argued that 

subversion was part of a continuum of national security threats that ultimately led to 

overt challenges to law and order and state security. Subversive activities might be 

technically legal, and thus a class of actions not normally subject to criminal 

sanctions. However, they were believed to be undertaken with the intention of 

undermining from within the defences of liberal democracy, thus weakening the 

capacity of the state to withstand overtly violent or revolutionary challenges. 12 

20. it is clear from the historical record that security service targeting of persons 

or groups suspected of subversion has always presented certain identifiable biases. 

Policing in general is always to a great extent about defence of the established order, 

including the protection of wealth and power. Political policing is always most 

suspicious of those seeking change, especially radical change, and least suspicious of 

supporters of the existing order. The term 'bias ' here is used not in the pejorative 

.sense of 'prejudice' but as a structural tendency, as an inflection in the interface 

10 Whitaker Affidavit at para. 8. 
11 Whitaker Affidavit at para. 9. 
12 Whitaker Affidavit at para. 9. 
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between political policing and society. In short, political policing tends to exhibit a 

small-'c' conservative bias. 13 

21. Professor Whitaker identified as examples some leading historical targets of the 

security service. In the 19t.h and early 20th centuries, predecessors of the RCMP 

security service focussed much of their attention on Sikh and lrish Republican 

movements opposed to British imperial rute over their homelands. While these 

movements were often violent and constituted threats to public safety, the focus of 

the Canadian state on these groups also had the effect of labelling all Sikhs and Irish 

Catholics as members of 'suspect communities', with detrimental effects on ethnic 

relations and their full integration into Canadian life. 14 

22. The 1919 Winnipeg General Strike and accompanying national labour revolt, 

followed by the formation of the Canadian Communist party in 1921, coincided with 

the creation of the RCMP security service, which from its earliest beginnings focussed 

its targeting almost exclusively on the left wing of the political spectrum. The primary 

fixation of the security service on Communism as the main threat to national security 

continued unabated from the Bolshevik Revolution in Russia in 1917 through to the 

collapse of Communism and the Soviet bloc in 1989-90. 15 

23. While this targeting was justified by the apparent revolutionary ideology of the 

Communists and by espionage by Canadian Communists on behalf of the Soviet Union 

as exemplified in the 1946 Gouzenko spy affair, it had ramifications for advocates of 

various causes and those with radical or left-wing but non-Communist views - many 

indeed who were bitter rivals of the Communists. H, 

13 Whitaker Affidavit at para. 10. 
14 Whitaker Affidavit at para. 11. 
15 Whitaker Affidavit at para. 12. 
16 Whitaker Affidavit at para. 12. 
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(ii) Intrusive Surveillance of Trade Unions and Non-Communist left 

24. Professor Whitaker stated that the impact of intrusive state surveillance on the 

wider non-Communist left car, be seen in the vast dossiers amassed by the RCMP 

security service on the trade union movement from the 1920s to the 1980s. Data was 

carefully collected and filed not just on the small number of unions that had 

prominent Communists in leadership roles, but on unions of every possible kind, from 

coast.to coast, even including ancillary groups attached to trade unions, such as 

ladies' auxiliaries and other support groupings. The internal intelligence bulletins 

compiled by the security service far internal use and ministerial attention feature 

heavy emphasis on union activity and strikes. 17 

25. Throughout most of this period, intelligence on unions and unionists was 

primarily drawn from human sources in place. Very occasionally sources might be 

undercover Mounties, but in the vast majority of cases they were union members who 

had been enlisted, voluntarily or otherwise, to inform on their associates. Given the 

volume of intelligence collected on unions, this represented a substantial army of 

informants honeycombing unions across Canada, all reporting regularly but secretly to 

the RCMP security service. 18 

26. The security service recognized that trade unions were legitimate associations 

of civil society; that legal strikes were an appropriate instrument in industrial 

disputes; and that, in general, trade unions and trade unionists constituted no real 

threat to the security of Canada. But Communists were considered legitimate targets 

of the security service; Communists had specially targeted the unions for infiltration 

and takeovers; unions could under Communist control become subversive instruments 

for economic disruption and revolutionary violence; and thus unions were considered 

potential threats to security. Professor Whitaker states that the corollary to this 

argument was resonant with consequences for the practice of liberal democracy. 

17 Whitaker Affidavit at pa ra. 13. 
18 Whitaker Affidavi t at para. 14. 
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What might be called the 'bad apple' argument went like this: how practically can 

you detect and isolate the Communists acting covertly within unions, or estimate the 

actual extent of Communist influence, without watching all the unions, all the time? 

How can you finger the few bad apples in the barrel without examining the entire 

barret of mainly good apples? Professor Whitaker identifies this as a justifying 

paradigm for much of the counter-subversive activities of the security service. 19 

27. Professor Whitaker states that there is some logic in this argument, but notes 

that the consequences of actions taken under this justification can be very serious. 

First, it must be emphasised that what was being authorized was intrusive 

surveillance of legal, legitimate activities, with little or no regard for privacy rights. 

Canadians involved in union activities were being identified in effect as suspect 

because of their potential association with others deemed potential threats to 

security. All this hinged on the interpretation by the security service of the intentions 

of actors, not on their actual actions . In fact, there was never much, if any, evidence 

that Communists in the union movement behaved any differently than other unionists 

- they sought higher wages and better working conditions for-their members and never 

imprudently attempted to turn unions into instruments of revolutionary class struggle, 

despite both Marxist and RCMP security service ideological claims. Yet even if they 

had, the consequences for the non- Communist majority of union members were just 

as alarming, placing all unions and all union members under state suspicion. According 

to Professor Whitaker, the idea that the state was enlisting some members to inform 

secretly on others - with potentially dire consequences - could only poison relations 

between those supposed to be in solidarity with their fellows in the common cause, 

undermining the very notion of freedom of association as a pillar of liberal 

democracy. 20 

28. Trade unions were not the only 'radical' groups targeted by the RCMP security 

service. Certain ethnic organizations came under close scrutiny, but generally only 

19 Whitaker Affidavjt at para. 15. 
20 Whitaker Affidavit at para. 16. 

12 of 78 AGC0638 



- 10 -

those identified as left-wing or pro-Communist in orientation. This was the case for 

Ukrainian, Finnish and Jewish groups, among others. Only those viewed as left-wing 

were regutarly targeted. Targeting could have serious consequences during wartime: 

in WW2 members of left-wing ethnic organizations were put in detention as threats to 

the war effort, some for many years; affected organizations had their buildings and 

property confiscated and sold off. Moreover, association with targeted groups could 

mean that non-citizens could have naturalization applications rejected and even face 

deportation. Again, these sanctions could be brought to bear even if the individuals in 

question had never undertaken any criminal acts: guilt by association was enough to 

trigger grave consequences. 21 

29. One of the more sensitive areas where RCMP small-c conservative bias was 

demonstrated was in relation to Parliament and the democratic political system. The 

security service was always careful to indicate that they drew a line between the 

Communists who, although a legal party, were considered a threat to national 

security, and the social democratic CCF-NDP that_ was considered a legitimate 

participant in electoral politics. That line was however indistinct in practice. It has 

become known, for example, that Tommy Douglas, premier of Saskatchewan for 17 

years and first national leader of the NDP from 1961 to 1971 and a Member of 

Parliament until 1979 - a figure who was voted the "Greatest Canadian" in a national 

competition - was the subject of continuous RCMP security service surveillance for 

decades. Much of his voluminous security service files were released in recent years 

following extensive litigation led by a Canadian Press reporter.22 

30. justification for this clear violation of a basic rule of liberal democracy - that 

police must not spy on the parliamentary opposition, or that one level of government 

should no~ spy on another - apparently rested on the same grounds used to justify the 

21 Whitaker Affidavit at para. 17. 
n Whitaker Affidavit at para. 18. 
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deep surveillance of trade unions: Communists and other radical elements might be 

seeking to infiltrate the CCF-NDP and turn it to nefarious purposes. 23 

31. In the case of Douglas, he initially attracted the attention of the RCMP in the 

1930s because he advocated for some form of unemployment insurance and old age 

security. Later in his career, the declassified security service material would suggest 

that his democratic habit as premier of agreeing to meet publicly with groups or 

persons of any political stripe set off alarm bells in the security service and triggered 

his targeting. Suspicion overrode scruples. In the absence of any legislative mandate, 

ministerial guidelines, or external accountability, the security service was capable of 

acting as a law unto itself, even interfering in the democratic process - so long as 

suspicion of possible radical or Communist subversive influence could be cited.24 

32. It was revealed that the NDP had again been targeted in the 1970s when the 

left-wing Waffle faction became subject to surveillance. The justification was that 

some Waffle adherents had in the past had Communist or Trotskyite associations, but 

it was unclear how the Waffle within the NOP could be targeted without in effect 

targeting the NDP itself. Declassified records suggest that undercover RCMP officers 

attended NDP meetings and conventions, reporting back to headquarters about the 

political winds within the party. 25 

33. !n the 1960s and 1970s, the security service widened the scope of its political 

policing beyond the traditional Cold War targets of Communists and Trotskyists to 

jndude a wide range of protest and advocacy groups coming under the general 

umbrella of the 'New Left'. Just how intrusive and disruptive security service 

surveillance of New Left groups could be, can be glimpsed in the case of Praxis 

Corporation, a group that was planning a national conference of poor people, and had 

come under close security service scrutiny. In 1970, the Toronto offices of Praxis were 

broken into, their files stolen, and their offices set afire, destroying the building. 

23 Whitaker Affidavit at para. 19. 
24 Whitaker Affidavit at para. 19. 
25 Whitaker Affidavit at para. 20. 
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Although no criminal charges ·were ever brought, it is known that the actions were 

undertaken by a right-wing RCMP informant. The security service came into possession 

of the stolen files, directly from the source and indirectly via a right-wing newspaper, 

retaining them for a number of years in the 'New Left Section' of its counter

subversion branch. 26 

34. Another dimension of the widening scope of surveillance in this era was the 

expansion of intelligence collection on university campuses undertaken in the face of 

an apparent rise of student radicalism in the 1960s. Mountie spying on universities -

including placing undercover security service officers and enlisted sources in 

classrooms to report on the political views expressed by both faculty and students -

was fraught vvith negative implications for academic freedom. 27 

(iii) Covert Fe9eral Intervention in Quebec Politics 

35. Professor Whitaker states that nowhere were the serious ramifications of 

intrusive surveillance and disruptive tactics for the practice of liberal democracy 

more apparent than in in the decades-long efforts by the RCMP security service to 

investigate and counter the threat of Quebec separatism. These efforts went well 

beyond normal intelligence collection to include intrusive tactics of highly dubious 

legality, ranging from burglaries and break-ins; intimidation to enlist potential 

sources; even directing agents provocateurs to promote violent actions that could 

bring criminal sanctions, disrupting separatist organizations. 28 

36. Although intensive RCMP investigation of the separatist threat, including 

recruitment of sources within independence groups, dated back to the first bombings 

and other violent actions by the Front de Liberation du Quebec ("FLQ") in the early 

1960s, the counter-separatist effort went into high gear following the October 1970 

FLQ crisis, in which a British diplomat was kidnapped and a Quebec cabinet minister 

26 Whitaker Affidavit at para. 2i . 
2.7 Whitaker Affidavit at para. 22. 
28 Whitaker Affidavit at para, 23. 
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kidnapped and later murdered, This crisis, in which the federal government 

controversially invoked the War Measures Act on the grounds of an "apprehended 

insurrection", spurred the government to step up a covert campaign to disrupt and 

"counter" the separatists. 29 

37. There followed a period of intense RCMP security service involvement in the 

1970s, a series of public scandals about illegal tactics, and finally the calling first of a 

Quebec inquiry and then of the federal McDonald commission of inquiry into "certain 

activities of the RCMP" that would ultimately recommend the 'civilianization' of the 

security service and lay the groundwork for the major reform of security intelligence 

in the CSJS Act of 1984. 30 

38. The crucial point about the anti-separatist campaign was that it rested upon a 

fundamental ambiguity. While there was no question that violent terrorist groups like 

the FLQ posed a genuine threat to national security and public safety and were thus 

legitimate subjects for security service surveillance and investigation, this tendency 

was never the dominant face of aspirations to independence in Quebec. The leading 

face of 'separatism' or 'sovereignty' was a movement that sought independence 

through peaceful, legitimate channels. By 1970, this took the form of the Parti 

Quebecois ("PQ"), which was elected to govern Quebec from 1976 to 1985 and again 

from 1994 to 2003, at other times forming the official opposition in the National 

Assembly. Twice, in 1980 and again in 1995, PQ governments held referenda on 

sovereignty, seeking a democratic mandate to proceed. 31 

39. If the FLQ posed a threat to national security, the PQ did not, even though it 

may have posed a serious threat to national unity. The latter should have been no 

concern of the security service, Unfortunately, a failure to distinguish clearly 

between national security and national unity characterised not only the RCMP ~ecurity 

service but the political masters who provided the security service with direction and 

29 Whitaker Affidavit at para. 23. 
30 Whitaker Affidavit at para. 24. 
31 Whitaker Affidavit at para. 25. 
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guidelines. As early as 1964 the federal government, via its top-level Security Panel, 

decided that membership in the Rassembiement pour l'lnd-ependance nationale 

(RIN), a legal sovereigntist party that preceded the PQ, could be regarded as a 

possible risk to withhold security clearance to public ser1ants, thus green-lighting the 

security service investigating the legal as well as illegal separatist groups in Quebec. 

Professor Whitaker notes this placed legal sovereigntist parties in the same ambiguous 

position as the Communist party was in throughout the Cold War: legal but suspect, 

membership being subject to sanctioning, such as denial of security clearances, and 

party activities subject to state surveillance.32 

40. After the federal Cabinet ordered anti-separatist actions to be stepped up after 

the October 1970 crisis, the security service moved from passive intelligence 

collection to active disruption ("countering"). This obviously had serious implications 

for covert federal interference in Quebec political life if legitimate peacefu~ 

sovereigntist political organizations would be subject to the same potential intrusive 

pressure. While the statements and instructions of leading federal officials, from the 

Prime Minister through successive Solicitors General to whom the RCMP answered, 

sometimes indicated that the PQ was not an appropriate target for the 'countering' 

actions of the security service, at other times the door was left ambiguously open to 

such an interpretation. 33 

41. Under this confusing and confused regime, some actions were taken that 

clearly overstepped the boundaries not only of legality but also of propriety in regard 

to liberal democratic practice. For instance, the security service broke into PQ offices 

and stole and copied membership lists. Even more egregiously, Intergovernmental 

Relations minister Claude Morin, the second most influential figure in the first PQ 

government, just beneath Premier Rene Levesque and the architect of the 1980 

32 Whitaker Affidavit at pa ra . 26. 
33 'Nhitaker Affidavi t at pa ra. 27. 
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referendum strategy, was revealed to have been a long time informant to the security 

service, even accepting payments on occasion. 34 

42. So-called 'dirty tricks' employed by the RCMP against the separatists became 

publicly notorious in the 1970s. Even if many Canadians and Quebecers would be 

willing to accept Hlegal actions taken to counter violence in the name of 

independence, few would accept that such tactics against a legal democratic political 

party attempting only to use the ballot box to advance the cause of independence 

should be treated in the same way. Moreover, the optics of the federal government 

employing its secret police force to covertly undermine a democratically-elected 

sovereign ti st government in Quebec were negative for the federalist cause - and not 

just for Quebecers. When the federal government later drew up the first draft of 

what would become, with significant amendments, the CSJS Act of 1984, protests 

against the language of the draft came not only from Quebec but from six of the nine 

provincial attorneys general in English Canada. Even if other provinces had few 

sympathies for the sovereigntist cause, federal police interference in Quebec politics 

was seen as a potential Canada-wide problem for federal-provincial relations 

generally. 35 

43 . According to Professor Whitaker, the extent to which the 'RCMP scandals' of 

the 1970s were the result of so-called 'cowboy' security service operatives out of 

control, or were attributable to ambiguous but permissive directions set by a federal 

cabinet eager to crush the separatist threat by any means, remains a somewhat 

opaque issue. 36 

(iv) Need for Reform of the Security Service 

44. With the focus of security service targets widening to include not only the 

Communists and the groups they allegedly were influencing, but the New Left, 

34 Whitaker Affidavit at para. 27. 
35 'Nhitaker Affidavit at para. 28. 
36 Whitaker Affidavit at para. 2 9. 
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student radicals and Quebec separatism, the surveillance files of the security service 

were growing ever more voluminous, and from the point of view of civil liberties and 

personal privacy, ever more ominous. White espionage and political violence was the 

subject ·of some of these files, the growth area was clearly in 'subversion'. 37 

45. The McDonald Commission concluded that the RCMP had adopted a wide 

definition of subversion that was "dangerous and unacceptable" because it did not 

"clearly distinguish radical dissent from genuine threats to Canada's security." As the 

McDonald Commission discovered, by 1977 the RCMP security service maintained a 

name index with 1.3-mitlion entries, representing 800,000 files on individuals, a 

startlingly substantial proportion of the population at the time, far beyond any 

reasonable estimate of the numbers who represented genuine threats to national 

security in terms of espionage, terrorism, etc. Few Canadians to that point had 

realised the RCMP had amassed that extent of information on civil society, much of it 

based on secret informers and other covert methods of collection. How this had been 

allowed to happen seemed a pertinent question for the government of the day, as 

well as what it intended to do about it. 38 

46. The time had clearly arrived for major reform of the security-intelligence 

system and for innovative public policy to establish a framework of review and/or 

oversight of national security. By 1984, the government responded to pressures for 

reform with legislation that would take the security service out of the RCMP and into 

stand•alone civilian status with a legislative mandate. The initial bill met with very 

strong negative reaction across the country and was opposed not only by civil liberties 

groups, but also, in a · rare show of unanimity, by all provincial attorneys general. 39 

47. Chief among the complaints was the bill's failure to limit the new agency's 

mandate to the sorts of targets that most people would accept as genuine threats. to 

national security, and to offer protection for non-threatening political dissent from 

37 Whitaker Affidavit at para. 30. 
38 Whitaker Affidavit at para. 30. 
39 Whitaker Affidavit at para. 31. 
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intrusive surveillance. After extensive hearings by a Senate committee, an amended 

bill was returned to the House of Commons. It was this revised version that became 

the CS/S Act of 1984. 40 

(v) A Civilian Security Intelligence Service, 1984-2001 

48. Prominent among the revisions was an additional clause added to the 

definitions of the threats to security of Canada that the new agency was authorized to 

investigate_ Section 2 lists four categories of threats, but specifies that this 

authorization "does not include lawful advocacy, protest or dissent". Professor 

Whitaker observes that while this exclusionary clause represents an important 

recognition that political policing ought to have limits defined by law, the experience 

of the three decades since the CSIS Act came into force has not shown it to offer 

strong protection for "lawful advocacy, protest or dissent". 41 

49. The vast expansion of the security service surveillance of Canadian society 

fundamentally rested on the justifications that: (a) politic;al actors engaged in or 

conspiring to engage in national security criminal offences must be tracked wherever 

they operate, even if that includes legal and legitimate associations of civil society; ,: 

and (b) certain political actors (i.e_, communists, separatists, etc.) have subversive 

intentions that colour even their legal activities and hence must have all their actions 

and all their associations carefully watched. Thus the intrusive surveillance of legal · 

and legitimate organizations such as trade unions, the CCF-NDP, and the PQ described 

above. The question was, and is: can CSIS continue to spy on lawful advocacy, protest 

and dissent like its predecessor, despite the language of the CSIS Act?42 

50. That CSIS, at least in its early days, was not fulfilling the expectations of those 

who inserted the exclusionary clause into the CS!S Act, was made public in the closure 

of the Counter-Subversion Branch of the Service. In its 1986-87 Annual Report, SIRC 

'-0 Whitaker Affidavit at para. 31. 
41 Whitaker Affldavit at para. 32. 
42 Whitaker Affidavit at para. 33. 
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noted that the new civilian agency was continuing to carry out surveillance and 

compile files on perfectly legitimate groups and individuals just as before, pointing to 

the continued existence of a Counter-Subversion Branch (CSB) , the files of which 

showed an inappropriate anti -left 'Ning bias that could not be justified under the CSiS 

Act. SIRC called for the CSB to be closed. In this recommendation, they were joined 

by a respected senior public servant, Gordon Osbaldeston, who had been tasked with 

reviewing CSIS management and suggesting reforms. Osbaldeston concluded that 

counter-subversion operations should be dosed out. When the Solicitor General joined 

in full agreement with this direction, objections from senior CSIS officials were 

overridden. The CSB.was closed, and the bulk of its files were archived, a small 

number being redirected to the counter espionage and counter terrorist branches. 43 

51. According to Professor Whitaker, the closure of the CSB certainly sent a 

positive signal. The end of the Cold War in 1989-90 also contributed to a marked 

decline of CSIS interest in left-wing organizations and activities. There were other 

indications that old habits and patterns had indeed changed. There were no public 

indications that CSIS was interfering in Quebec politics in the inappropriate, not to 

speak of illegal, manner of the RCMP security service, despite the tensions to national 

unity posed by the second Quebec sovereignty referendum in 1995.44 

(vi) CSlS Targeting Other New Groups, 2001 to the Present 

52 . The events of September 11, 2001 and subsequent declarations of a global war 

on terrorism changed the picture that had been taking shape in the 1990s. The 

identification of a new threat replacing the former Cold War paradigm redirected the 

attention of CSIS toward violent lslamist extremists. While terrorist networks and 

politically-inspired violence are obviously appropriate targets for CSIS intrusive 

surveillance, here too there have been serious questions about CSIS methods spilling 

over into investigations of Canadian Muslims as a 'suspect community' - especially 

•3 Whi taker Affidavit a t para. 34. 
• 4 Whitaker Affidavit at para. 35. 
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with recent attention to jihadist 'radicalization' of Muslim youth and alleged terrorist 

recruitment within mosques and other Islamic institutions. 45 

53. Since 2001, CSlS has continued to identify terrorist threats posed by Islamic 

extremists as its main targets for investigation. However, certain protest movements -

e.g., anti-globalization, environmentalists and First Nations - have also attracted CS!S 

attention. in the case of anti-globalization protests, CSIS has apparently been 

conducting security assessments as far back as 1997 during the APEC summit in 

Vancouver. Declassified documents suggest that CSlS performed assessments of alt 

groups participating in the APEC protests, including such obviously inoffensive 

aggregations as the Raging Grannies. The reason for investigating such a wide range of 

groups is straightforward: the 'bad guys' may be trying to hide in plain sight within 

peaceful groupings, or trying to undermine and manipulate peaceful groups for violent 

ends. Thus all groups must be scrutinized, regardless of their professed aims -

precisely the logic that led the RCMP security service to conduct intrusive surveillance 

of the trade union movement and lawful sovereigntist groups in Quebec.46 

54. Professor Whitaker states that the 'bad apples' argument is not entirely 

unreasonable. However, he cautions that if not very carefully managed, it risks 

punishing peaceful dissenters for the sins of the violent, creating in effect new 

categories of 'subversive' political behaviour subject to political policing by the state, 

to the distinct detriment of liberal democracy. 47 

55. With respect to the concerns and potential actions of environmental groups, 

NGOs, and First Nations regarding major energy resource projects; Professor Whitaker 

acknowledges it is true that critical infrastructure could be a pHme terrorist target 

and that there have been a few attacks on pipelines in Alberta in the past (although 

there is no evidence these were the work of organized terrorist networks). 

Nevertheless, Professor Whitaker concludes it is "apparently a short step" for 

45 Whitaker Affidavit at para. 35. 
46 Whitaker Affidavit at para. 36-37. 
47 Whitaker Affidavit at para. 37. 
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agencies like CS!S and the RCMP to leap from strong dissent, discussion of civil 

disobedience, and provocative statements by political leaders that protests by 

"environmentalists and other radicals" are harmful to the Canadian economy to 

seeing potential violence against critical infrastructure - and ~hus a threat to national 

security - as a potential implicit in all of these groups. 48 

56. Professor Whitaker observes that there is today a pervasive suspicion and 

distrust among environmental and First Nations groups of government and its agencies 

spying on their activities, with little regard for fine distinctions between advocacy, 

protest and dissent and genuine threats to national security. Professor Whitaker 

concludes that in light of the long record of the RCMP and CSIS blurring this line, this 

distrust is not unfounded. 49 

C. The Access to Information Act Documents 

57. The parties agreed during the course of the hearing and there is no dispute 

that the documents which led to the present complaint are in fact records obtained 

under the Access to Information Act from the National Energy Board [Exhibit C-1, Tab 

4] and CS!S [Exhibit C-1, Tab 5]. Neither the Service nor Committee counsel raised any 

objection to th·e Complainant relying on these documents for the truth of their 

contents under the public records exemption to the hearsay evidence rule. 50 

58. Significantly, the A TIA documents released by the NEB include many redactions 

pursuant to section 16(1 )(c)(ii), the exemption for information that could reveal the 

identity of a confidential source of information. 51 The NEB documents also include 

48 Whitaker Affidavit at paras 38-39. 
49 Whitaker Affidavit at para. 40. 
50 Transcrjpt of In Camera Hearing, held on Thursday, August 13, 2015, at Vancouver, BC at 107-109. 
51 See, e.g., National Energy Board, "Appendix 11: Enbridge Northern Gateway Project Integrated 
Security, Logistics and Communications Plan: Prince Rupert," dated january 23, 2013, [Exhibit C-1, Tab 
4 at 000080-81, 000084}, which contains information about events around the Kelowna hearings, 
including the January 27, 2013 workshop presented by leadnow and Dogwood. Also see: Emails dated 
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redactions pursuant to section 15(1 )(d)(ii), the exemption for information obtained or 

prepared for the purpose of intelligence relating to the detection, prevention or 

suppression of subversive or hostile activities. 52 

59. The A TIA records released by the National Energy Board indicate that CSIS 

provided the Board with intelligence beyond the open-source information its own staff 

were capable of gathering. Richard Garber, the NEB's Group Leader of Security, wrote 

in a January 31, 2013 email that the Board's security team had "consulted today with 

CSIS at national and regional levels," noting that they would continue monitoring all 

sources of information together with police and intelligence partners. 53 

60. The NEB's "threat assessments" pertaining to its hearings in Kelowna and 

Prince Rupert confirm that the Board consulted with "national-level intelligence 

resources'' including "the Canadian Security Intelligence Service, both National 

Headquarters and Regional offices. "54 

61. A member of the RCMP's Critical Infrastructure Intelligence Team ("CIIT") 

wrote to NEB staff and at least one CSIS official, -on April 19, 2013 

regarding the risk of interference with the Board's hearings by groups opposed to 

oilsands and pipeline development. 55 Despite acknowledging that C!lT had no 

intelligence indicating a criminal threat to the NEB or its members, the email advises 

that CIIT "will continue to monitor all aspects of the anti-petroleum industrJ 

movement" and confirms that this information is also being shared with CSIS. 

January 18-21, 2013 [Exhibit C-1, Tab 4 at 000087-93); Emails dated December 20, 2012 [Exhibit C-1, 
Tab 4 at 000120). 
52 Package of AT/A documents from the NEB {Exhibit C·1, Tab 4 at 000013, 000017, 000025-26]. 
53 Email of R. Garber re Prince Rupert security assessment, dated January 31 , 2013 [Exhibit C-1, Tab 4 
at 000037-38]. 
54 National Energy Board, "Appendix 9: Enbridge Nort he rn Gateway Project Jn,eg:c1ted Security, 
Logistics and Communications Pliln: Kelowna ," dated January 24, 2013, 12 - Threat AssessmeAt {Exhibit 
C-1, Tab 4 at 000061 ]; Natfonal Energy Board, "Appendix 11: En bridge Northern Gateway Project 
Security Plan: Prince Rupert," dated January 23, 2013, 10 - Threat Assessme nt [Exhibit C-1, Tab 4 at 
000077]. 
55 Email of T. O'Neil to R. Garber and 23 other recipients re "Security Concerns - National Energy 
Board," dated April 19, 2.013 [Exhibit C-1, Tab 4 at 000014-15]. 
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62. The April 19, 2013 email also refers to the biannual "NRCan Classified 

Briefings" convened by Natural Resources Canada, at which CSIS and the RCMP share 

information about security matters, including the monitoring of environmental 

organizations and activists, with the NEB and representatives of the energy industry. 56 

The email goes on to invite the Board's representatives to discuss their concerns with 

security officials at the next NRCan Classified Briefing meeting. 

63. BCCLA finds it disturbing that CSIS would provide such high-level intelligence to 

an arms-length government adjudicative body such as the NEB, particularly since 

national and local police had no expectation of any criminal activity in connection 

with the Board's proceedings. Such information sharing may compromise the ability of 

individuals, groups and organizations to participate fully and effectively before the 

NEB, as industry representatives may receive information that assists in advancing 

their position before the Board, and the Board itself may be made privy to unproven 

yet highly prejudicial allegations against some of the parties appearing before it. 

64. A second set of ATIA records, released by the Service, indudes two memos 

from Assistant Director Tom Venner to the Director in anticipation of meetings of the 

Deputy Ministers' Committee on Resources and Energy. The first of these memos 

states that the meeting called for June 9, 2014 was to discuss the federal response to 

protests associated with resource and energy development. Although largely 

redacted, released portions of the memo state: 

Traditional Aboriginal and treaty rights issues; including land use, persist across 
Canada [ ... ] discontent related to natural resource development across Canada is 
largely an extension of traditional concerns. !n British Columbia, this is primarily 
related to pipeline projects (such as Northern Gateway). 

[ ... ] 

56 Matthew Millar, "Harper government's extensive spying on anti-oilsa:nds groups revealed in FO!s," 
The Vancouver Observer, November 19, 2013 (Exhibit C-'!, Tab 9J; Matthew Millar, "Harper government 
officials, spies meet with energy industry in ottawa," The Vancouver Observer, November 22, 2013 
[Exhibit C-1, Tab 12] . 
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The Service recognizes that many of these issues involve legitimate protest and dissent 
and as such, have no mandate nexus.57 

65. The second memo relates to a follow-up meeting called for June "19, 2014 to 

further discuss the federal response to potential protests associated with resource 

and energy development issues in summer 2014. Although partly redacted, the 

discussion under the heading "Northern Gateway Pipeline Decision" includes the 

following statements: 

The federal government is expected to render its decision pertaining to the proposed 
Norther Gateway pipeline project on 17 June. The project was approved by the 
National Energy Board in late 2013, and has become a touchstone for opposition to oil 
sands development. While most of the Aboriginal {and non-Aboriginal) opposition falls 
under the category of legitimate protest and dissent [redacted] 

[ ... ] 
In the event that the Government approves the pipeline, the Service assesses that 
[redacted] 

[ ... ] 

The Government may also announce that while it supports the Northern Gateway 
project, it will not approve it until after additional Aboriginal consultation is 
conducted [redacted] The Service assesses that [redacted] 

[ ... ] 

There is also a possib.ility that the Government could reject the pipeline. The Service 
assesses {redacted) the Service assesses that {redactedj 

[ ... ] 

The Service recognizes that many of these issues involve legitimate protest and dissent 
and as such, have no nexus to CSIS' manda l:e. 58 

66. BCCLA maintains that these documents confirm that the Service was indeed 

collecting information about opponents to the Northern Gateway pipeline project. 

Indeed, it is clear that the Service had collected enough information as to provide 

57 Memorandum to the Director from Assistant Director Tom Venner re Meeting of the Deputy Ministers' 
Committee on Resources and Energy, June 9, 2014 [Exhibit C-1, Tab 5} . 
58 Memorandum to the Director from Assistant Director Tom Venner re Meeting of the Deputy Ministers' 
Committee on Resources and Energy, June 19, 2014 [Exhibit C-1, Tab 5] . 
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detailed intelligence assessments for purposes of briefing Deputy Ministers regarding 

potential protests associated with resource and energy development issues. Moreover, 

the memos reveal that CS!S was fully aware that much of the information it collected 

and assessed concerned issues which involved legitimate protest and dissent, and was 

therefore outside its mandate under the CSJS Act. 

D. Testimony of Individual Witnesses 

(i} Josh Paterson (BCCLA) 

67. Josh Paterson appeared before the Committee in his capacity as Executive 

Director of the British Columbia Civil Liberties -Association. Mr Paterson is a member 

of the Law Society of British Columbia, and has been BCCLA's Executive Director since 

January 2013. 59 Mr Paterson testified that BCCLA is a non-partisan, non-profit 

charitable organization established in 1962. Its mandate is to promote, defend, and 

extend human rights and freedoms within Canada. 60 

68. To fulfil its mandate> BCCLA engages in public education, individualized 

casevvork, law reform, and litigation, including participating as an intervener or party 

in many cases before the Supreme Court of Canada as well as lower courts. 61 Matters 

involving civil liberties in the national security context have consistently been a focus 

for BCCLA, which was one of the parties initially involved in the McDonald Commission 

of Inquiry and is presently involved in numerous security-related cases. 62 

69. Although Mr Paterson testified at the NEB's Northern Gateway hearings in his 

personal capacity as a member of the public, BCCLA was not involved in the NEB 

59 Testimony of Josh Paterson, Transcript of In Camera Hearing, held on Wednesday, August 12, 2015, 
at Vancouver, BC ["Paterson Evidence"] at 66-67. 
60 Paterson Evidence at 68; Printouts from BCCLA Website [Exhibit C-1, Tab 14]. 
61 Paterson Evidence at 68-72. 
62 Paterson Evidence at 7Z-73. 
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process and takes no position on the Northern Gateway project. BCCLA's only 

involvement in the NEB's process was to write a letter questioning the decision not to 

hold its Vancouver hearings in public. 63 

70. Mr Paterson testified that BCCLA.'s interest in the present complaint is as a 

watchdog in relation to the right to protest and engage in public processes. BCCLA is 

particularly concerned about the possibility that security services of the government 

of Canada were gathering or participating in the collection of information on the 

activities of people engaged in lawful, peaceful, and democratic political activities. 64 

71. Mr Paterson testified that the Vancouver Observer article which first reported 

on intelligence collection and sharing in relation to the NEB hearings raised concerns 

for BCCLA with respect to people's ability to engage in democratic processes, 

including protest and d"issent. The journalist provided the A TJA documents to Mr 

Paterson, who then spoke to representatives of Forest.Ethics, Sierra Club, Leadnow, 

and the Dogwood Initiative. 65 Mr Paterson testified that all of the representatives he 

spoke with were concerned about the story, and worried that they per~onally and 

their organizations and people associated with them, may have been spied upon. 66 

72. Mr Paterson testified that the January 31, 2013 email from the NEB's Group 

Leader of Security, which stated that the Board's security team had "consulted today 

with CSIS at national and regional levels," suggested to BCCLA that the NEB had been 

in .contact with the Service about the upcoming hearings, and the subsequent 

references to "intelligence received" and "intelligence partners" implied that the 

NEB had asked for, and received, information from both CSlS and the RCMP. 67 Mr 

. Paterson testified that the NEB's "threat assessment" documents, which also referred 

63 Paterson Evidence at 81-82. 
64 Paterson Evidence at 83-84. 
65 Paterson Evidence at 74-75, 117-i 18; Matthew Millar, "Harper government's extensive spying on anti
oilsands groups revealed in FOls," The Vancouver Observer, November 19, 2013 [Exhibit C-1, Tab 9J; 
A TIA Release Package from the National Energy Board [Exhibit C-i, Tab 4]. 
66 Paterson Evidence at 75-76. 
67 Paterson Evidence at 85-87; Email of R. Garber re Prince Rupert security assessment, dated January 
31, 2013 [Exhibit C-1, Tab 4 at 000037-38]. 

28 of 78 AGC0638 



· 26 · 

to consultations with CSIS, further supported the inference that the NEB had at least 

consulted with CS!S and likely received information from the Service. 68 

73. Mr Paterson also testified about a second set cf AT/A documents, obtained from 

journalist Jim Bronskilt, which include an internal Service memorandum which makes 

reference to and reports on "discontent [ ... ] primarily related to pipeline projects 

(such as Northern Gateway)," and a subsequent Memorandum to the Director dealing· 

with potential reaction to the Northern Gateway pipeline decision. it is BCCLA's 

position that such assessments could not have been prepared unless CSlS had 

collected information about groups opposed to the Northern Gateway project. 69 

74. These ATIA documents also included a list prepared by the Government 

Operations Centre ("GOC")_ entitled "2014 Protests Et Demonstrations Season." Mr 

Paterson testified that BCCLA has publicly expressed concerns about the GOC's 

treatment of protests as a threat to be monitored and reported upon. 70 

75. Lastly, Mr Paterson testified that to his knowledge, none of the groups referred 

to in this complaint, ForestEthics, Dogwood Initiative, Sierra Club, Le~dnow, Council 

of Canadians, and West Kootenay EcoSociety have been invoived in violent activities. 

In fact, Mr Paterson testified that it is his understanding that these groups are 

committed to non-violence in their actions.71 

68 Paterson Evidence at 87-88; EilAAlLS AT 00068 and 00077. National Energy Board, "Appendix 9: 
Enbridge Northern Gateway Project Integrated Security, Logistics and Communications Plan: Kelowna," 
dated January 24, 2013, 12 - Threat Assessment [Exhibit C-1, Tab 4 at 000061); National Energy Board, 
"Appendix 11: Enbridge Northern Gateway Project Security Plan: Prince Rupert," dated January 23, 
2013, '10 - Threat Assessment [Exhibit C-1, Tab 4 at 000077]. 
69 Paterson Evidence at 94-96, 100-101, 118; Memorandum to the Director from Assistant Director Tom 
Venner re Meeting of the Deputy Ministers' Committee on Resources and Energy, June 9, 2014 and 
Memorandum to the Director from Assistant Director Tom Venner re Meeting of the Deputy Ministers' 
Committee on Resources and Energy, June 9, 2014 [Exhibit C-1, Tab 5]. 
70 Paterson Evidence at 97-99; Government Operations Centre, "Government of Canada Risk Forecast: 
2014 Protests ft Demonstrations Season" [Exhibit C-1, Tab 5]. 
71 Paterson Evidence at 90-91, 101-105; "About Us" and "Statement on Non-Violence" from Council of 
Canadians website [Exhibit C-2, Tab 48); "Statement of Purpose" from Council of Canadians, "The 
Purpose, Structure, and Governance of the Council of Canadians [Exhibit C-2, Tab 29); "About Us" from 
EcoSociety website [Exhibit C-2, Tab 50]; EcoSociety Annual Report 2014 [Exhibit C-2, Tab 51]. 
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(ii) Celine Trojand (Dogvvood Initiative) 

76. Celine Trojand is the Director of Organizing at Dogwood Initiative ("Dogwood"), 

a non-partisan, pro-democracy group that was founded in the late 'i990s and now has 

approximately 28 staff, 2,200 active volunteers, and 315,000 supporters. 72 In this 

position, which she has held since 2009, Ms Trojand works with Dogwood's volunteers, 

who are engaged in canvassing and other community organizing activities. Ms Trojand 

often meets with new volunteers one-on-one to learn more about their backgrounds 

and what they hope to achieve with Dogwood, as well as to ensure they have the 

training and necessary skills to participate in Dogwood's organizing work.73 

77. Dogwood's core mission is to enable British Columbians as local citizens to 

reclaim decision-making over their land, air, and water. 74 While its directors have 

discussed and debated the tactic of civil disobedience, Dogwood actively discourages 

escalation or any type of unlawful activity in favour of using community and 

democratic engagement as the key to achieving change. To this end, Dogwood has a 

policy which requires prior authorization for any activities which may be include or 

support acts of civil disobedience. 75 Dogwood describes its supporters as "reasonable 

people with sensible concerns about democracy and participation." According to its 

supporter surveys, the majority of Dogwood's supporters are over the age of 55, held 

university degrees, and are either employed or retired. 76 

72 Testimony of Celine Trojand, Transcript of In Camera Hearing, held on Thursday, August 13, 2015, at 
Vancouver, BC ["Trojand Evidence"} at 10, 13-15; Testimony of Terry Dance-Bennink, Transcript of In 
Camera Hearing, held on Thursday, August 13, 2015, at Vancouver, BC ["Dance-Bennink Evidence"] at 
74. 
73 Trojand Evidence at 9-13; Celine Trojand bio from Dogwood Initiative website [Exhibit C-2, Tab 25]; 
Dogwood Initiative Annual Report, 2013-2014 [Exhibit C-2, Tab 17] at 18-19. 
74 "About Us" from Dogwood Initiative website [Exhibit C-2, Tab i 5]; Dance-Bennink Evidence at 73. 
75 Trojand Evidence at 18-23; Paterson Evidence at 90; Minutes of Civil Disobedience Meeting, dated 
February 20, 2013 [Exhibit C-2, Tab 24}; Memo re Dogwood lnitiative Policy on Civil Disobedience, 
dated July 24, 2015 [Exhibit C-3, Tab 5}. 
76 Trojand Evidence at 16; Dance-Bennink Evidence at 74-75; "About Us" from Dogwood Initiative 
website [Exhibit C-2, Tab 15]; Dogwood Initiative Annual Report, 2012-2013 [Exhibit C-2, Tab 16] at 4; 
Dogwood Supporter Survey Findings, October 2013 [Exhibit C-2, Tab 18] at _30-33. 
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78. Dogwood has been involved in pipeline and tanker projects since 2004, with its 

efforts focusing primarily on aiding the public in engaging and expressing their views, 

both in NEB processes and by engaging directly with federal government officials and 

other decision-makers.77 Dogwood's engagement with the Northern Gateway project 

has focused on legitimate political organizing and promoting a Citizens' Initiative for a 

democratic vote on whether or not projects like this should proceed.78 As part of 

these efforts, and out of a desire to avoid involvement in possible civil disobedience 

at a major rally, Dogwood participated with Leadnow in secondary events following 

the October 2013 "Defend Our Coast" rally, with a focus on encouraging members of 

the public to engage with their local ML.As. 79 

79. Dogwood was not a party or intervener in the NEB's Northern Gateway 

hearings, bllt developed online resources to assist members of the public who wanted 

to participate in the hearings. Using these online tools, Dogwood assisted 1,575 British 

Cotumbians to sign up, 837 of whom ultimately participated and presented at the NEB 

hearings. 80 Dogwood also ran a series of online and in-person workshops with other 

partner organizations to inform and assist members of the public in familiarizing 

themselves with the NEB process, and preparing for their presentations with skills in 

storytelling, theory of change, messaging, and other techniques for maximizing their 

time and impact at the hearings. 81 

80. The workshop held on January 27, 2013 at the First United Church Halt in 

Kelowna was one of these events. Together with representatives from Leadnow, Ms 

Trojand led a group of forty to fifty people in sessions on storytelling, sign-making, 

and her own session on "theory of change." Ms Trojand testified that in this session, 

77 Trojand Evidence at 23-26; Dogwood lnitiative Annual Report, 2012-2013 [Exhibit C-2, Tab 16] at 5-6. 
78 Trojand Evidence at 26·28; Dogwood Initiative, "Frequently asked questions about Dogwood's new 
strategy" [Exhib;t C-2, Tab 19]. · 
79 Trcjand Evidence at 28-30; Dogwood Initiative Annual Report, 2012-2013 (Exhibit C·2; Tab 16] at 4, 
6; "Defend Our Coast" from Dogwood Initiative website [Exhibit C-2, Tab 21] . 
eo Trojand Evidence at 31-32; Form letters re "Mob the Mic" [Exhibit C-3, Tab 1]. 
81 Trojand Evidence at 32-35; "Maximizing Your lmpact at the Enbridge Northern Gateway Community 
Hearings" [Exhibit C-2, Tab 44]; Sierra Club BC, "Joint Review Panel Oral Statements Q&A" [Exhibit C-
2, Tab 43] at 10; Dogwood Initiative Annual Report, 2012-2013 [Exhibit C-2, Tab 16] at 6. 
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there was an emphasis on the position that civil disobedience was not an appropriate 

tactic, and that participating in democratic processes was most likely a more 

effective way of effecting change. 82 Ms Trojand expressly denied that the workshops 

were in any way meant as a threat to the NEB hearings or to intimidate the panel or 

other participants in the hearing. She disputed the NEB's characterization of this 

event as "community resistance," referring to it as "community organizing" or 

"political organizing. "83 

81. Because the NEB hearings were closed to the public, Dogwood live-tweeted and 

shared public comments and statements from the hearings. Dogwood also organized a 

"Knock the Vote" canvassing campaign to invite supporters to reach out to the 

community and celebrate those who had made presentations at the hearings. 84 

82.. Ms Trojand testified that staff and supporters first became alarmed that 

Dogwood may be under government scrutiny in 2012, when then-Minister of the 

Environment, Joe Oliver, published an open letter referring to "environmental and 

other radical groups" that threaten to "hijack" the regulatory system to achieve a 

"radical ideological agenda" using "funding from foreign special interest groups to 

undermine Canada's national economic interest."85 

82 Trojand Evidence at 39-41, 43-44; Biggar Evidence at 135-136; Form letter invitation re January 27, 
2013 Pipelines and Provincial Organizing Workshop in Kelowna [Exhibit C-3, Tab 3]; Matthew Millar, 
"Exposure of Harper Government spying should frighten 'scandal plagued' Tory pols: Leadnow," The 
Vancouver Observer, November 23, 2013 [Exhibit C-2, Tab 47]. Ms Trojand testified that she also spoke 
briefly at an Idle No More event outside the hearing in Kelowna on the same weekend, but this 
occurred spontaneously as she was leaving the NEB hearings, and was not an event organised or 
promoted by Dogwood. See: Email of L. Williams to R. Garber et al. re ENG Project Hearing - Security 
Daily Brief - 28 Jan 13, Kelowna, BC [Exhibit C-1, Tab 4 at 000045]. 
83 Trojand Evidence at 42·45; National Energy Board, "Appendix 9: Enbridge Northern Gateway Project 
Integrated Security, Logistics and Communications Plan: Kelowna," dated january 24, 2013, 12 - Threat 
Assessment [Exhibit C-1, Tab 4 at 000061]. 
84 Trojand .Evidence at 25, 35-38; Event listing, media advisory, form letter invitation, and canvassing 
pack for "Knock the Vote" event in Victoria [Exhibit C-3, Tab 4]; Dogwood initiative Annual Report, 
2012-2013 [Exhibit C-2, Tab 16] at 6-7 . 

. 85 Trojand Evidence at 56-57; Open Letter from the Hon. Joe Oliver, Minister of Natural Resources, 
dated January 9, 2012 [Exhibit C-3, Tab 7]. 
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83. Ms Trojand testified that Dogwood and many of its supporters were aware of 

the 2013 media reports concerning CSIS and the RC/v\P monitoring Dogwood's 

activities. Dogwood staff and votunteers discussed the reports and took measures to 

improve internal security as a result. Ms Trojand also testified that Dogwood's 

Executive Director received a number of calls from staff and supporters expressing 

concern. They also began encountering the effects of this in the community, where 

individuals would ref use to sign up because they were worried that they would be "on 

a government list" or that they might lose their job. 86 

84~ Ms Trojand testified that these media reports affected Dogwood's ability to 

connect and interact with potential supporters as well as its own volunteer teams. Ms 

Trojand testified that Dogwood faced questions and concerns from volunteers 

including: 

What does this mean? Does this mean that my emails are being monitored? Does this 
mean that my phone is tapped? What does this look like? Are there informant~ in our 
midst?37 

85. Ms Trojand referred to one student who inquired about whether volunteering 

with Dogwood was "still okay" in light of Bill C-51, and observed that following the 

media reports of surveillance and the introduction of Bill C-51, people became 

alarmed and "felt as if there might be real consequences to engaging with Dogwood 

for simple things such as knocking on doors and making phone calls to residents and 

voters and talking fo their neighbours about issues that we work on. " 88 

(iii) ierry Dance-Bennink (Dogwood Initiative) 

86. Terry Dance-Bennink has been a volunteer with Dogwood since 2013, and is 

presently its Regional Organizer for the South lslqnd, including the federal ridings of 

Victoria and Esquimalt Saanich Sooke. !n this capacity, M.s Dance-Bennink works with 

86 Trojand Evidence at 45-47; N,atthew Millar, "Harper government's extensive spying on anti-oilsands 
groups revealed in FOls,'' The Vancouver Observer, November 19, 2013 [Exhibit C-1, Tab 9]. 
87 Trojand Evidence at 47. 
88 Trojand Evidence at 48-49; Email from Fiana to Arie Ross, May 12, 2015 [Exhibit C-2, Tab 30]. 
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approximately one hundred Dogwood volunteers, most between the ages of 50 and 80, 

who canvass door-to-door to encourage people to support a petition for a province

wide vote on the issues of pipeline and tanker expansion.. 89 

87. Ms Dance-Bennink previously ser✓ed as Vice President, Academic of Sir Sanford 

Fleming College in Peterborough, Ontario, but is now retired and resides or. the 

waterfront in Victoria, British Columbia_ She testified that, having grown up in the 

sixties and being a United Church member, she was involved in the peace movement, 

women's rights, union organizing, and other causes associated with civil rights_ Ms 

Dance-Bennink recalls the invocation of the War Measures Act in 1970 as a 

particularly sobering and scary experience, and testified that she does not want to 

see history repeat itself in terms of the arrests made during that period. Ms Dance

Bennink has maintained her involvement with the church, and presently serves as 

chair of the Justice and Outreach Team at Esquimalt United Church. As a Christian, 

she is committed to peaceful, non-violent activism as espoused by Martin Luther-King 

and Gandhi, and has never been involved in any violent actions. 90 

88. Ms Dance-Bennink testified that for decades she was focussed on her career 

and had not been politically active. However, she became familiar with the 

environmental sector through her work with Sir Sanford Fleming College's School of 

Environmental and Natural Resource Sciences, and developed a greater awareness and 

sense of urgency regarding human and environmental mortality as a cancer survivor. 

Ms Dance-Bennink is also concerned about the potential implications of an oil spill on 

her home and community in the City of Victoria. For all these reasons, she decided to 

become involved, first by presenting at the NEB's Northern Gateway hearings , and 

later travelling to the tar sands "to see for myself. " 91 

89 Dance-Bennink Evidence at 61-63, 73-75; Terry Dance-Bennink b1o from Dogwood initiative website 
[Exhibit C-2, Tab 26]; Dogwood Initiative, "Frequently asked questions about Dogwood's new strategy" 
[Exhibit C-2, Tab 19]. 
• 0 Dance-Bennink Evidence at 61-64. 
91 Dance-Bennink Evidence at 64-65, 70-72, 76-77. "My Letter to the Northern Gateway Project Panel," 
dated July 31, 2012 and Presentation to the Enbridge Northern Gateway Project , Joint Review Panel, 
Januar; 10, 2013 [Exhibit C-3, Tab 6). 
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89. Ms Dance-Bennink testified about her two-week trip in September 2013, during 

which she travelled along the Athabasca River from Banff to Fort McKay on a faith

based pilgrimage led by a Roman Catholic sister. She described the trip as a "turning 

point in my life" that left her "depressed ... shocked and upset." She described 

observing first-hand the extraction activities around Fort McM.urray and Fort McKay, 

learning about health and water quality issues faced by local residents and First 

Nations communities, and the impact on climate change and global warming. 92 

90. Ms Dance-Bennink testified about the impact of the media reports concerning 

monitoring of Dogwood by the RCMP and CSIS on other volunteers she works with. Ms 

Dance-Bennink surveyed her volunteers and received feedback reflecting major 

concerns, including reluctance to sign petitions or attend rallies out of fears they 

were "going to end up on a government security list"; concerns about being 

photographed; concerns that signing a petition or volunteering with Dogwood might 

jeopardize their employment or pensions; concerns about sharing information via 

social media; and concerns about informers attending events to monitor and gather 

intelligence for use by government agencies and the NEB. 93 

91. ln particular, Ms Dance-Bennink spoke about an incident in which she and a 

team of Dogwood canvassers at a festival in Langford noticed a man photographing 

them from a distance with a large camera and telephoto lens. Ms Dance-Bennink said 

"I felt pretty strange. I definitely felt that it was suspicious. It was unpleasant. It 

was creepy, and certainly my volunteers were upset about that." Ms Dance-Bennink 

testified that she found this intimidating, emphasizing that "all we are doing is 

exercising the democratic right to meet, free assembly, and _to express our views. "94 

92 Dance-Bennink Evidence at 65-70, 72; Terry Dance-Bennink, "River Pilgrimage to the Tar Sands," 
Parts 1-4, published on Sierra Club BC website [Exhibit C-2, Tab 27]. 
93 Dance-Bennink Evidence at 77-83. 
94 Dance-Bennink Evidence at 79-80. 
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92. Ms Dance-Bennink also testified as to her own concerns about suspicious 

persons who have volunteered with Dogwood and actively encouraged "aggressive 

interventions" like mass events and rallies. Ms Dance-Bennink testified that she 

responds to such individuals by saying "that's not Dogwood. That's not our approach . 

We're into the slow slog of grassroots organizing, democratic, peaceful, advocacy." 

Ms Dance-Bennink said that while she does not want to make people "paranoid," the 

possibility of informers is a concern that she finds "scary. " 95 

93. Ms Dance-Bennink described the concerns she has heard from Dogwood 

volunteers and members of the public as reflecting uncertainty as to "what's the 

dividing line between perfectly legal activity and being deemed a 'radical extremist,' 

as Dogwood has been labeiled at one point," Indeed, N1s Dance-Bennink stated that 

she even had to think carefully about whether she was ·.villing to testify before the 

Committee because "now, CSJS is getting to know me. And it is scary. "96 Ultimately, 

however, Ms Dance-Bennink testified that: 

We are cautious. We are concerned. But we will not be bullied. We are not going to 
be intimidated. If we are silent, that's the worst thing that can happen. 

We are doing nothing wrong, and we have nothing to hide. So everybody is plowing 
ahead, even though nervous. I think that's the key thing: that we don't feel any guilt. 
We have nothing to hide. 97 

(iv) Jamie Biggar (leadnow Society) 

94. Jamie Biggar is a co-founder, founding Executive Director, and current 

Campaigns Director at the Leadr.ow Society ("Leadnow"), an independent, non-profit 

advocacy organization that was established in 201 O and publicly launched in 2011. 98 

Leadnow is governed by a board of directors, and has a community of individuals that 

have participated in its campaigns and subscribe to its mailing list numbering over 

95 Dance-Bennink Evidence at 81-82. 
96 Dance-Bennink Evidence at 84. 
97 Dance-Bennink Evidence at 84. 
98 Testimony of Jamie Biggar, Transcript of In Camera Hearing, held on Thursday, August 13, 2015, at 
Vancouver, BC ["Biggar Evidence") at 113-114; "Staff" from Leadnow website [Exhibit C-2, Tab 46]. 
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450,000. Lead now has an average annual budget of approximately S 1 .28 million, and 

derives its core funding comes from one-time donations and approximately 2,000 

donors who provide monthly contributions.99 

95. Mr Biggar described Lea:dnow as fundamentally an "engagement organization" 

that helps people organize with one another to become more effective at reaching, 

informing, and engaging other Canadians regarding policy issues and changes they 

would like to see within these three priority areas. Mr Biggar testified that the 

Leadnow community identified three major "issue areas" as priorities for the 

organization: working for a strong democracy; working for a fair economy; and 

working for a clean environment. 100 

96. Leadnow fulfils its mandate by channeling people into participation and the 

formal channels of political discourse in the country. Mr Biggar emphasized that 

Leadnow has never advocated violent activities as a way of communicating a message 

or partidpating in public issues, noting that Leadnow takes its reputation as a 

credible democratic engagement organization very seriously and wishes to focus its 

energy toward many actions within the formal political system through peaceful 

means such as emails, phone calls, and social media "shares. " 101 

97. With respect to the NEB's hearings into the Northern Gateway pipeline 

project, Mr Biggar testified that Leadnow's priority of "working towards a clean 

environment" includes attempting to address climate change, and that the question 

of pipeline construction has been a central issue in this ar~a over the past few years. 

Leadnow also had concerns about Norfr1ern Gateway from a "strong democracy" 

perspective, given the opposition of First Nations communities to the project and the 

need to incorporate their voices into the process, as well as the relationship between 

the federal government and the NEB itself .102 

99 Biggar Evidence at 114-118. 
;oo Biggar Evidence at 116-117; "Vision ft Mission" from Leadnow website (Exhibit C-2, Tab 46] . 
101 Biggar Evidence at 126, 132; Paterson Evidence a t 90-91. 
102 Biggar Evidence at 121-122 . 
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98. Mr Biggar testified that given these concerns, Leadnow began working on the 

Northern Gateway pipeline issue in 2012, in response to the comments of then· 

Minister of the Environment, Joe Oliver, alleging that opposition to the project was 

coming from "foreign-funded radicals" and out of concern that the NEB process would 

be unfair. Mr Biggar rejects characterizing Leadnow as a "radical group," and the 

organization responded to Minister Oliver's statement by launching an online 

campaign calling on the Minister to reconsider his support for the pipeline and to shift 

the focus to developing clean energy sources. Mr Biggar testified that this "action" 

engaged several tens of thousands of people who sent letters online. 103 

99. Leadnow was not a formal party or intervener in the NEB hearings, but it was 

involved in several events relating to the hearings. Leadnow participated in the 

"Defend Our Coast" events in the fall of 2012 by organizing a series of "satellite 

rallies" and online actions in conjunction with a large rally at the BC Legislature, 

which was not organized by Leadnow .104 Leadnow was also involved in organizing a 

workshop event in Kelowna on January 27, 2013 to assist citizens who were 

participating in the NEB hearings. One workshop offered a storytelling exercise to 

help people draw upon their own values, feelings, and thoughts to better express 

their concerns and desire for change. The other workshop focused on creative 

expression, and involved making signs and other visual aids. Mr Biggar disputed the 

NEB's ''community resistance" characterization, emphasizing that there was nothing 

illegal or untowards about the event. 105 

;o3 Biggar Evidence at 122-123, 125-126; Open Letter from the Hon. Joe Oliver, Minister of Natural 
Resources, dated january 9; 2012 [Exhibit C-3, Tab 7]. 
104 Biggar Evidence at 124-125; Dogwood Initiative Annual Report, 2012-2013 [Exhibit C-2, Tab 16] at 6. 
105 Biggar Evidence at 127-132; Form letter invitation re January 27, 2013 Pipelines and Provincial 
Organizing Workshop in Kelowna [Exhibit C-3, Tab 3]; National Energy Board, "Appendix 9: Enbridge 
Northern Gateway Project Integrated Security, Logistics and Communications Plan: Kelowna," dated 
January 24, 2013, 12 · Threat Assessment [Exhibit C-1, Tab 4 at 000061]; Matthew Millar, "Exposure of 
Harper Government spying should frighten 'scandal plagued' To1y pols: Leadnow," The Vancouver 
Obser✓er, November 23, 2013 [Exhibit C-2, Tab 47). 
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100_ Mr Biggar testified that Leadnow found the media reports regarding monitoring 

or surveillance by CSIS or the RCMP very concerning, particularly in light of Minister 

Oliver's earlier comments. According to Mr Biggar, there was a perception amongst 

Leadnow's staff, volunteers, and community that they were being targeted, watched, 

and put on an "enemy list" by the government. 106 

101. Because they did not know the scope of the surveillance or intelligence 

gathering being conducted, Leadnow staff lost confidence in their privacy and came 

to assume their devices could be monitored and recorded, and thus should be treated 

as though they were open to government, security agencies, and potentially the oil 

industry. 107 Mr Biggar expressed Leadnow's concerns as follows: 

Within the broader community, it was an important step[. .. ] on the road, starting 
with Joe Oliver's targeting of us, to a deep concern by many members of the 
community[. .. ] which shows up in our tnbox, which shows up in Facebook comments, 
which shows up in conversations with organizers and potential volunteers, a concern 
that if people participate, they will end up on some kind of a list, that the 
government is hostile to them and to their attempts to express themselves, and ail of 
that has had a "chill" effect on their participation. 

[. .. ] 

[l]t has removed a sense of privacy from the organization itself and pushed us into a 
position where we simply assume that we are being sur✓eilled at ail times[. .. ] and it 
has, [rankly, scared a lot of our membership and made them concerned that if they 
participate in normal peaceful democratic channels, particularly through us, they 
may end up on a list and that their information may be used improperly or in some 
way used against them. 108 

(v) Caitlyn Vernon (Sierra Club of British Columbia) 

102. Caitlyn Vernon is the Campaigns Director at the Sierra Club of British Columbia 

Foundation ("Sierra Club BC"), a position she has held since 2007. In her capacity as 

Campaigns Director, Ms Vernon is responsible for overseeing all of Sierra Club BC's 

106 Biggar Evidence at 133-134, 136, 139-140. 
107 Biggar- Evidence at 136. 
·108 Biggar Evidence at 137-138. 
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campaign work, including supervising staff, fundraising, financial and organizational 

management, and some campaigning. 109 

103. Sierra Club BC is a registered charity founded in 1969. Its mandate is to 

protect, conserve, and educate the public about BC's wilderness and ecosystems, 

within the urgent context of climate change and global warming. Sierra Club BC has 

an annual budget of approximately $1 million, and consists of a volunteer board of 

directors, the equivalent of nine or ten full-time staff, volunteers, and approximately 

15,000 members. Ms Vernon confirmed in her testimony that Sierra Club BC is an 

entirely separate entity from both Sierra Club Canada and Sierra Club US. 110 

104. Ms Vernon testified that in all its campaigns, Sierra Club BC's primary goal is 

always to raise public awareness and to educate the public about ecological values in 

British Columbia that may be under threat from various projects. Sierra Club BC does 

this by producing science-based reports and maps, organizing educational speaking 

events and rallies, speaking with the media, and sometimes participating in litigation, 

often with other organizations. 111 

105. Ms Vernon testified that Sierra Club BC does not condon~ or promote civil 

disobedience: "we do all that we can within the bounds of the law to raise awareness 

about the ecological values that are at stake. But we do not do civil disobedience. It 

is a very clear policy. "112 ln this regard, Ms Vernon clarified that a document among 

the NEB's ATIA records regarding civil disobedience related only to Sierra Club US, 

and confirmed that Sierra Club BC had no involvement in this action. 113 

109 Testimony of Caitlyn Vernon, Transcript of In Camera Hearing, held on Thursday, August 13, 2015, at 
Vancouver, BC ["Vernon Evidence"] at 144-145. 
110 .vernon Evidence at 146-149; Printouts from Sierra Club BC website [Exhibit C-2, Tab 39]. 
111 Vernon Evidence at 15l-152. 
112 Vernon Evidence at 159-160; Sierra Club BC Statement on Civil Disobedience [Exhibit C-1, Tab 4 at 
000035}. . 
113 Vernon Evidence at 160-163; "Open Source intel as at 31 January 2013: Sierra Club's Michael Brune 
on Keystone XL and civil disobedience" [Exhibit C-1, Tab 4 at 000028]. 
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106_ Sierra Club BC's recent campaigns have included work relating to the NEB's 

review of the Northern Gateway pipeline project. While Sierra Club BC did not 

intervene in the NEB hearings, it helped spread public awareness about the hearings 

and informed supporters of their opportunity to participate in the publlc process_ 114 

To this end, Sierra Club BC held letter-writing parties for people to come together 

and prepare their written submissions, and produced a backgrounder regarding the 

NEB hearings and procedures for those who had signed up to speak. 115 Sierra Club BC 

also held a series of webinars and in-person workshops in order to make presenters 

more comfortable with participating in the NEB hearing process.1 16 Because the NEB 

hearings in Victoria and Vancouver were not open to the public, Sierra Club BC also 

attended one of the remote viewing sites and shared some of the testimony from the 

hearings online via social media. 117 

107. Ms Vernon testified that the media reports concerning monitoring or 

surveillance of groups involved in or opposed to the Northern Gateway project by the 

RCMP and CS!S caused a significant impact for Sierra Club BC. Some of the concerns 

expressed by Sierra Club BC staff, volunteers, and board members include anxiety and 

fear of being monitored especially in electronic communications, and suspicion of new 

people at volunteer meetings. 118 Ms Vernon expressed her personal concerns in an 

article published shortly after the media reports concerning monitoring and 

surveillance of groups opposed to the Northern Gateway project: 119 

108. Ms Vernon explained Sierra Club BC's concerns as follows: 

114 Vernon Evidence at 150-153. 
115 Vernon Evidence at 153-156; Sierra Club BC Annual Report 2012 [Exhibit C-2, Tab 40] at 7; Sierra 
Club BC Annual Report 2013 [Exhibit C-2, Tab 41]; Sierra Club BC, "Joint Review Panel Oral Statements 
QftA" [Exhibit C-2, Tab 43]. 
116 Vernon Evidence at 156-157; Sierra Club BC, "Joint Review Panel Oral Statements Q&A" [Exhibit C-
2, Tab 43] at 1 O; "Maximizing Your Impact at the Enbridge Northern Gateway Community Hearings" 
[Exhibit C-2, Tab 44]. 
117 Vernon Evidence at 157-159; "Twitter" [Exhibit C-1, Tab 4 at 000035]. 
118 Vernon Evidence at 164-165, 174. 
119 Vernon Evidence at 172-175, 178-179, 181; Caitlyn Vernon, "Why is the Country I Love Spying on 
me?" The Huffington Post, November 27, 2013 [Exhibit C-2, Tab 45j. 

41 of 78 AGC0638 



- 39 -

We are operating within the bounds of the taw. Vie are operating within the charitable 
guidelines. We are not doing anything wrong. And yet we feel like we're being put to 
this level of scrutiny. We feel like we are being painted, somehow, as less-than
honest, even though we are entirely operating above-board ahd within the law. 

Concerns have been expressed about: what does this mean for people's job prospects, 
if they want to meet a security ciearance for some kind of job or they want to work 
for the federal government in the future? V-lhat does this mean for the abWty of 
Sierra Ciub BC staff to cross the border, for example? There are quite a number of 
concerns of those types that have been raised since these documents were released in 
2013. There has also been a hesitancy around what we can say, I guess - there is a 
"chill" factor. Really, that is what has gone on. 

[ ... ] 

[l]t makes it more difficult for us to raise awareness [ ... ] of environmental issues and 
to get people involved in a robust public debate on these issues when members of the 
public and our supporters are saying that they're scared to sign petitions or they're 
scared to come to some kind of an event because they might be monitored or put on 
some unknown federal list. They might be scared to donate, to have their name 
associated with Sierra Club of BC. 

[ ... ] 

We've heard from volunteers that some people are scared to get involved. There is a 
lot of nervous joking that goes on about being monitored, about being on some list and 
being watched. People are concerned about what they put on their personal social 
media. Just yesterday, actually, a volunteer told me that somebody didn't sign a 
petition because they thought that signing petitions was now illegal. So that's what we 
are hearing "on the street," and that's the kind of fear that has been generated by 
these documents. 120 

109. N1s Vernon testified that Sierra Club BC's board of directors has become nervous 

due to this additional scrutiny, and now requires extra caution and administrative 

work to verify and ensure Sierra Club BC stays well within the guidelines for 

charitable organizations. 121 Ms Vernon explained: 

These documents that were released in 2013 come in the wake of the verbal attacks, 
for lack of a better word, of a federal Minister against organizations like Sierra Club 
BC. And since then, there has been Bill C-51. So there is this climate of fear that has 
been created that environmental charities that are trying to play a role in civil society 
and trying to raise really important issues, such as climate change, are being 
scrutinized really closely, spied on, potentially audited. 

120 Vernon Evidence at 166-168. 
121 Vernon Evidence at 168-170. 
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We don't really know what's going on. But there is this fear that even though we are 
operating within all of the rules, somehow the federal government is going to take 
away our charitable status. l guess that's the ultimate fear. 122 

110. Ms Vernon strongly objected to the proposition that Sierra Cub BC or anyone 

challenging energy projects or the Northern Gateway pipeline is a threat to the 

security of Canada. Rather, it was Ms Vernon's testimony that it is climate change 

that threatens the security of Canada, and this issue was expressly excluded from 

consideration in the NEB hearings. 123 

(vi) Nikki Skuce (ForestEthics) 

111. Nikki Skuce was the Senior Energy Campaigner for ForestEthics from 2009 until 

November 2014, and has extensive experience working on energy issues at the local 

and international levels. 124 

112. ForestEthics Advocacy Association ("ForestEthics"} is a non-profit organization 

that operates with four or five paid staff and a budget of approximately $500,000. 

ForestEthics was initially a project of Tides Canada, a charitable foundation, but 

severed this relationship in 2012 following Minister Oliver's comments and the 

government's increasing scrutiny of charitable groups involved in energy issues. 125 

113. ForestEthics' goal is to improve conservation by examining markets, but this 

has expanded to also address climate and energy issues. Ms Skuce testified that 

ForestEthics typically begins its campaigns with education and outreach at events 

122 Vernon Evidence at 171. 
123 Vernon Evidence at 181. Ms Vernon further confirmed that Sierra Club BC has never been invited to 
a "stakeholders' consultation" such as the classified briefing for energy and utility sector stakeholders 
hosted by Natural Resources Canada in collaboration with CSIS and the RCMP, as described in the ATJP 
documents [Vernon Evidence at 181-182]. 
124 Testimony of Nikki Skuce, Transcript of in Camera Hearing, he!.d on Thursday, August 13, 2015, at 
Vancouver, BC ["Skuce Evidence"] at 186-190; Biography of Nikki Skuce from ForestEthics website 
[Exhibit C-2, Tab 32]; CV of Nikki Skuce [Exhibit C-2, Tab 34). 
125 Skuce Evidence at 190-196, 213-215; "About forestEthics Advocacy Associatior:" from ForestEthics 
website [Exhibit C-2, Tab 31]; Open Letter from the Hon. Joe Oliver, Minister of Natural Resources, 
dated January 9, 2012 [Exhibit C-3, Tab 7]. 
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and, in the case of the Northern Gateway pipeline project, with a speakers' tour 

about the issue. ForestEthics works through the media as well as behind the scenes by 

meeting with government representatives and political leaders. 126 Ms Skuce testified 

that to her knowledge, ForestEthics has never been involved in any vandalism, 

violence, or other kinds of direct action for any reasons. 127 

114. ForestEthics became involved in issues relating to tar sands, tankers and 

pipelines because of their present and potential impact on the Great Bear Rain Forest 

and the Boreal Forest. ForestEthics began by looking at the consumer side of tar sands 

products, but became focused on the Northern Gateway pipeline project and 

appeared as an intervener with Raincoast Conservation Foundation and Living Oceans 

Society in the NEB's joint review panel hearings. 128 

115. Ms Skuce testified that she appeared on behalf of ForestEthics at the NEB 

hearings, presenting a briefing document and technical evidence regarding Enbridge's 

oil spill record. Ms Skuce noted that she was cross-examined extensively on her 

background and qualifications and was asked about ForestEthics' funding and origin, 

but was never asked about the detailed technical evidence she had presented .129 

116. !n addition to participating as an intervener, Ms Skuce and ForestEthics 

produced background documents and blog posts to inform people about the hearings 

and the NEB process, and to encourage and assist them in participating in the public 

part of the process. 130 Having helped people to sign up, ForestEthics also partnered 

with other organizations to assist them in preparing to appear and maximizing their 

impact at the NEB hearings. This assistance ranged from explaining procedural rules 

126 Skuce Evidence at 190, 197-198. 
127 Skuce Evidence at 229-230. 
128 Skuce Evidence at 191, 198-200; "Tar Sands" from ForestEthics website [Exhibit C-2, Tab 31). 
129 Skuce Evidence at 200-202; Written Evidence of ForestEthics in the matter of the Enbridge Northern 
Gateway Project Joint Review Panel [Exhibit C-2, Tab 35]. 
130 Skuce Evidence at 203-204, 209-213; ForestEthics, "The Enbridge Northern Gateway Review: What 
to Expect" [Exhibit C-2, Tab 36]; ForestEthics, "Pipelines and Promises: A summary of missing Enbridge 
evidence before the JRP hearings" [Exhibit C-2, Tab 37]; ForestEthics, "Case Closed: Enbridge failed to 
prove Northern Gateway pipelines in national interest" [Exhibit C-2, Tab 38]; Blog postings from 
ForestEthics website [Exhibit C-3, Tab 8]. 
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and the layout of the hearing room to providing advice on how to make effective 

presentations or written submissions. 131 

117. ForestEthics also held two "Oil Spill Stories" events, featuring presentations by 

individuals who had experienced oil spills in communities in Alberta, Burnaby, BC, 

Kalamazoo, Michigan, and the Gulf of Mexico. The first of these took place in 2011, 

and the second was held on January 31, 2013. 132 

118. Ms Skuce testified that ForestEthics and its staff were shocked and felt 

targeted by Minister Oliver's January 9, 2012 letter, which came out the day before 

the NEB hearings were set to begin and referred to "foreign funded" groups "hijacking 

the system." Subsequent reports that the RCMP was aware of a meeting Ms Skuce 

attended in a First Nations community near Fraser Lake, and the November 19, 2013 

article suggesting that the RCMP or CSIS were monitoring groups including ForestEthics 

caused further concerns, both on personally and organizationally. 133 

119. From a personal perspective, Ms Skuce testified that as someone whose partner 

is from Argentina and whose family were lucky to escape persecution for having 

different political beliefs, labelling people as "enemies" or "radicals" and monitoring 

those who express dissent caused a great deal of discomfort, stress, and sleepless 

nights. Organizationally, these revelations prompted ForestEthics to switch from 

focussing exclusively on the environment to also being conscious of democracy and 

working harder to encourage people to participate and have their voices heard, even 

if they are dissenting opinions. Nevertheless, Ms Skuce acknowledged the media 

reports also caused a "chill," prompting second-guessing with questions like: 

131 Skuce Evidence at 204-206; Sierra Club BC, "Joint Review Panel Oral Statements QEtA" [Exhibit C-2, 
Tab 43] at 10; "Maximizing Your Impact at the Enbridge Northern Gateway Community Hearings" 
[Exhibit C-2, Tab 44]. 
132 Skuce Evidence at 206-208, 220-221; "Oil Spill .Stories: Vancouver" [Exhibit C-1, Tab 4 at 000036]. 
133 Skuce Evidence at 213-216 , 222-224; Open Letter· from the Hon. Joe Oliver, Minister of Natural 
Resources, dated Janua;y 9, 2012 [Exhibit C-3, Tab 7}; ,'1,1.atthew Millar, "Harper government's extensive 
spying on anti-oilsands groups revealed in FOls," The Vancouver Observer, November 19, 2013 [Exhibit 
C-1, Tab9]. 
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Are we a/fowed to do that? Is this okay? Can we still have a rally? Can we say this? ls 
that crossing the line? Could our words be taken out of context? And who knows, now 
that we are labelled, that we are being spied on ... rn 

120. Despite maintaining that ForestEthics and other environmental groups are not a 

threat to the security of Canada, Ms Skuce testified that these concerns were 

discussed among ForestEthics staff and prompted greater concerns about: 

making sure alt our[ ... ] 't's were crossed and our Ts dotted, and have people verify 
things more often, and just be more cautious, even though [ ... ] we had the knowledge 
that we have always abided by the law and not worried, that we are allowed to do 
these things in this democracy .135 

(vii) "Robert" (CSIS) 

121. The Service called "Robert" to testify at the in camera portion of the 

Committee hearing. Robert joined CSIS in 1986, and since January 2015 has been the 

Service's Regional Director General for British Columbia and the Yukon. 136 

122. Robert testified regarding the statutory definition of "threats to the security of 

Canada" under section 2 of the CSJS Act. Robert defined "foreign influenced 

activities" under subsection 2(b) as involving covert or surreptitious 

behaviour/ activity of a foreign entity (government or corporate) seeking to influence 

the democratic process in Canada. 137 Robert testified that, to his knowledge, the 

Service has not conducted any investigations concerning "subversion" under 

subsection 2(d) in the past twenty or twenty-five years. 138 

123. With respect to the interpretation of "detrimental to the interests of Canada" 

in subsections 2(a) and (b), Robert testified that the scope of these activities is 

134 Skuce Evidence 2t 216-218. 
135 Skuce Evidence at 218-219, 226. 
136 Testimony of "Robert", Transcript of In Camera Hearing, held on Thursday, August 13, 2015, at 
Vancouver, BC [Robert Evidence"] at 238. 
137 Robert Evidence at 256, 261-262. 
138 Robert Evidence at 240-242. 
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defined by Ministerial directive. 139 In this regard, Robert stated that the "interests of 

Canada" can include economic, military, or political objectives. 140 

124. Robert testified that the Service's priorities are established annually by the 

,\A,inister of Public Safety, who articulates the federal government's security priorities 

in general form. These priorities are developed into intelligence requirements that 

are distributed to the regional offices, which collect pertinent intelligence and return 

it to CSIS national headquarters for analysis and dissemination to domestic and foreign 

partners. 141 

125. Robert testified that one of the government's current security priorities is the 

protection of critical infrastructure, and stated that as part of that broad mandate 

the Service has a "niche role" where there is threat-related information that impacts 

critical infrastructure. 142 This is reflected in the Service's public Annual Reports, 

Which include among the "threat environment" a description bf domestic extremism 

that states: "left-wing extremists often operate in small cells or promote direct 

attacks against the capitalist system or modern civilization including sabotage of 

critical infrastructure. "143 

126. Robert conceded that the language in Minister Oliver's letter could be 

interpreted as engaging the Service's mandate under subsection 2(b) as it relates to 

foreign influenced activities detrimental to the interests of Canada, but suggested 

this "would be a stretch. "144 Robert emphasized that for purposes of engaging the 

Service's mandate, a "threat to the security of Canada" - including to critical 

infrastructure - must involve "serious violence" beyond examples of civil disobedience 

such as blocking a roadway or breaking windows. 145 R<?bert testified that the Service 

139 Robert Evidence at 256-258, 268-269, 327-328. 
1• 0 Robert Evidence at 257. 
141 Robert Evidence at 242, 327-328. 
142 Robert Evidence at 252, 301. 
143 CSIS, Annual Report 2013-2014 [Exhibit CSIS-1, Tab 13] at 0200. 
144 Robert Evidence at 265-268. 
145 Robert Evidence at 267-272, 300-301. 
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may nevertheless take an interest in demonstrations or protests if it has information 

about the involvement of an individual or individuals who may pose a risk for violence 

or use the event as a "pretext" for serious violence. 146 

127. With respect to the Deputy Ministers' Meeting memos, Robert acknowledged 

that the Service appears to have assessed information, but suggests it may have been 

simply to assess whether or not there was a mandate after the Service was "drawn 

into" the matter "for whatever reason" as a part of the government of Canada. 147 

128. Robert testified that in order to meet its mandate of reporting to the 

government of Canada, the Service may share information with other government 

entities or the private sector •148 It was Robert's understanding that the Service's 

mandate to collect and share information is directly linked to and derived from .both 

sections 12 and 19(2) of the CSIS Act. 14:_ 

129. Robert testified with respect to the groups named in the complaint that he was 

familiar with Idle No More only from his newspaper reading and knew very little about 

it. He stated that had "heard of" Dogwood Initiative and Leadnow, and had only "very 

superficial" knowledge of ForestEthics and Sierra Club BC. 150 

HO. Robert testified that the NRCan Classified Briefings are held bi-annually "to 

discuss threat-related activities of mutual interest.'' 151 Robert stated that the 

briefings are held at CSIS headquarters because it is a "convenient venue." 152 

However, he acknowledged that the Service would share information with private 

146 Robert Evidence at 308-310. 
147 Robert Evidence at 305-307. 
148 Robert Evidence at 249-252, 275-276, 319-320, 
1' 9 Robert Evidence at 250-252, 275-277, 319-322. 
150 Robert Evidence at 290-292. 
151 Robert Evidence at 254. 
152 Robert Evidence at 315-318. 

48 of 78 AGC0638 



- 46 · 

sector corporations at these meetings, pursuant to sections 12 and/or 19(2), for 

purposes of protecting critical infrastructure. 153 

(viii) Ex Pa rte Evidence (CSIS Witnesses 1-4) 

131. The Committee heard ex parte evidence from four Service witnesses on 

January 28, 2016 and March 22, 2016. A summary of this evidence was prepared 

pursuant to sections 37 and 48 of the CSJS Act; salient portions of which are 

summarized below. 

132. Witness 1 was Chief of the unit responsible for the Service's domestic 

extremism investigation from November 2013 to January 2015. She testified about 

Ministerial Directions to the Director of CS!S, as well as the tasking provided to the 

regions related to politically-motivated violence and/or sabotage and identified 

particular targeting files during the period related to the complaint. 154 

133. Witness 1 testified that she had heard of only two of the seven groups 

identified in BCCLA's complaint, and informed the Committee as to whether any of 

the seven groups were ever CSIS targets, considered a threat by CSIS, or flagged as 

such to any department. 155 

134. Witness 2 is an analyst within the Intelligence Assessments Branch (IAB} who 

specializes in domestic extremism. Witness 2 testified about the evolution of the 

domestic extremism threat over the past years, and stated that the Service was 

primarily focused on issues related to the Winter Olympics and the G-8/G-2O at the 

time of the complaint. 156 (BCCLA notes that both the Wii:iter Olympics in Vancouver 

and the G-8/G-20 Summit in Toronto were held in 2019, well before the NEB began its 

153 Robert Evidence at 319-321. 
154 Summary of the evidence presented in camera/ex parte on January 28, 2016 and March 22, 2016 
("Ex Parte Summary") at pc.ras 1-3, 5. 
155 Ex Porte Summary at paras 7-8. 
156 Ex Por te Summary at parc:s 11, 13-14. 
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public hearings into the Northern Gateway project. It is unknown from the summary 

whether Witness 2's evidence was challenged in this regard.} 

135. Witness 2 testified that the biannual classified briefings held by the 

Department of Natural Resources (NRCan} are used by the Service "to share classified 

information with energy sector stakeholders, such as the National Energy Board 

(NEB).'' He provided the Committee with concrete examples of ideologically

motivated violence relating to energy and utilities sector stakeholders which were 

discussed at some of the NRCan briefings. He also spoke to other examples of the 

Service's outreach and engagement with energy stakeholders regarding emerging 

domestic threats to certain industries. 157 

136. Witness 2 also testified about specific intelligence assessments that were given 

to the NEB by the IAB concerning domestic extremism, and whether or not the groups 

identified in the complaint were mentioned in those assessments. 158 

137. Witness 2 provided the Committee with contextual and classified information 

about information contained in the AT/A documents, including the memorandum 

entitled "Meeting of the Deputy Ministers' Committee on Resources and Energy." 159 

138. Witness 2 testified that, as far as he was concerned, the Service was unaware 

as to who briefed Minister Oliver on the information related to his 2012 letter. 160 

139. Witness 3 is an !AB analyst specializing in the energy sector. He testified that 

the energy sector file is focused on threats to energy and primarily to critical energy 

infrastructure, mostly from domestic extremism, terrorism, or possibly from foreign 

states. His branch also provides assessments related to economic threats or threats to 

157 Ex Parte Summary at paras 16-17, 19. 
158 Ex Parte Summary at para. 18. 
159 Ex Parte Summary at para. 23. 
160 Ex Porte Summary at para. 24. 
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Canada's economic interests related to energy in the area of proprietary 

information. 161 

140. Witness 3 has been a coordinator for the NRCan biannual classified briefings 

since 2010, and spoke to the Committee about certain topics that have been 

discussed at past NRCan briefings and other briefings or liaisons with government or 

private sectors in which CSIS participates_ Witness 3 also testified about the April 19, 

2013 emaH regarding "Security Concerns - National Energy Board" contained in the 

AT/A documents which gave rise to this complaint. 162 

141. Witness 4 works in the British Columbia region and was supervisor for the unit 

responsible for the Service's domestic extremism investigations in Vancouver from 

2010 to 2013. 163 

142. Witness 4 testified as to whether or not any of the seven groups mentioned in 

this complaint, hamely Dogwood Initiative, Sierra Club of BC, EcoSociety, Leadnow, 

Council of Canadians, ForestEthics, and Idle No More were ever a target of a Service 

Investigation. Witness 4 told the Committee that he had not heard of most of the 

aforementioned groups prior to this complaint, and that the few groups that he had 

known at the time were known to him through open-source means. 164 It is unclear 

whether Witness 4 was challenged on this evidence, or how it could be consistent 

with what is seen in the April 19, 2013 email regarding "Security Concerns - National 

Energy Board". 

161 Ex Parte Summary at paras 25-26. 
162 Ex Porte Summary at paras 27, 29-31; Email bf T. O'Neil to R. Garber and 23 other recipients re 
"Securjty Concerns - National Energy Board," dated April 19, 2013 [Exhibit C-1, Tab 4 at 000014-15]. 
163 Ex Parte Summary at para. 32. 
164 Ex Parte Summary at para. 34-35. 
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Ill - ISSUES TO BE DETERMINED 

143. The parties have agreed that the following four questions are before the 

Committee for investigation and decision: 

a) Did the Service collect information about groups or individuals for their 
activities in relation to the Northern Gateway Pipeline Project? 

b) lf so, was that collection lawful? 

c) Did the Service provide information relating to individuals or groups 
opposed to the Northern Gateway Pipeline Project to the National 
Energy Board or non-governmental members of the petroleum industry? 

d) If so, was it lawful to provide this information? 

IV - ARGUMENT 

144. The complainant BCCLA sets out its submissions in three sections below. Part A 

provides an overview of CSIS legal authority under the CSIS Act to collect and share 

information. Part B sets out BCCLA's factual and legal arguments concerning the 

collection of information about groups or individuals, and whether such collection was 

lawfuL BCCLA will submit that CSIS did collect such information, and this collection 

was outside the authority of the CSIS Act and created a chilling effect that inhibited 

groups and individuals from exercising fundamental freedoms protected by the 

Canad;an Charter of iUghts and Freedoms. Part C argues that the CS!S Act strictly 

limits the power of CSIS to share information it has collected, and does not authorize 

in any circumstances sharing information with private sector actors. 

145. Finally, BCCLA submits in Part D below that the statutory requirE;>ment that 

SIRC heatings be held in private should not prohibit witnesses or the complainant from 

publicly disclosing that information. 
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A. The CSJS Act 

(i) Statutory Authority to Collect Information 

146. CSIS officials are not peace officers and, unlike the police, possess no common 

law powers to conduct investigations. 165 Their legal authority to investigate - or 

otherwise collect information - is bound strictly by statute. This power resides 

primarily166 in section 12 of the CSIS Act, which provides that: 

The Service shall collect, by investigation or otherwise, to the extent that it is strictly 
necessary, and analyse and retain information and intelligence respecting activities 
that may on reasonable grounds be suspected of constituting th;eats to the security of 
Canada and, in relation thereto, shall report to and advise the Government of Canada. 

147. The Supreme Court of Canada has described the "reasonable grounds to 

suspect'' standard as something more than a hunch or generalized suspicion. To be 

reasonable for the purposes of section 12 of the Act, the suspicion that a person or 

group is a threat to the security of Canada must have an "objective, particularized 

basis", founded on "objectively discernible facts" .167 

148. Further, the Service's mandate under section 12 of the CSIS Act to collect 

information regarding threats to the security of Canada is limited "to the extent that 

it is strictly necessary" . The McDonald Commission recommended this statutory 

restriction to the activities of Canada's proposed new security agency because it 

165 R v Ahmad, [2009] OJ No. 6153 (ONSC) at para. 7; and Canada (Attorney General) v Almalki, 2011 
FCA 199, at para. 20 
166 CSIS can collect information ur.der sections 13, 14, and 15 of the CS!S Act, but those provisions are 
not relevant to the present matter, as they relate to security assessments and advice to ministers 
relating to their obligations under the Citizenship Act or the Immigration and Refugee Protection Act, 
and investigations in relation thereto . Similarly, section i 6 provides for the collection of information 
concerning foreign states and persons. 
167 R v Chehil, 2013 sec 49 at paras. 29-30 and 47. Also see Re Mahjoub, 2013 FC 1096 at paras 30-31 
and 35. 
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... would make it more likely that those who direct and carry out security work will 
keep in mind the danger to liberty which can result from an overly expansive 
interpretation of the security intelligence agency's mandate. 168 

149. The phrase "threats to the security of Canada" found in section 12 is defined in 

section 2 of the Act to mean: 

(a) espionage or sabotage that is against Canada or is detrimental to the interests of 
Canada or activities directed toward or in support of such espionage or sabotage; 

(b) foreign influenced activities within or relating to Canada that are detrimental to 
the interests of Canada and are clandestine or deceptive or involve a threat to 
any person; 

(c) activities within or relating to Canada directed toward or in support of the threat 
or use of acts of serious violence against persons or property for the purpose of 
achieving a political, religious or ideological objective within Canada or a foreign 
state; and 

(d) activities directed toward undermining by covert unlawful acts, or directed 
toward or intended ultimately to lead to the destruction or overthrow by violence 
of, the constitutionally established system of government in Canada, 

but does not include lawful advocacy, protest or dissent, unless carried on in 
conjunction with any of the activities referred to in paragraphs (a) to (d). 

150. The exemption for lawful advocacy, protest and dissent is a crucial protection 

that enshrines the serious concerns that were articulated by the McDonald 

Commission and which led to the creation of CSlS. As the Commission observed, "all 

manner of questionable activities encroaching on civil liberties may be perpetrated on 

the citizens and residents of a country in the name of national security." 169 

(ii} Statutory Authority to Share Information 

'151. The CS/S Act authorizes the Service to collect information in order to "report to 

and advise the Government of Canada" regarding threats to the security of Canada. 

168 Commission of lnquir; Concerning Certain Activities of the RCMP, Second Report - Vol. 1, "Freedom 
and Security under the Law" (Aug. 1981) [McDonald Commission, 2nd Report] at 443. 
169 McDonald Commission', 2nd Report at 39. 
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This general authority in section 12 of the CSIS Act is expanded in section 19 of the 

Act, which reads as follows: 

Authorized disclosure of information 

19{1) Information obtained in the performance of the duties and functions of the 
Service under this Act shall not be disclosed by the Service except in accordance with 
this section . 

(2) The Service may disclose information referred to in subsection {1) for the purposes 
of the performance of its duties and functions under this A.ct or the administration or 
enforcement of this Act or as required by any other law and may also disclose such 
information, 

(a) where the information may be used in the investigation or prosecution 
of an alleged contravention of any law of Canada or a province, to a peace 
officer having jurisdiction to investigate the alleged contravention and to 
the Attorney Geheral of Canada and the Attorney General of the province in 
which proceedings in respect of the alleged contravention may be taken; 

(b) where the information relates to the conduct of the international affairs 
of Canada, to the Minister of Foreign Affairs or a person designated by the 
Minister of Foreign Affairs for the purpose; 

(c) where the information is relevant to the defence of Canada, to the 
Minister of National Defence or a person designated by the Minister of 
National Defence for the purpose; or 

(d) where, in the opinion of the Minister, disclosure of the information to 
any minister of the Crown or person in the federal public administration is 
essential in the public interest and that interest clearly outweighs any 
invasion of privacy that could result from the disclosure, to that minister or 
person . 

152. The general authority to disclose information "for the purposes of the 

performance of its duties and functions under this Act" relates to CSIS' primary 

collection and reporting duties under section 12 of the Act, as well its security 

assessment and advisory functions in sections 13 and 14. Importantly, other 

disclosures under section 19 of the Act are limited to peace officers or federal 

Ministers or other persons in the federal public adminlstration. 

153. Arguably, the NEB is not captured under paragraph 19(2)(d) of the CSIS Act, as 

it is established as an independent, arms-length administrative tribunal that is 
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separate from the core federal public administration.17° This would mean CS!S is not 

authorized to disclose information to the Board. More clearly, however, the CS/5 Act 

does not contemplate the Service disclosing information to private actors such as 

companies in the petroleum industry. 

B. Collection of Information about Groups or Individuals in Relation to 
Northern Gateway Pipeline Project 

(i) Information was coilected in some manner by CSIS 

154. Documents obtained under A TJA would appear to leave little doubt that CSlS 

collected information, "by information or otherwise", concerning groups and/or 

individuals opposed to the Northern Gateway Pipeline Project. These documents 

emanate from three sources: the National Energy Board, the RCMP and CS!S itself. 

These documents will be addressed briefly in turn. 

155. lnternal NEB emails and memos refer to consultations with CSIS "at national 

and regional levels" regarding potential or perceived threats to the NEB hearings into 

the Northern Gateway Pipeline. The documents indicate that NEB security would 

continue monitoring alt sources of information "together with police and intelligence 

partners." BCCLA submits that the NEB emails demonstrate that CSIS "at national and 

regional levels" was communicating information to the NEB, and vvould continue 

"monitoring" those perceived threats as the Board;s "intelligence partner" .171 

156. A member of the RCM.P's Critical Infrastructure Intelligence Team ("C!IT") 

wrote to NEB staff and at least one CSlS offidal, on April 19, 2013, 

regarding the risk of interference with the Board's hearings by groups opposed to 

oilsands and pipeline development. The RCMP officer further advises that the CilT 

170 National Energy Board Act, RSC 1985, c N-7, section 3. 
171 Email of R. Garber re Prince Rupert security assessment, dated January 31, 2013 [Exhibit C-1, Tab 4 
at 000037-38]. 

56 of 78 AGC0638 



- 54 · 

"will continue to monitor all aspects of the anti-petroleum industry movement", and 

confirms that it wilt share this information with CSIS. 172 BCCLA submits that, even if 

this information is only passively received by CSIS from the RCN1P, it still constitutes 

"collection" for the purposes of section 12 of the CSIS Act. 

157. Finally, two memos by CSlS Assistant Director Tom Venner provide briefing 

information for the CSIS director on "protests", "opposition" and "discontent" 

associated with the Northern Gateway Pipeline, and the pending federal government 

policy decision to approve or reject the project. Clearly, Mr Venner and CSIS collected 

this information from somewhere, and as such the collection activity fell under 

section 12 of the CSJS Act. 173 

158. It is acknowledged that none of the vvitnesses cailed by BCCLA could testify 

that they were aware of any CSlS surveillance or monitoring of their groups' 

activities. This is not unusual, as CS!S investigations are generaily carried cut 

covertly, with the subjects never being aware they were targeted in this way. 

However, all of the groups - Leadnow, Sierra Club BC, ForestEthics, and Dogwood 

lnitative - were mentioned in some of the ATIA documents. Moreover, it is evident 

that CSIS officials were copied, or likely copied, on these documents. 

159. BCCLA submits that there may be some initial onus or burden on a complainant 

under section 41 of the CSIS Act to show that the Service has engaged in the 

impugned conduct. However, this onus must be understood in the unique context of a 

security intelligence agency that necessarily carries out its activities in secret, and a 

statutory complaint process that does not permit discovery and contemplates a 

proceeding that is largely conducted ex parte. Under the circumstances, the BCCLA 

m Email of T. O'Neil to R. Garber and 23 ether recipients re "Security Concerns - National Energy 
Board," dated April 19, 2013 [Exhibit C-1, Tab 4 at 000014-15]. 
173 Memorandum to the Director from Assistant Director Tom Venner re ,Y.eeting of the Deputy 
Ministers' Committee on Resources and Energy, June 9, 2014 [Exhibit C-1, Tab SJ; Memorandum to the 
Director from Assistant Director Torn Venner re Meeting of the Deputy Ministers' Committee on 
Resources and Energy, June 19, 2014 [Exhibit C-1, Tab 5]. 
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submits that it must simply put forward evidence from which it could be inferred that 

there is a reasonable possibility that CSIS has engaged in the impugned conduct. 174 

160. From the summary provided, it is impossible to discern the specific evidence 

heard by SIRC ex parte. !t appears that there was some direct evidence as to whether 

or not any of the groups, or individuals associated with the groups, were ever CSIS 

targets or considered a threat by CSlS. 175 However, the answer to that particular 

question cannot be disclosed to the complainant in this process. The CSIS ex parte 

witnesses do refer to some of the A TIA documents, and apparently some additional 

context was provided to the Committee. 176 There is no suggestion in the ex parte 

summary that CSIS denies the validity of the information in the ATIA documents. 

161. Based on all the foregoing, BCCLA submits that CS!S did not deny the 

authenticity of the ATIA documents that refer to consultations with or briefings by 

CSlS regarding groups opposed to the Northern Gateway project. There is no doubt 

CSIS was in some way gathering information on these groups, although the extent and 

scope of those information gathering activities cannot be known from the publicly 

available evidence. 

(ii) Collection of information was contrary to the CS/5 Act 

162. BCCLA submits that CSIS did not have reasonable grounds to suspect that any of 

the groups constituted a threat to the security of Canada. Witnesses from the groups 

testified about the nature of their expressive and assocjational activities. They have 

not had any problems with police, and it has never been suggested that they have 

been involved in any type of unlawful activity. Moreover, the A TIA documents 

m Hewitt and Harman v United Kingdom, (1992) 14 EHRR 657 (1989) at paras 1, 32. This case involved 
a complaint against the British Secret Service (Ml5) for surveilling members of the National Council of 
Civil Liberties. The European Commission concluded that, uin the area of secret measures", a lowered 
standard of proof was appropriate. 
175 Ex Parte Summary at paras. 7-8, 18, and 34-35. 
176 Ex Parte Summary at paras. 18, 23, 27 and 29-31. 
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indicate that neither the RCMP nor CSIS believed these groups were doing anything 

other than exercising their rights to lawful advocacy, protest and dissent. 177 

163. Four categories are enumerated under the definition of "threats to the security 

of Canada" jn section 2 of the CSJS Act, only one of which is arguably applicable in the 

present case, namely (c) - activities directed toward or in support of threat or use of 

serious violence for the purpose of achieving a political or ideological objective. 

However, there was no suggestion that any of the groups were involved in any sort of 

unlawful activity, not to mention "serious violence". Indeed, the evidence was clear 

that all of these groups eschew acts of civil disobedience, although there is a 

longstanding tradition of civil disobedience as an act of protest. 178 

164. Based on all the foregoing, there is not a shred of evidence that any of the 

groups or individuals engaged in any activity that could be construed as falling within 

the definition of "threats to the security of Canada". CSIS' collection of information 

about these groups, "by investigation or otherwise", is consequently not in 

accordance with section 12 of the CSIS Act. 

(iii) Collection of information was contrary to the Charter 

165. SIRC's statutory mandate is to investigate complaints and review the manner in 

which CSIS performs its functions, so as to ensure that the Service conducts its 

activities in accordance with the law, including both the CSIS Act and the Charter. 

The Federal Court has repeatedly confirmed that in order to fulfil this mandate, SIRC 

must consider and decide questions of law, including Charter issues. 179 

177 Email of R. Garber re Prince Rupert security assessment, da ted January 31, 20'13 [Exhibit C-1, Tab 4 
at 000037-38J . 
178 Paterson Evider1ce at 90-91 ; Trojand Evidence at 18-23; Dance-Bennink Evidence at 61-64; t-1\inutes 
of Civil Disobedience Meeting, dated February 20, 2013 [Exhibit C-2, Tab 24]; Memo re Dogwood 
Initiative Policy on Civil Disobedience, dated July 24, 2015 [Exhibit C·3, Tab 5]; Vernon Evidence at 
159-160; Sierra Club BC Statement on Civil Disobedience [Exhibit C-1, 1ab 4 at 000035]; Biggar 
Evidence at 126, 132; Skuce Evidence at 229-230. 
179 Canada v Te/bani, 2012 FC 474 at paras 90-94, 104-105, 119, 133, 147, 160; Mika!/ v Canada 
(Attorney General), 2012 FC 940 at paras 26-27, 34. 
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166. The Service's fundamental purpose is to help secure Canadian democracy -

essential ingredients of which are the freedom to engage in debate and express 

dissent about public affairs. 180 Significantly, these foundationat rights were 

recognized as fundamental freedoms well before they were formally enshrined in the 

Charter. Indeed, the Supreme Court of Canada held in 1957 that: 

The right of free expression of opinion and of criticism, upon matters of public policy 
and public administration, and the right to discuss end debate such matters, whether 
they be social, economic or political, are essential to the working of a parliamentary 
democracy such as ours.131 

167. In Harper v Canada, the Supreme Court affirmed that political expression lies 

at the core of the Charter's free expression guarantee, and that the right of citizens 

to hold and express views not espoused by political parties or government officials is 

essential to the effective debate upon which our democracy rests. 182 The Supreme 

Court has held that police should not target people as potential suspects solely 

because they hold or express certain political views. 183 

168. The Supreme Court has also cautioned against ignoring or underrating the risk 

of state actions which might impose a "chill" upon the speech of persons who may 

otherwise exercise their freedom of expression. 184 In particular, courts have cautioned 

that the "spectre" of scrutiny by law enforcement or other government action can 

effect a "chill," even unintended, on the freedom cf expression and the right to 

criticize government conduct. 185 

180 McDonald Commission, 2nd Report at 43. 
181 Switzman v Elbling, [1957] 2 SCR 285 at 326, as cited in McDonald Commission, 2nd Report at 46; also 
cited in RWDSU v Dolphin Delivery Ltd, [1986] 2 SCR 573 at para. 584-586. 
182 Harper v Canada (Attorney General), [2004) 1 SCR 827 at paras 1, 21, 41 (Mclachlin CJ and Major J, 
dissenting on other grounds). See also: Edmonton Journal v Alberta (Attorney General), [1989] 2 SCR 
1326 at 1336; UFCW Local 1518 v K-Mart Canada Ltd, [1999] 2 SCR 1083 at paras 21-23; Irwin Toy Ltd v 
Quebec, [1989) 1 SCR 927 at 968-969. 
183 R v Khawaja, [2012] 3 SCR 555 at para. 83. 
184 See, e.g. R v National Post, [2010] 1 SCR 477 at paras 122-123; R v Zundel, [1992] 2 SCR 731 at 777-
778. 
185 See., e.g., O'Neill v Canada (Attorney General) (2006) 82 OR (3d) 241 (ON SC) at paras 158-159; 
Dixon v Powell River (City), 2009 BCSC 406 at paras 46-47. · 
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169. In the security inteliigence context, the McDonald Commission cautioned that: 

The right of democratic dissent requires that the advocacy of unpopular ideas not be 
car.fu sed with attempts to subvert democracy. [ ... ] lf citizens who exercise this 
freedom have their activities noted in secret security dossiers to be used against them 
by the state, the enjoyment of such freedom is imperiled. 

Those who are responsible for carrying out Canada's security measures must 
constantly bear in mind that the right to dissent is a constitutional requirement in 
Canada. 186 

'170. The Commission was very clear that exercising the constitutional right to 

dissent "must not become an invitatfon to be spied upon by state security 

agencies. "187 To this end, the Commission was particularly concerned that subversion 

be very carefully defined, for "if it is used loosely so as to embrace the legitimate 

political dissent which is the lifeblood of a vibrant liberal democracy, the gathering 

and dissemination of security intelligence \Nill impair rather than secure Canadian 

democracy. " 188 According to the McDonald Commission: 

The key element in the subversive activity which is a proper subject of security 
intelligence activity is the attempt to undermine or attach through violence or 
unlawful means, the basic values, processes, and structures of domestic government in 
Canada: Using legal means to advocate radical change in social practices or economic 
relationships, or in the Canadian Constitution, must not be considered a subversive 
activity. Strong dissent from the status quo is not a categorv of activity about which 
security intelligence should be collected. 189 

171. Courts have echoed this concern, noting that CSIS investigators must be aware 

of the difference between subversion and lawful advocacy, dissent, or protest. In 

Shandi (Re), Justice Cullen concluded: 

[S]ubversive acts are not difficult to distinguish from acts of protest that should not be 
subject to investigations. For example, if funds are raised or guns sent to the IRA from 

:86 McDonald Commission, 2nd Report at 46. 
187 Ibid. at 47. 
188 Ibid. at 416. 
189 /bid. at 416-417. 
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Canada, is tha,t not clearly subversion? However, vocal comment or whtten treaties on 
the "Struggle" are dearly protected under the Charter. ' 90 

172. Unfortunately, the Service's history with respect to sociat and political activists 

is one of undue and profoundly damaging suspicion. As explained by Professor 

Whitaker, for most of Canada's history, there was no clear demarcation between 

legitimate and illegitimate targets for investigation of threats to the security of 

Canada. CSIS was created in large part to address the problems of improper targeting 

in security investigations by the RCMP security seriice. 191 

173. SIRC reports from the early years of CSIS confirm Professor Whitaker's evidence 

that the creation of CSIS did not fully resolve these problems. ln a special report by 

SIRC on CS!S' use of its investigative powers with respect to trade unions, the 

Committee observed that it had "no doubt" that information made public about such 

activities "has had a chilling effect on normal relations within the labour movement." 

Commenting on CSIS retention and use of extensive RCMP files on unions, SIRC noted 

that RC.MP and CSIS "have had an interest in left-of-centre activities ... that has had 

more to do with attitudes of mind than provisions of the !aw. " 192 

174. lh its Report on CSIS Activities Regarding the Canadian Peace Movement, SIRC 

similarly found that the Service "has not proven that it can appropriately distinguish 

between legitimate dissent or lawful advocacy and 'activities that may on reasonable 

grounds be suspected of constituting threats to the security of Canada."' 193 The 

Committee also cautioned the Service against discounting peace groups or activists as 

being "second generation front groups," emphasizing that this presumption "short

changed" Canadians by precluding government from "recognizing aims which are 

reasonable to consider in developing Canada's foreign policy initiatives and 

190 Shandi (Re), (1991} FCJ Ne. 1319 (TD) at 9. Also cited in Qu v Canada, [2000] 4 FCR 71 (FC) at para. 
36. 
191 Whitaker Affidavit at paras. 2, 4, 28·31. 
192 Security Intelligence Review Committee, Section 54 Report to the Solicitor General cf Canada on 
CSIS' Use of its investigative Powers with Respect to the Labour Movement (25 March 1988) at 1 and 17 
for quotes. 
193 Security Intelligence Review Committee, Report on CSJS Activities Regarding the Canadian Peace 
Movement ["SIRC Report 89/90·03"] at 223. 
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international stance on peace [ ... ] issues" and preventing the views of those with 

"consistently displayed genuine and honest commitments" from gaining respectability 

as legitimate components of the Canadian political spectrum. 194 

175. This is the legal and historical context in which this complaint must be 

investigated and considered. Reference in the A TIA documents to the need by the 

RCMP and CSIS "to monitor all aspects of the anti-petroleum industry movement" 

certainly implies a negative attitude or bias of certain officials towards 

environmentalists and others who are opposed to the Northern Gateway project. 

There is certainly no suggestion that this monitoring is necessary or helpful to 

promote or facilitate the democratic participation of these groups in the ~lEB process . 

176. The fact that CSIS collects intelligence and participates in briefings with the 

NEB and private sector "stakeholders" in the petroleum industry to discuss 

"challenges to energy projects by environmental groups," namely protests, can lead 

to the inference that CS!S views the goals of Enbridge and other companies as more 

legitimate than environmental and other civil society groups. m This suggests that the 

"anti-left bias" towards those who challenge the economic or political status quo in 

Canada - previously identified by the McDonald Commission, Professor Whitaker, and 

even SIRC - persists among some CSIS officials. 196 

177. Internal CS!S memos indicated that the Service was also helping to brief the 

federal government on how to respond to protests associated with resource and 

energy development. Importantly, these memos expressly refer to the Northern 

Gateway pipeline project as "a touchstone for opposition to oil sands development." 

194 Ibid. at 186-187 and 199 . 
195 Vernon Evidence at 182; Skuce Evidence at 224-226. 
196 Whitaker Affidavit at paras 3-4, 10 and 38 -40; Security Intelligence Review Committee, Section 54 
Report to the Sol icit or General of Canada on CSIS ' Use of i ts Investigative Powers with Respect to the 
Labour Movement (25 March 1988) at 17; SIRC Report 89/90-03" at 228. 
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One of the memos provided detailed (but redacted) assessments on potential 

outcomes for the "Northern Gateway Pipeline Decision". 197 

178. The witnesses called by BCCLA demonstrated that the groups at issue were not 

involved in anything remotely like criminal activity, and some were even circumspect 

about overt protest activity or demonstrations. 198 The A TIA documents confirmed that 

the groups were not suspected of any criminal activity, and were planning only to 

express their opinions to decision-makers and the public at large. 199 in light of this 

evidence, and the historical context of concerns about CSIS and previously the RCMP 
,, 

improperly targeting groups for legitimate protest and dissent, the BCCLA submits 

that SIRC should be deeply concerned about the A TIA documents which disclose 

repeated references to CSlS consulting or briefing on groups opposed to the Northern 

Gateway pipeline. 

179. SlRC's concerns should be heightened given the "open letter" issued by then-

,\\inister of Natural Resources, Joe Oliver, referring to "environmental and other 

radical groups" that threaten to "hijack" the regulatory system to achieve a "radical 

ideological agenda" that will "undermine Canada's national economic interest."200 

CSIS witnesses seemed relatively blase about Minister Oliver's letter, and attempted 

to dissociate the Service from the Minister's comments. 201 BCCLA submits that the 

attitude of CSIS witnesses towards Minister Oliver's letter reflects a surprising lack of 

awareness or sensitivity to legitimate concerns the public may have that there is a 

197 Memorandum to the Director from Assistant Director Tom Venner re Meeting of the Deputy 
Ministers' Committee on Resources and Energy, June 9, 2014 [Exhibit C-1, Tab 5]; and Memorandum to 
the Director from Assistant Director Tom Venner re Meeting of the Deputy hlinisters' Committee on 
Resources and Energy, June 19, 2014 [Exhibit C-1, Tab 5]. · 
198 Paterson Evidence at 90-9i; Trojand Evidence at 18-23; Dance-Bennink Evidence at 61-64; Minutes 
of Civil Disobedience Meeting, dated February 20, 2013 [Exhibit C-2, Tab 24]; lv',erno re Dogwood 
Initiative Policy on Civil Disobedience, dated July 24, 2015 [Exhibit C-3, Tab 5); Vernon Evidence at 
159-160; Sierra Club BC Statement on Civil Disobedience [Exhibit C-1, Tab 4 at 000035]; Biggar 
Evidence at 126, 132; Skuce Evidence at 229-230. 
,,;9 Email of R. Garber re Prince Rupert security assessment, dated January 31, 2013 [Exhibit C-1, Tab 4 
at 000037-38]. 
200 Open Letter from the Hon. Joe Oliver, Minister of Natural Resources, dated January 9, 2012 [Exhibit 
C-3, Tab 7]. 
201 Robert Evidence at 265-268; and Ex Parte Summary at para. 24. 
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connection between comments by a federal Cabinet minister and internal government 

documents that show CS!S is consulting or briefing on groups opposed to the Northern 

Gateway project. 202 As the AkDonald Commission observed, 

The modern history of western democracies has revealed that there is a 
danger of secret intelligence agencies being used by the government of the 
day for narrowly partisan purposes ... 203 

180. Since CSIS carries out its activities in secret, and CSIS has not commented 

publicly about its interest in groups opposed to the pipeline, there is a reasonable 

fear that CSIS's extraordinary powers could be used to target groups or individuals 

that were characterized as having a "radical ideological agenda" by a federal Cabinet 

minister. This has resulted in a very real chilling effect on the groups, making them 

more cautious about their activities and comments and how their staff and members 

communicated with each other. 204 It has even deterred some from becoming involved 

or supporting the groups. 

181. For example, Leadnow's Jamie Biggar testified that, because they did not know 

the scope of the surveillance or intelligence gathering being conducted, Leadnow 

staff lost confidence in their privacy and came to assume their devices could be 

monitored and recorded, and thus should be treated as though they were open to 

government, security agencies, and potentially the oil industry. zos Mr Biggar expressed 

Leadnow's concerns as fo[[ows: 

Within the broader community, it was an important step[ ... ] on the road, starting 
with Joe Oliver's targeting of us, to a deep concern by many members of the 
community{ ... ] which shows up in our inbox, which shows up in Facebook comments, 
whith shows up in conversations with organizers and potential volunteers, a concern 
that if people participate, they wiil end up on some kind of a list, that the 

202 Trojanci Evidence at 56-57; Biggar Evidence at 133-134, 136, 139·140; Skuce Evidence at 213-216, 
222-224; Vernon Evidence at 171. 
203 McDonald Commission, 2nd Report at 84i. 
204 Trojand Evidence at 45-47; Biggar Evidence at 136; Skuce Evidence at 216-219, 226; Vernon 
Evidence at 164-171 
205 Biggar Evidence at 136. 
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government is hostile to them and to their attempts to express themselves, and oil of 
that has had a "chi/{" effect on their participation. 

[. .. j 

[!Jt has removed a sense of privacy from the organization itself and pushed us into a 
position where we simply assume that we are being surveilled at all times [ ... ] and it 
has, frankly, scared a lot of our membership and made them concerned that if they 
participate in normal peaceful democratic channels, particularly through us, they 
may end up on a ifst and that their information may be used improperly or in some 
way used against them. 206 

182. Other witnesses testified similarly to the chill placed on their groups by 

Minister Oliver's comments and the revelations about CSlS' interest in groups 

following the NEB hearings. Ms Trojand from Dogwood testified about the number of 

calls from staff and supporters expressing concern, and problems with individuals 

refusing to sign up as they were worried they would be placed "on a government list". 

Dogwood's staff and volunteers became concerned that their communications were 

being monitored and perhaps there were informants in their midst. 2°7 One 

experienced volunteer testified to feeling "paranoid" and intimidated when she 

noticed a man photographing her and other canvassers at a festival. There was no 

evidence that this photographer worked for CSIS or another agency, but it 

demonstrates the chilling effect at work. 208 

183. Ms Skuce from ForestEthics acknowledged that media reports about CS!S 

monitoring groups opposing the Northern Gateway project caused a chill in the 

organization, prompting second-guessing with questions like: 

Are we allowed to do that? is this okay? Can we still have a rally? Can we say this? Is 
that crossing the line? Could our words be taken out of context? And who knows, now 
that we are labelled, that we are being spied on ... 209 

184. From a personal perspective, Ms Skuce testified that as someone whose partner 

is from Argentina and whose family were lucky to escape persecution for having 

206 Biggar Evidence at B?-138. 
207 Trojand Evidence at 45-47; Dance-Bennink Evidence at 77-83 
208 Dance-Bennink Evidence at 79-81 
209 Skuce Evidence a~ 216-2.18. 
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different political beliefs, labelling people as "enemies" or "radicals" and monitoring 

those who express dissent caused a great deal of discomfort, stress, and sleepless 

nights. 210 

185. BCCLI\ submits that the above evidence clearly establishes that there was in 

fact a chilling effect on groups and individuals that were engaged in lawful advocacy 

and protest activities, and who dissented from the preferred policies of the 

government of the day. This chilling effect was caused by the media reports about 

CSIS consultations and briefings on groups opposed to the Northern Gateway project, 

in combination with then-Minister Oliver's ill-considered rhetorical attacks on groups 

opposed to government policy. 

186. These lawful advocacy and protest activities engage the right to freedom of 

expression, among the most fundamental of rights possessed by Canadians. The 

Canadian Charter of Rights and Freedoms guarantees protection for freedom of 

expression under section 2 of the Charter along with historically powerful modes of 

collective expression, namely peaceful assembly and association. 

187. Protecting democratic discourse and participation in decision-making is a core 

rationale for these freedoms. The Supreme Court of Canada has repeatedly 

emphasized the paramount importance of free expression to Canadian society. As 

Chief Justice Mclachlin stated in Grant v Torstar Corp, "free expression is essential to 

the proper functioning of democratic governance." For this reason, "freewheeling 

debate on matters of public interest is to be encouraged" because·the truth-seeking 

function of public debate is dependent on the free flow of information and expression 

of diverse opinions. 211 

210 Skuce Evidence at 216-217. 
211 Grant v Torstar Corp, 2009 sec 61 at paras 48 and 52. 
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188. Any state action that discourages or deters individuals from engaging in free 

expression infringes subsection 2.(b) of the Charter. Such infringements are 

particularly egregious where they restrict expression concerning public affairs. 

189. BCCLA maintains that monitoring, surveillance, and information sharing with 

other government agencies and private sector interests creates a chilling effect for 

groups and individuals who may w.ish to engage in public discourse or participate in 

proceedings before the Board. The evidence in this complaint established that CSIS 

"monitoring" of groups opposed to the Northern Gateway pipeline project resulted in 

a chilling effect to expression, association and assembly, arid thus violated sections 

2(b), 2(c) and (d) of the Charter. 212 

190. BCCLA also notes that individuals and groups have a reasonable expectation of 

privacy in meeting to discuss matters of public interest or planning ways of lawf ulty 

exercising their Charter-protected assembly and expression rights. If CSIS is involved 

in infiltrating these groups or is otherwise relying on confidential informants or covert 

intelligence gathering, then an inquiry must also be conducted into whether such 

activities amount to an unreasonable search in violation of section 8 of the Charter. 213 

C. information Sharing with NEB and Private Sector Actors 

191. BCCLA maintains that the Service's practice of sharing information with the 

NEB and private sector actors is beyond its mandate under the CSJS Act. The facts in 

the present complaint clearly demonstrate that the Service's actions in relation to 

citizens and groups engaging in peaceful and tawful expressive activities have gone 

beyond merely collecting intelligence information under section 12 of the Act, and 

212 R v Khawaja, [2012) 3 SCR 555 . 
213 See, e.g., National Energy Board, "Appendix 11: Enbridge Northern Gateway Project Integrated 
Security, Logistics and Communications Plan: Prince Rupert," dated January 23, 2013, [Exhibit C-1, Tab 
4 at 000080-81, 000084], which contains information about events around the Kelowna hearings, 
including the January 27, 2013 workshop presented by Leadf)ow and Dogwood. Also see: Emails dated 
January 18-21, 2013 (Exhibit C-1, Tab 4 at 000087-93]; Emails dated December 20, 2012 [Exhibit C-i, 
Tab 4 at 000120]. 
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instead include sharing this information with the NEB and private companies regarded 

as "stakeholders" in the energy sector. 

192. The A TIA documents giving rise to the complaint strongly imply that the 

biannual "NRCan Classified Briefings" convened by Natural Resources Canada involved 

CSIS and the RCMP sharing intelligence information, including information about 

"challenges to energy projects by environmental groups" with the NEB and private 

sector representatives of the energy industry. 214 

193. BCCLA's concerns in this regard were confirmed by the evidence of the 

Service's witnesses. Robert testified that the NRCan Classified Briefings are held "to 

discuss threat-related activities of mutual interest, "215 and acknowledged that the 

Service shares information with private sector corporations at these meetings, in his 

view under the authority of sections 12 and/or 19(2) of the Act and for purposes of 

protecting critical infrastructure.216 

194. The Service's evidence from the Ex Porte Summary confirms that the NRCan 

Classified Briefings are used by the service "to share classified information with 

ene.rgy sector stakeholders" including the NEB and private sector representatives. 217 

195. Despite Robert's suggestion that the "give-to-get" principle justifies sharing 

intelligence information as part of the Service's mandate to collect information under 

section 12 of the Act, 218 there is simply no legal basis for this assertion. Although 

Robert testified that SIRC has previously reviewed and, in a classified report, 

expressed support for the Service's information sharing practices with the private 

214 Matthew Millar, "Harper ·government's extensive spying on antj-oiisands groups revealed in FO!s," 
The Vancouver Observer, November ~9, 2013 [Exhibit C-1, Tab 9]; Matthew Millar, "Ha;per government 
officials, spies meet with energy industry in Ottawa," The Vancouver Observer, November 22, 2013 
[Exhibit C-1, Tab 12j. 
215 Robert Evidence at 254. 
216 Robert Evjdence at 319-321. 
217 Ex Parte Summary at paras 16-17, 19. 
218 Robert Evidence at 250-254, 319-322. 
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sector,219 the Committee's public reports express serious concerns with such 

practices. As the Committee wrote in its 2010-2011 Annual Report: 

.Although SIRC regularly examines CSIS's relationships with domestic and foreign 
counterparts and other public sector partners, we chose for the first time to take an 
in-depth look at CSIS's cooperation with the private sector. The review concluded 
that, despite the impetus towards greater cooperation with the private sector, 
especially with the owners and operators of some of the nation's critical 
infrastructure, there are significant legal and practical limitations on the Service's 
ability to work closely with the private sector. 220 

[T] here are limitations on CSlS working more closely with the private sector because 
of the strict laws that govern official information-sharing. The CS/S Act does not 
authori:ze disclosure of information collected by the Service to non-traditional or non
governmental partners, such as private sector organizations . Section 12 of the CS/S Act 
limits CSIS's responsibility to report to and advise the Government of Canada on 
national security threats. Although operational policies have been developed to govern 
information-sharing with the private sector, the policies are appropriately restrictive 
and provide strict parameters for what information can be shared. 221 

196. As the Review Committee rightly observed~ the CSIS Act prohibits disclosure of 

information collected by the Service; except where permitted under section 19 of the 

Act. However, section 19 expressly limits any such disclosures to law enforcement 

agencies or other government ministers or persons in the federal public 

administration, as authorized by the Minister of Public Safety. l3CCLA submits none of 

these provisions permit sharing of information with private sector parties in the . 

eriergy industry, as the Service acknowledges doing through the NRCan Classified 

Briefings and other "outreach" events with "energy stakeholders. "222 

197. As a statutory tribunal established to be independent and at arms-length from 

government, the CS!S Act similarly prohibits disclosure of information obtained by the 

Service to the National Energy Board. l'!everthele$s, the evidence was clear and 

uncontested that the Service had indeed shared intelligence information with the 

NEB, both through participation in the NRCan Classified Briefings and by providing 

119 Robert Evidence at 253-254. 
220 Security Intelligence Review Committee, Annual Report 2010·2011: Checks and Balances (2011) at 7. 
221 Ibid. at 15. 
m Ex Parte Summary at para 19. 
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specific intelligence assessments to the Board, including not only operational and 

security staff, but also the tribunal members who were considering the Northern 

Gateway proposal. 223 BCCLA maintains that such intelligence and information sharing 

with an independent, arms-length tribunal is not perrnftted under the CS/S Act. 

D. Direction Respecting Section 48 of the CSIS Act 

198. fn addition to the foregoing, BCCLA wishes to raise with the Chair an issue that 

arose during the Committee's in camera hearing in this matter. Specifically, BCCLA 

makes the following submissions, and seeks a formal ruling from the Committee 

regarding the interpretation and application of section 48 of the CS/S Act in respect of 

the evidence of witnesses called on behalf of BCCLA during the in camera portion of 

the hearing, as well as the BCCLA's final submissions on the complaint. 

199. At the outset of the hearing, counsel for the Service expressed concern that 

providing recaps or summaries of the Committee's proceedings would contravene 

section 48 of the CSIS Act, which provides: 

( 1) Every investigation of a complaint under this Part by the Review Committee shall be 
conducted in private. 

{2) ln the course of an investigation of a complaint under this Part by the Review 
Committee, the complainant, deputy head concerned and the Director shall be given 
an opportunity to make representations to the Review Committee, to present 
evidence and to be heard personally or by counsel, but no one is entitled as of right to 
be present during. to have access to or to comment on representations made to the 
Review Committee by any other person. 

200. Following a preliminary discussion, the presiding member advised that he 

"would not be comfortable, to say the least, if there were a summary of the evidence 

123 Ex Porte Summary at pa:a. 18; Email of R. Garber re Prince Rupert security assessment, dated 
January 31, 2013 [Exhibit C-1, Tab 4 at 000037-38]; National Energy Board, "Appendix 9: Enbridge 
Northern Gateway Project Integrated Security, Logistics and Communications Plan: Kelowna," dated 
January 24, 2013, 12 -Threat Assessment [Exhibit C-1, Tab 4 at 00006i]; National Energy Board, 
"Appendix 11: Enbridge Northern Gateway Project Security Plan: Prince Rupert , " dated January 23, 
2013, 10 - Threat Assessment [Exhibit C-1, Tab 4 at 000077]. 
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of the witnesses that are heard over the course of the next three days put out at

large to the media. "224 Mr Fortier subsequently clarified that his order applies to the 

actual evidence and testimony provided by individual witnesses, and confirmed that 

his order includes a restriction on witnesses speaking about their own evidence after 

they have testified. 225 

201. During the hearing, much of the discussion of this issue focussed on the 

"private" nature of the Review Committee's proceedings, as specified under 

subsection 48(1) of the CSIS Act. In our submission, statutor; provisions requiring that 

hearings be conducted "in private" should not be interpreted as imposing a restriction 

on witnesses speaking publicly about their own evidence after they have testified. 

202. In Canada (Attorney General) v Canada (Information Commissioner), the 

Federal Court considered whether provisions of the Access to information Act which 

required that investigations conducted by the Commissioner "shall be conducted in 

private" (in French, "sont secretes") should be interpreted as to require witnesses 

and their counsel to maintain the confidentiality of the proceedings. 226 Recognizing 

Supreme Court of Canada's jurisprudence holding that statutory requirements to 

proceed "in private" do not necessarily prevent witnesses from consenting to 

disclosure of their statements, the Court held that: 

[A]ny blanket regime which precludes a person from communicating for all time any 
information touching upon their testimony and appearance [ ... ] would infringe that 
person's right to free expression guaranteed by paragraph 2(b) of the Charter in a 
fashion that could not be justified under section 1 . 227 

203. In Toronto Star Newspapers Ltd v Canada, the Federal Court considered the 

nature of hearings which "shall be heard in private" under subsection 38.11 (1) of the 

Canada Evidence Act. In that case, Chief Justice Lutfy concluded that closed hearings 

114 Transcript of S!RC proceedings, August 12, 2015 at 11 _ 
215 Transcript of S!RC proceedings, August 12, 2015 at 15. 
226 Canada (Attorney General) v Canada (Information Commissioner), 2004 FC 431 at para. 143. 
227 Ibid. at para. 152 (citing Lavigne v Canada (Commissioner of Official Languages), [2002] 2 SCR 773), 
para. 154 for quote. 
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unjustifiably infringe on the open court principle, and directed that the statutory 

provisions be read down to apply only to court sessions and court records when secret 

information is in play, such as during the ex parte portion of a hearing. In so finding, 

Justice Lutfy followed the Supreme Court of Canada's ruling in Ruby v Canada that a 

statutory provision that closes the court to the public even where no concern exists to 

justify such a departure from the general principle of open courts is overbroad and 

must be read down such that it applies only to the ex parte portion of a hearing. 228 

204. BCCLA submits the jurisprudence makes clear that section 48 of the CSiS Act 

must not be interpreted or applied to preclude either the complainant or individual 

witnesses from publicly disclosing or commenting on the evidence or testimony given 

before the Committee. To the extent that section 48's requirement that hearings be 

conducted "in private" imposes any obligations of confidentiality, these limitations 

must be interpreted narrowly so as to apply only to ensure that sensitive Service 

information does not become public. B_CCLA submits that the private nature of the 

hearing ensures that the Committee can make a binding order to protect any 

particularly sensitive information that is inadvertently disclosed during the hearing. 

205. BCCLA notes the precise language of subsection 48(2), which provides that "no 

one is entitled as of right to ... comment on representations made to the Review 

Committee by any other person." In our view, the language of subsection 48(2} 

affirms that any restriction imposed by that section pertains to representations made 

by any other party or person. It should not preclude BCCLA as a complainant from 

·disclosing its own representations, its evidence, and its final submissions. 

206. BCCLA submits that this interpretation comports with jurisprudence holding 

that any blanket regime which precludes a person from communicating for all time 

any information touching upon their testimony would infringe that person's right to 

228 Toronto Star Newspapers Ltd v Canada, 2007 FC 128 at paras 68-72, 77 and 82-84, citing Ruby v 
Canada, [2002] 4 SCR.3 at para. 59. 
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free expression guaranteed by paragraph 2(b) of the Charter in a fashion that could 

not be justified under section 1 .229 

207. Given all the foregoing, BCCLA reqye~ts the Committee to review and clarify its 

order regarding the scope and application of section 48 of the CS/5 Act as it relates to 

the evidence of witnesses called on behalf of the BCCLA during the in camera portion 

of the hearing into this complaint. In particular, BCCLA asks the Committee to 

confirm that, consistent with their Charter rights, witnesses who· appeared before it 

on August 12-13, 2015 are free to speak publicly about the evidence and testimony 

they provided during the in camera portion of the hearing, and BCCLA may, if it 

wishes, publidy disclose its submissions. 

229 Canada (Attorney General) v Canada (Information Commissioner), 2004 FC 431 at para. 154. 
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V - CONCLUSION I RECOMMENDATIONS REQUESTED 

208. At all relevant times, the Northern Gateway ~ipeline was a policy proposal 

being debated vigorously by Canadians, partly in the context of proceedings before 

the National Energy Board. In the present case, the Committee heard evidence of 

robust advocacy by Canadian civil society groups expressing their opinions on the 

proposed pipeline project, and marshalling support for their views. 

209. BCCLA submits that the evidence demonstrated that CSJS was cotlecting 

information about these groups, at least passively and perhaps actively. In the 

absence of evidence that these groups constituted a threat to the security of Canada, 

this collection was not authorized by section 12 of the CS/5 Act. Worse, CSIS' 

collection activities, combined with intemperate language by a federal Cabinet 

minister criticizing environmental groups opposed to the pipeline policy as pushing a 

"radical ideological agenda", created a real chilling effect for groups and individuals 

that wished to organize and collectively express their opinions on the proposed 

pipeline. The sharing of this information in confidentiai briefings with private sector 

actors in the petroleum industry served to heighten the perception that CSIS was 

exercising its powers in support of the politieal or economic status quo. 

210. The right to freely express one's Views on social and political issues resides at 

the very heart of a democracy. Evidence· that CSIS activities inhibited the expressive 

or associational activities of groups engaged in public debate on matters of legitimate 

publk concern should be cause for concern by the Committee. BCCLA submits this 

complaint should be allowed, with appropriate recommendations to the Minister of 

Public Safety to develop policies and directives around ,CSIS monitoring of 

environmental groups and dearly prohibiting information sharing with private sector 

actors. 

,r 

ALL OF WHICH IS RESPECTFULLY SUBNdTTED. 

75 of 78 AGC0638 



- 73 -

Dated at Ottawa, this 19th day oJ September1 201-6. 
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