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24. The SCC granted leave to appeal. It also granted AGC's motion to enter new evidence, and 
AGC filed an affidavit purporting to update the record about assisted dying cases in 
Belgium since the trial. The Carter Plaintiffs filed a response affidavit. 

25. The SCC unanimously upheld the trial judge's finding that the Carter Laws constituted an 
unjustified breach of s. 7 of the Charter to the extent they prohibited assistance for persons 
meeting the Carter Criteria. The Court found it unnecessary to address s. 15. The declaration of 
invalidity was suspended for 12 months: Carter #I , mf127-8. 

26. The SCC rejected AGC's position that the Carter Laws were justified because there were 
persons for whom the risk ofbeing allowed to decide for themselves involved too many possible 
sources of error. The SCC agreed with the trial judge that individual assessments for decisional 
capability in life and death contexts were not only feasible, they were already being carried out 
in respect of other end-of-life decisions: Carter# I , 

27. The SCC noted the trial judge' s factual findings at length, and dismissed all of AGC's 
challenges to those findings, including of social and legislative fact: Carter #I, mf1 04-9. 

28. The SCC rejected AGC's claim that its new evidence was significant to the issues of 
compliance or expansion in permitting regimes, stating that none of the new evidence 
undermined the trial judge's findings of fact. It further noted that the new evidence offered little 
insight into how a Canadian regime would operate: Carter #I, 0-3. 

Carter #2 Litigation 

29. AGC applied to the SCC for an extension of the suspension of the declaration of invalidity 
made in Carter #I. On January 15, 2016, the majority granted a four month extension period. 
The majority exempted Quebec from the extension and granted an exemption to those who 
wished to exercise their rights by application to the superior court of their jurisdiction for relief 
in accordance with the Carter Criteria during the extension period: Carter v. Canada (Attorney 
General), 2016 SCC 4 (Carter #2), 

30. The fact that the Carter #I was not limited to persons suffering from terminal medical 
conditions was expressly admitted by AGC in Carter #2: Badea #1, Ex A. 

Carter #2 Exemption Applications 

31. During the four month extension period, individuals sought and obtained exemptions on the 
basis ofthe Carter Criteria: e.g. A.A. (Re), 2016 BCSC 570. 

32. In one such application, AGC argued that the scope the Carter #I relief extended only to 
persons whose circumstances narrowly paralleled those of Gloria Taylor. The Alberta motions 
judge disagreed. So did a unanimous division of the ABCA. Leave to appeal to the SCC was not 
sought: Canada (Attorney General) v. E.F. , 2016 ABCA 155 ("E.F."). 

33. Nor did AGC appeal a subsequent Ontario Superior Court decision that also concluded that 
nothing in Carter #I required the medical condition in question to be terminal or life-threatening: 
l.J. v Canada (Attorney General), 2016 ONSC 3380 ("LJ."). 
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Part 3: LEGAL BASIS 

1. The Plaintiffs rely on: Rule 9-5(1)(b) and (d) of the Rules of Court, the Court's inherent 
jurisdiction of and the law of issue estoppel, abuse of process, and co11ateral attack. 

2. A pleading is frivolous if it is unsustainable by virtue of the doctrine of estoppel or is 
otherwise an abuse of process: Moulton Contracting Ltd. v. Her Majesty the Queen in Right of 
the Province of British Columbia, 2010 BCSC 506, ~41. 

Issue Estoppel 

3. In Danyluk v. Ainsworth Technologies Inc. , 2001 SCC 44 ("Danyluk"), the Court reviewed 
the law of issue estoppel. Issue estoppel requires an applicant to strike to establish the fo11owing 
(~25): (a) the same issues have been decided in the first action; (b) the parties to that action (or 
their privies) are the same persons as the parties to the second action (or their privies); and (c) the 
judicial determination was final. 

4. The findings cited in m!49-64 of the Lamb Notice of Civil Claim were fundamental to the 
Carter decision. The factual disputes were squarely before the court and made the subject of 
evidence and argument. Although AGC cha11enged findings on appeal and was even permitted to 
enter additional evidence before the sec, none of the facts found at trial- adjudicative, social or 
legislative - were overturned on appeal. 

5. AGC and the BCCLA were both parties to the Carter Proceedings. Further, the BCCLA 
was granted public interest standing to represent people meeting and potentially meeting the 
claimant group criteria (i.e., the Carter Criteria). Julia Lamb was one such person and should 
properly be regarded as a privy to the Carter Plaintiffs. 

Abuse of Process 

6. Courts have inherent jurisdiction and residual discretion to prevent misuse of the court's 
procedure in a way that would be manifestly unfair to a party or bring the administration of 
justice into disrepute: Behn V. Moulton Contracting Ltd., 2013 sec 26 ("Behn"), ~39; Toronto 
(City) V. c. U.P.E., Local79, 2003 sec 63 ("Toronto"), ~35 . 

7. The concerns of abuse of process are "the integrity and the coherence of the administration 
of justice" and "of judicial decision making" (Toronto, ~~29, 43). 

8. Abuse of process is flexible. It precludes re-litigation where the requirements of issue 
estoppel (typically, privity) are not met, but allowing the litigation would violate such principles 
as judicial economy, consistency, finality and the integrity of the administration of justice: Henry 
v. H.M.TQ., 2015 BCSC 1798, ~18; Toronto, mJ39-42. 

9. It applies not only where a party has litigated an issue, but also where a party "should have 
raised an issue at the appropriate time" in earlier proceedings: Behn, mJ37, 43; 
Aba-Alkhail v. University of Ottawa, 2013 ONCA 633, ~12 (leave to appeal dismissed: 2014 
CanLII 11029 (SCC)). 

10. No exceptional circumstances exist here. There is no suggestion that the Carter Proceedings 
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were tainted by fraud or dishonesty, nor can it be said that the stakes in the original proceeding 
were too minor to generate a full and robust response. 

I 1. Canada has not identified any significant new evidence it will have on any issues before 
this Court that will differ from the record considered in the Carter Proceedings, let alone any 
evidence that has "fundamentally shift[ed] the parameters of the debate": Canada (Attorney 
General) V. Bedford, 2013 sec 72 ("Bedford''), mJ42-4. This case comes immediately on the 
heels of the Carter Proceedings and AGC entered such new evidence as it thought significant at 
the SCC level in Carter# 1. Further, the SCC in Carter# 1 made a clear finding that additional 
evidence about foreign jurisdictions would not be of sufficient weight or import to undermine the 
trial judge's findings of facts. 

12. The issue of fairness requires special attention where the issue is not only fairness as 
between the parties but to the public as well in light of the chronic issue of access to justice that 
plagues the justice system and the nature of public interest litigation. 

Replacement Legislation 

13. The fact that the Lamb Proceedings involve replacement legislation is of no consequence to 
this application. This is not a challenge to a "new regime". The instant proceedings are limited to 
challenging the 2016 Laws on the basis that they do not comply with the constitutional 
minimums articulated in Carter # 1 and are, in fact, limited to challenging the narrower absolute 
prohibition in the 2016 Laws that continues, vis-a-vis the Excluded Persons, the prohibition 
formerly imposed by the Carter Laws. 

14. The enactment of replacement legislation does not "reinvent the wheel" of litigation: J Tl. 
Macdonald Corp. v. Canada (Attorney General), 102 CRR (2d) 189, ~83 and 102-007; British 
Columbia Teachers ' Federation v. British Columbia, 2014 BCSC 121, ~111. Bedford has made 
it clear that social and legislative findings are no more open to question than any other findings 
of fact: ~53. Notably, the SCC has already expressly held, in response to that new evidence in 
Carter # 1, that adding more foreign evidence will not be sufficient to undermine the Carter 
findings of fact. 

Collateral Attack 

15. A collateral attack may be described as an attack made in proceedings other than those 
whose specific object is the reversal , variation, or nullification of the order or judgment: 
Wilson v. The Queen, [1983] 2 S.C.R. 594 at p. 599 (per Mcintyre J.) ["Wilson"]. 

16. AGC did not appeal the decisions in E.F. or I.J. AGC has run the same argument about 
implicit limitations on Carter #1 in two different fora already. It is a collateral attack on the 
judgments of those Courts, and an abuse of process, to do so a third time here: Wilson; Danyluk 
at ~48-50. 

Part 4: MATERIAL TO BE RELIED ON 

1. Affidavit# 1 ofNicoleta Badea, made 05 Apr 2017; 
2. Affidavit #1 of Jessi Halliday, made 19 May 201 7; and 
3. Affidavit #2 of Jessi Halliday, made 23 May 2017. 
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The applicants estimate that the application will take 2 days. 

This matter is not within the jurisdiction of a master. 

TO THE PERSONS RECEIVING THIS NOTICE OF APPLICATION: If you wish to respond 
to this notice of application, you must, within 5 business days after service of this notice of 
application or, if this application is brought under Rule 9-7, within 8 business days after service 
of this notice of application, 

(a) file an application response in Form 33, 
(b) file the original of every affidavit, and of every other document, that 

(i) you intend to refer to at the hearing of this application, and 
(ii) has not already been filed in the proceeding, and 

(c) serve on the applicant 2 copies of the following, and on every other party of record 
one copy of the following: 
(i) a copy of the filed application response; 
(ii) a copy of each of the filed affidavits and other documents that you intend to refer 

to at the hearing of this application and that has not already been served on that 
person; 

(iii) if this application is brought under Rule 9-7, any notice that you are required to 
give under Rule 9-7 (9). 

Dated: 23 May 2017 

To be completed by the court only: 
Order made 

Signature of law er r the applicants 
Jos h J. Arvay, Q.C. 

D in the terms requested in paragraphs of Part 1 of this notice of application 
D with the following variations and additional terms: 

Date: --------------------------
Signature of D Jud e D Master 

APPENDIX 

THIS APPLICATION INVOLVES THE FOLLOWING: 
D discovery: comply with demand for documents D summary trial 
D discovery: production of additional documents D service 
D other matters concerning document discovery D mediation 
D extend oral discovery D adjournments 
D other matter concerning oral discovery D proceedings at trial 
D amend pleadings D case plan orders: amend 
D add/change parties D case plan orders: other 
D summary judgment D experts 


