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PART 1: STATEMENT OF FACTS
1.

The llritish Columbia Civil Liberties Association (the "BCCLA") accepts the facts as set

out in the parties' facta. The BCCLA takes no position on disputed facts.

PART II: THE BCCLA'S POSITION ON THE QUESTION IN ISSUE
2.

The BCCLA respectfully proposes that this Honourable Court rev1se the existing

analytical framework for determining whether a sentence is grossly disproportionate under s. 12
of the Charter 1 by adopting a proportionality test modeled on the Oakes test?
3.

In R. v. Smith, 3 this Court developed a framework for evaluating the constitutionality of

mandatory minimum sentences under s. 12 of the Charter. 4 The organizing principles of this
framework are the related concepts of "proportionality" and "gross disproportionality". The
lower courts, however, have had difficulty translating these principles into a workable test. Part
of the difficulty is that although proportionality is the fw1damental principle of sentencing under
s. 718.1 of the Criminal Code, 5 the Code also requires sentencing courts to take into account
other objectives, purposes and secondary principles. This Court has not yet addressed how these
disparate sentencing objectives, purposes and principles fit with the proportionality principle.
4.

Under this Court's existing framework for determining whether a mandatory minimum

sentence is grossly disproportionate under s. 12 of the Charter, the sentencing court must first
determine what would have been the proportionate sentence for the offender absent the
mandatory minimum.

Under the BCCLA's proposed framework, the Court would detcnnine

the proportionate sentence by asking:

1

(a)

what sentence is rationally connected to the applicable objectives of sentencing;

(b)

what sentence is no more severe than necessary to accomplish these objectives; and

Canadian Charter uf Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada
Act /982 (UK), 1982, c. I I, ss. 7, 12 [the "Charter''].
2
See R. v. Oakes, [J 986] 1 S.C.R. I03 at 136-40. .
3
SeeR. v. Smith, [IYK7] I S.C.R. 1045.
4
Charter, supra, s. 12.
5
Criminal Code, R.S.C., 1985, c. C-46, s. 718.1.

2
(c)

what sentence will achieve the proper balance between the deleterious effects on
the individual and society's interesr in punishing the offender?

This framework, if adopted, would help ensure greater analytical clarity in lhc decisions
of sentencing courts and foster more meaningful appellate review of those decisions.
PART III: STATEMENT OF ARGUMENT

I.
6.

THE CURRENT FRAMEWORK FOR DETERMINING ''GROSS DISPROPORTIONALITY"

The current framework for assessing whether a sentence is grossly disproportionate

involves a two-part test that is further subdivided into two stages. Under the first part of the test,
the Court must determine whether the impugned mandatory minimum sentence is grossly
disproportionate for the particular offender challenging the sentence (the "particularized
inquiry").6

Within that inquiry, the court must first identify what would have been a

proportionate sentence for that pruiicular offender without regard to the mandatory minimum
sentence.

Second, the court must compare that proportionate sentence to the mandatory

mnumum sentence to determine whether the mandatory minimum sentence is grossly
disproportionate.
7.

If the sentence passes constitutional muster under the particularized inquiry, the Court

must then go on to consider whether the mandatory minimum sentence would be grossly
disproportionate for a "reasonable hypothetical" offender. 7

This involves determining the

proportionate sentence for the reasonable hypothetical offender, and then comparing that
proportionate sentence to the mandatory minimum sentence to determine whether the mandatory
minimum is grossly disproportionate.
8.

Under this framework, the linchpin of the analysis -

and reasonable hypothetical offender analysis -

at both the particularized inquiry

lies in applying the proportionality principle

and identifying the proportionate sentence without regard to the mandatory minimum sentence.

6
1

SeeR. v. Nur, [2013) O.J. No. 5120 at para. 104 (C.A.).
I hid. at paras. 164-169.
·

3

Il.
9.

THE DIFFICULTY IN APl'LY ING THF. PROPORTIONAUTY PRINCIPLE

The concept of propor1ionality is The fundamental principle of sentencing.x It requires

that a sentence must be proportional<:! to the gravity of the offence and the degree of
responsibility (moral blameworthiness) of the offendcr. 9 The proportionality principle "serves a
limiting or restraining function" and ensures that the offender's sentence is "equivalent to his or
her moral culpability, and not greater than it." 10 It is a simple yet compelling premise- derived
from the "just deserts" principle- that the punishment should fit the crime.
10.

The Supreme Court of Canada has repeatedly confirmed that the proportionality principle

is the dominant principle driving the determination of the sentence. 11 "Whatever weight a judge
may wish to accord to the various objectives and other principles listed in the Code," this Court
recently

wrote,

"the resulting sentence must

respect

the fundamental principle of

proportionality." 12 Propot1ionality "is the sine qua non of a just sanction." 13
11.

Despite this Court's guidance on the proportionality principle, it has not yet adopted a

test for assessing proportionality in sentcncing.

14

The absence of a test has made it difficult for

lower courts to apply the proportionality principle in the real-world sentencing context.
12.

The sentencing case law for the offence at issue in these appeals -

Criminal Code -

s. 95(1 ) of the

undersc<)res the disparity in approaches to proportionality. In R. v. Smickle,

Molloy J. considered the range of sentence in comparable cases involving first-time offenders of
low moral blameworthiness.

15

Because those offenders rec~ived sentences of 18 months and

Smickle's conduct was less blameworthy than theirs, it followed that he should be given a lower
sentence.

16

Thus, she held that one year, served C<)nditionally, would have been the

~Criminal Code , supra, s. 718.1.
9

Ibid.
R. v. Nasogaluak, [201 011 S.C.R. 206 at para. 42.
11
R. v. Proulx, (2000] 1 S.C.R. 61 at para. 82; R. v. Malmo-Levine, [20031 3 S.C.R. 571 at para. 163 ; R. v.
Nasogaluak., supra at paras. 40-42 (S.C.C.); R. v. lpeelee, [2012) 1 S.C.R. 433 at para. 37; R. v. Pham, [2013] 1
S.C.R. 739 at para. 7.
12
R. v. lpee!ee, supra at parn. 37 (S.C. C.).
13
Ibid. at pr~ ra. 37; R. v. f>lwm, supra at para. 7 (S .C.C.).
14
R. v. Nur, supra at para. 79 (Ont. C.A.) (noting that "ft]here is no form ula to be applied in weighing and assessing
the various factors in any gjven case.").
15
See, e.g., R. v. Grant (2006), 209 C.C.C. (3d) 250 at paras. 81-82 (Ont. C.A.), varied (2009) 2 S.C.R. 353 ; R. v.
Los, [2008] O.J. No. 3248 (S.C.J.); R. v. Canepa, [2011) O .J. No. 924 (S.C.J.).
16
R. v. Smickle, [2012] O.J. No. 612 at paras. 65-68 (S.C.J.).
10

4
proportionate sentence for Smickle (absent a mandatory minimum). In Nur, Code J. considered
an analogous set of facts involving an offence under s. 95( l) at the low end of the spectrum of
moral blameworthiness (i.e., Nur did not have any criminal antecedents; possession of the
firearm did not appear to be tied to any other criminal activity; and a sentence of two years or
more would make him deportable under the Immigration and Refugee Protection Act. 17 ). Code J.
also considered the range of sentence reflected in the case law but stressed the need for
denunciation and deterrence, which are the primary g~als of Parliament's gun control scheme! 8
He held that 2.5 years was the proportionate sentence absent a mandatory minimum despite the
significant mitigating factors. 19 Meanwhile in R. v. Sno.belen, Brown J. focused on the absence
of a need for specific deterrence in that case, and held that general deterrence could be
adequately served by a financial penalty rather than a conviction and jail; thus, he granted an
absolute discharge. 20 Other sentencing decisions involving offences under s. 95(1) reinforce the
diversity of approaches to the proportionality principle and sentencing outcomes? 1
13.

Part of sentencing

court~'

difficulty in applying the proportionality principle arises from

the fact that although the proportionality pri~ciple is the fundamental principle of sentencing, the
Criminal Code instructs sentencing courts to apply, in addition to the proportionality principle, a

series of other sentencing objectives, pw-poses and principles, which often tug in opposite
directions. Under s. 718, a court is required to consider "one or more" of a series of sentencing
objectives, including, "respect for the law and the maintenance of a just, peaceful and safe
society"; denunciation of unlawful

conduct; general deterrence; specific deterrence;

rehabilitation; reparation to the victims and the community. 22 Then, under s. 718.2, courts are
required to consider "other sentencing principles", including various statutory aggravating and
mitigating factors.

The Code, however, does not include any instruction on how these

sentencing objectives, purposes and principles interact with each other or with the
proportionality principle.

17

Ibid. at paras. 28-36.
R. v. Nur, 120111 O.J. No. 3878 at para. 52 (S.C.J.).
19
Ibid. al para. 71.
20
R. v. Snohelen, (2008] O.J. No. 6021 at paras. 44-45 (O.C.J.).
21
Sec, e.g., R. v. T.A.P ., f20!4} O.J. No. 857 (C.A.) (90-day intermittent sentence followed by probation); R. v.
Adamo, (2013 ] M.J. No. 302 at paras. 58-70 (Q.B.) (emphasizing mitigating nature of offender's disability and
holding that 6 months' imprisonment followed by probation was the proportionate sentence).
22
Criminal Code, supra, s. 718.
18

5

14.

This has led to difficulty in applying the proportionality principle. In some cases, the

appellate courts have suggested that certain s. 718 sentencing goals, including denunciation and
deterrence, are part of the proportionality framework. 23 In other cases, appellate courts have
suggested that while goals such as denunciation and deterrence can be part of the overall
determination of sentence, they are not strictly speaking a part of the proportionality analysis. 24

III.
15.

A PROPORTIONALITY TEST FOR SENTENCING

A workable proportionality test involves integrating the proportionality principle (s.

718.1) with the goals of sentencing (s. 718) and the secondary sentencing principles (s. 718.2).
To do this, the Court need not look any further than its well-known Oakes test for guidance?5
16.

A proportionality test for sentencing would be analogous to the second stage of the Oakes

test (i.e., the "proportionality" stage), drawing on concepts of "rational connection", "minimal
impairment", and salutary versus prejudicial effects. To determine a proportionate sentence, the
sentencing court should consider:
I. What sentence is rationally connected to the applicable sentencing objectives set out
ins. 718 ofthe Criminal Code?
2. What sentence is no more severe than necessary to accomplish the applicable
sentencing objectives?
3. What sentence achieves the proper balance between the effect of the punislunent on
the individual and society's interest in punishing the offender?26

23

See, e.g., R. v. Latimer, [2001] l S.C.R. 3 at para. 87 (upholding mandatory minimum for second degree mtirder
on the ground that the sentence was consistent with the principles of general deterrence and denunciation).
24
See, e.g., R. v. Smith, supra at I 073 (S.C.C.) (holding that general deterrence is not part of the proportionality
inquiry).
25
The Oakes test involves three different measures of proportionality: first, whether the impugned measure is
rationally connected to the objective; second whether the means chosen are minimally impairing of the infringed
right; and third, whether there is balance between the benefits of the measure and its deleterious effects. SeeR. v.
Oakes, supra at 136-40 (S.C.C.). This third branch was refined in Dagenais v. Canadian Broadcasting Corp.,
[ 19941 3 S.C.R. 835 at 888 (third branch involves detcnnining whether the adverse effects of the mea<;ure outweigh
its "actual salutary effects").
26
While the Oakes test involves a comparison between the salutary effects of a law and its deleterious effects, this
Court held the following in Canada (Attorney General) v. Bedford, [2013j 3 S.C.R. 1101 at para. 121: "Gross
disproportionality under s. 7 of the Charter does not consider the beneficial effects of the law for society. It balances
the negative effect on the individual against the purpose of the law, not against societal benefit that might flow from
the law" (emphasis in original). The same must therefore be true of gross disproportionality under s. 12, which is a
specific manifestation of the principles of fundamental justice under s. 7.

6

A. R ational Connection Between the Sentence and the Objectives of Sentencing
17.

The first prong of the test requires that the punislunent have a rational connection to at

least one oftbc objectives of sentencing ins. 718 of the Criminal Code. The rational connection
branch of the test is !:itrongly supported by the case law and common sense.
18.

This Court has held that a sentence that is not rationally connected to the legitimate

purposes of punislunent is not only disproportionate but also grossly disproportionate and thus a
violation of s. 12 of the Charter. 27 If the punishment is not rationally connected to a legitimate
goal of sentencing, it serves no legitimate purpose. It is therefore gratuitous. A gratuitous
punishment is the definition of a grossly disproportionate or cruel and unusual punishment.
19.

This rational connection test will generally be a low bar. This is because Parliament has

adopted certain sentencing objectives, such as general deterrence and denunciation, which are
rationally connected to virtually any sentence -

no matter how draconian. A twenty-year prison

sentence for a parking ticket is rationally connected to the goal of denunciation (i.e., what better
way to send a strong denunciatory message that this society abhors parking violations?).

The

United States Supreme Court has upheld the death penalty as well as "three strikes laws" (i.e.,
mandatory life imprisonment upon the commission of a third felony offence) on the theory that
such measures are rationally connected to denunciation, incapacitation and general deterrence. 28
20.

This does not., however, mean that the rational connection test is meaningless. The

rational connection test forces the parties and the Court to articulate the applicable sentencing
objectives and how the sentence will promote those objectives. In certain cases, denunciation,
deterrence and incapacitation will not be relevant sentencing considerations. For example, these
goals will generally not apply to a low-level property offence committed by a youthful first
offender. In such a case, rehabilitation would likely be the dominant if not primary goal. ,

27

R. v. Smith, supra at 1068 (S.C. C.) (sentence is grossly disproportionate if it "has no value in the sense of some
social purpose such as reformation, rehab ilitation, deterrence or retribution ... ").
28
See Gregg v. Georgia, 428 U.S. 153 at 186-187 (1976) (upholding death penalty statute on the ground that it is
rationally connected to the goal or general deterrence); Ewing v. California, 538 U.S. II at 28-30 (2003) (upholding
mandatory minimum sentence or life without parole for 25 years on theory of incapacitation where offender bad
committed tp.ird felony offence of stealing three golf clubs).

7
B. Minimal Impairment: A Sentence that Is No More Severe Than Necess ary
21.

The second and third prongs of the proportionality test serve to ensure that certain goals

of punishment, such as deterrence or denunciation, do not swallow up the proportionality
analysis. 29

A punishment may be rationally connected with a goal of punishment, yet the

punishment may still be excessive in relation to that goal.
22.

The minimal impairment test asks the Court to go further by asking not only whether a

sentence is consistent with the objectives of sentencing but also whether it is necessary to
accomplish the applicable objectives of sentencing.
"principle of restraint" -

Minimal impairment -

also called the

is reflected in this Court's j urisprudence. In Smith, this Court held that

a court assessing the proportionality of a sentence must consider whether the punishment "goes

beyond what is necessary to achieve a legitimate penal aim. " 30 The Court has repeatedly
emphasized that the proportionality principle "serves a limiting or restraining funct ion" 31 and
ensures that the sentence "punishes the offender no more than is necessary".32
23.

The concept of minimal impairment in the sentencing context is also codified in sections

718.2(d) and (e) of the Criminal Code, which "are directed at" and inform the proportionality
principle. 33 Section 718.2(d) requires that the deprivation of liberty be the least restrictive that
"may be appropriate in the circumstances, " 34 while s. 718.2 (e) speaks specifically to
imprisonment, instructing sentencing courts that imprisonment o"ught to be a last resort. 35
Simply put, an offender should not be subjected to any punishment where a less serious
punishment will succeed in accomplishing the applicable sentencing objectives.
24.

The miniinal impaitment test will be particularly important in cases such as the present

appeals, where the pursuit of general deterrence and denunciation of gun violence has the
potential to skew sentencing outcomes. A minimal impairment test will address the Court's

29

See R. v. Morrisey, [2000] 2 S.C.R. 90 at para. 45 ("General deterrence cannot, on its own, prevent a punishment

from being cruel and unusual.").
;oR. v. Smith, supra at I068 (S.C.C.) (emphasis added).
11
R. v. /pee/au, supm 111 para. 17 (S C.C.) (emphasis added); R. v. Nasogaluak, supra at para. 42 (S.C.C.).
H f? v. Nasoguluak, supra at para. 112 (S.C.C.) (emphasis added).
lJ R. v. Safarzadeh-lvfarkhali, 120 141 O.J. No. •1 19tl at paras. 83 -84 (C.A.) ("the principles in s. 718.2 ... arc directed
at determining the gravity of the offence and the degree of responsibility of the offender.").
Criminal Code, supra, s. 718.2(d).
>.~Ibid., s. 718.2(c).

34
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concern from Smith and Morrissey that the goals of general deterrence and denunciation should
not overwhelm the proportionality analysis. 36
25.

To

tl~l~rmine

whether a given scntcnct:

i~

necessary, the sentencing court can consider

the range of sentence for that particular offence. If the Crown has urged a custodial sentence for
a particular offender, but other sentencing courts have imposed non-custodial sentences in
similar cases, then this is evidence that a custodial sentence may not be necessary.
26.

The court should also consider the statutory scheme. The fact that there is no mandatory

minimum- and indeed a discharge is available37

-

when the Crown proceeds by way of

summary conviction suggests that society does not deem it necessary to send the denunciatory
message of jail for every offender who violates s. 95 of the Criminal Code.

The Crown would

have to offer compelling evidence of aggravating factors to displace that presumption that
incarceration is not necessary to achieve the relevant sentencing goals.
C. Weighing the Effects of Punishment and Society's Interest

27.

This prong of the test involves weighing society's interest in effecting the punishment

against the adverse impacts of the punishment on the offender and on society.

On one side of

the scale, the court must consider the seriousness of the offence and any aggravating factors that
tend to increase the individual's moral blameworthiness. On the other side ofthe scale, the court
must consider the adverse impacts on the individual and society if the punishment is canied
out. 38 The effect of the sentence on the individual, such as onerous conditions of confinement or
pre-trial detention, must also be considered at this stage. 39 Sentencing courts must gather these
competing aggravating and mitigating factors to balance the offender's interest in blunting the
lasting effects of the punishment with society's interests in seeing the offender punished.

36
37

SeeR. v. Smith, supra at 1073 (S.C.C.); R. v. Morrisey, supra at para. 45 (S.C.C.).
R. v. Snobelen, supra (O.C.J.).

38

This weighing of society's interest and the impact on the individual is analogous the test under s. 730( J) of the
Criminal Code for granting a discharge. See Criminal Code, supra, s. 730(1) (court may gran_t a discharge for
eligible ofTences "if it considers it to be in the best interests orthe accu::;ed and not contrary to the public interest").
39
R. v. Smith, supra at I 073 (S.C.C.) ("The effect of the sentence is often a composite or many factors and is not
limited to the quantum or duration of the sentence but includes its nature and the conditions under which it is
applied.").
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28.

Where, for example, an

off~ncc

is violent, society may have an interest in a denunciatory

sentence. This factor may weigh in favour of custodial sentence. 40 On the other end of the scale,
the court will need to consider the negative

eff~cts

that a custodial sentence will can-y. Effects

such as thwarting an otherwise promising career,41 taking the sole caregiver out of the home, 42
and adverse immigration consequences13 should be considered as factors weighing against a
custodial

sent~nce.

The court must ask whether sending a denunciatory message through a

custodial sentence will outweigh the harm it will do to the individual offender.
29.

This third prong of the proportionality test is not strictly a matter of pitting society's

interests in a harsh punishment against .the individual's interest in leniency. Society's interest is
not always to punish more harshly. Concems about over-incarceration of disadvantaged groups
and the Gladue sentencing principles· may militate against harsher penalties in appropriate
cases.44 Those soci~tal · interests should be accounted for at this stage of the analysis.
30.

To assess society's interest in punishing a particular offender for a particular offence, the

court should consider the range of sentence for that offence and analogous offences. If other
offenders convicted of that offence are not always punished ·with imprisonment) then it is
reasonable to conclude that society has only an attenuated interest in ensuring that offenders are
punished with imprisonment. 45

IV.
31.

COMPARlNG THE PROJ'ORTIONATE SENTENCE TO THE
MANDATORY MINIMUM S ENTENCE

In challenges to mandatory minimum sentences under s. 12 of the Charter, once the

proportionate sentence is determined, the Court must then compare the proportionate sentence to
the impugned mandatory minimum.

That comparison should be both quantitative and

qualitative .

.ro R. v. Drabinsky, [20 1 1] O.J. No. 4022 at paras. 159-162 (C.A.) (Denunciation and deterrence most oflen find

expression in the length of sentence imposed)
41
See, e.g., R "· Folil.1o,l2005l 0 ..1. No. 4737 ut para. 29 (C.A.).
12
' See, e.g, J? "· Collins. l20 I 11 0..1 . No. 978 nt para. 4 l (C.A.).
13
' Sec, c g, R. v. Pham. supra (S C.C ).
41
Sec R. v. lpeelee, supra at paras. 64 79 (S.C.C. ).
o4S R. v. Nur, supra at para 199 (Ont. C.A.) ("Parliament's decision to makes. 95 a hybrid offence, punishable by a
maximum of one year if the Crown proceeds summarily, tends to diminish or undermine the deterrence/denunciation
objective of s. 95 in that it reduces the ce1iainty of signi licant punishment upon conviction.").

10
32.

The greater the temporal gap between the proportionate sentence and the

m~ndatory

minimum, the more likely the mandatory minimum sentence is grossly disproportionate. 46 The
comparison should also be qualitative because it should take into account the real-world effects
of the punishment on the individual. 47 A difference between the proportionate sentence and the
mandatory minimum by a single day in some exceptional cases may render a sentence grossly
disproportionate (e.g., if the mandatory minimum sentence operates to render someone ineligible
to remain in Canada under the IRPA). Likewise, the increase of a sentence from 2 years less a
day to 2 years could render a sentence grossly disproportionate because of the impact on how the
offender serves his sentence (in federal penitentiary rather than provincial jail).
V.

33.

THIS FRAMEWORK FOSTERS REVIEWABILITY, CONSISTENCY AND ANALYTICAL CLARITY

The above-described approach to prop01tionality reflects an idea that is already stated in

the appellate jurispmdence: the proportionality principle, the s. 718 objectives of sentencing,
and the s. 718.2 principles of sentencing do not operate in a vacuum, but inform each other.48
This framework provides a way of weighing the retributive concept of proportionality in s. 718 .I
of the Criminal Code against the utilitarian goals of sentencing addressed in s. 718, and should
enhance the analytical clarity, consistency and reviewability of sentencing decisions.
PART IV: SUBMISSIONS ON COSTS
34.

The BCCLA does not seek costs and asks that none be awarded against it.
PART V: NATURE OF THE ORDER REQUESTED

35.

The BCCLA respectfully requests leave to present oral argument for no more than 10

minutes at the hearing of this appeal.
All of which is respectfully submitted this 241h day of October, 2014.
/•

//;:;~,,('>#. /&:~ NADER R. HASAN I GERALD CHAN
Ruby Shiller Chan Hasan, Barristers
Counselfor lhe BCCLA
46

COI~LEEN

BAUMAN
Sack Goldblatt Mitchell LLP
Agent for the .BCCLA

Sec R. v. Nur, supra at para. 169 (Ont. C.A.).
!hid. at para. 93.
48
SeeR. v. Safarzadeh·Markhali, supra at paras. 83-84 (Ont. C.A.); R. v. Jpeelee, supra at para. 37 (S.C. C.).
47
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PART VII: LEGISLATION CITED

Canatlian Charter o(Riglzt<t and Freedoms, Part I of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 {U.K.), 1982, c 11
1. The Canadian Charter of Rights and
Freedoms guarantees the rights and freedoms
set out in it subject only to such reasonable
limits prescribed by law as can be
demonstrably justified in a free and democratic
society.

l. La Charte canadienne des droits et libertes
garantit les droits et libertes qui y sont enonces.
lis ne peuvent etre restrcints que par une regle
de droit, dans des limites qui soient
raisonnables et dont Ia justification puisse se
demontrer dans le cadre d'une societe libre et
democratique.

7. Everyone has the right to life, liberty and
security of the person and the right not to be
deprived thereof except in accordance with the
principles of fundamental justice.

7. Chacun a droit a Ia vie, a Ia liberte eta Ia
securite de sa personne; il ne pcut etre porte
atteinte ace droit qu'en conforrnite avec les
principes de justice fondamentale.

12. Everyone has the right not to be subjected
to any cruel and unusual treatment or
punishment.

12. Chacun a droit ala protection contre taus
traitements ou peines cruets et inusites.

Criminal Code, R.S.C. 1985, c. C-46
95. (I) Subject to subsection (3), every person
commits an offence who, in any place,
possesses a loaded prohibited firearm or
restricted fireann, or an unloaded prohibited
firearm or restricted firearm together with
readily accessible anununition that is capable
ofbeing discharged in the firearm, without
being the holder of

95. (1) Sous reserve du paragraphe (3), commet
une infraction quiconque a en sa possession
dans un lieu quelconque soit une anne a feu
prohibee ou une anne a feu a autorisation
restreinte chargecs, soit une tclle anne non
chargee avec des munitions facilement
accessibles qui peuvent etre utilisees avec
celle·ci, sans etre titulaire a Ia fois:

(a) an authorization or a licence under
which the person may possess the firearm in
that place; and

(a) d'une ·autorisation ou d'un permis qui
l'y autorise dans ce lieu;

(b) the registration certificate for the
fireann.

(b) du certificat d'enregistrement de l'arme.

(2) Every person who commits an offence
under subsection (I)

(2) Quiconque commet !'infraction prevue au
paragraphe (1) est coupablc:
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(a) is guilty of an indictable offence and
liable to imprisonment for a term not
exceeding 10 years and to a m inimum
punishment of imprisonment fo r a term of

(a) soit d'un acte criminel passible d'un
emprisonnemcnt maximal de d ix ans, 1a
peinc minimale etant:

(i) in the case of a fi rst offence, th ree years,
and

(i) de trois ans, dans le cas d'une premiere
infraction,

(ii) in the case of a second or subsequent
offence, five years; or

(ii) de cinq ans, en cas de recidive;

(b) is guilty of an offence punishable on
sununary conviction and liable to
imprisonment for a term not exceeding one
year.

(b) soit d'une infraction punissable, sur
declaration de culpabilite par procedure
sommaire, d' un emprisonnement maximal
de un an.

(3) Subsection (1) does not apply to a person
who is using the firearm under the direct and
immediate supervision of another person who
is lawfully entitled to possess it and is using
the firearm in a manner in which that other
person may lawfully use it.

(3) Le paragraphe (1) ne s'applique pas a
quiconque utilise une anne a feu sous Ia
surveillance directe d'une personne qui en a Ia
possession legale, de Ia maniere dont celleMci
peut legalement s' en servir.

718. The fundamental purpose of sentencing is
to contribute, along with crime prevention
initiatives, to respect for the law and the
maintenance of a just, peaceful and safe
society by imposing ju~t sanctions that have
one or more of the following objectives:

718. Le prononce des peines a pour objectif
essentiel de contribuer, parallelement a
d'autrcs initiatives de prevention du crime, au
respect de Ia loi et au maintien d'une societe
juste, paisible et sure par !'infliction de
sanctions justes visant un ou plusieurs des
objectifs suivants :

(a) to denounce unlawful conduct;

a) denoncer le comportement illegal;

(b) to deter the offender and other persons
from committing offences;

b) dissuader les delinquants, et quiconque,
de commettre des infractions;

(c) to separate offenders from society, where
necessary;

c) isoler, au besoin, les delinquants du reste
de la societe;

(d) to assist in rehabilitating offenders;
(e) to provide reparations for harm done tu
victims or to the com munity; and
(f) to promote a sense of responsi bility in
offenders, and acknowledgment of the harm

d) favoriser Ia reinsertion sociale des
deiinquants;
e) assurer la reparation des torts causes aux
victimes .()U a Ia collcctivite;
f) susciter la conscience de leurs
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done to victims and to the community

responsabilites chez les delinquants,
notammcnt par la reconnaissance du tort qu'ils
ont cause aux victimes eta Ia collcctivitc.

718.0 1 When a court imposes a sentence for an
offence that involved the abuse of a person
under the age of eighteen years, it shall give
primary consideration to the objectives of
denunciation and deterrence of such conduct.

718.01 Le tribunal qui impose une peinc pour
une infraction qui constitue un mauvais
traitement a l'egard d'une personne agee de
mains de dixwhuit ans accorde une attention
particuliere aux objectifs de denonciation et de
dissuasion d'un tel comportement.

718.02 When a court imposes a sentence for an
offence under subsection 270( 1), section
270.01 or 270.02 or paragraph 423.1(l)(b), the
court shall give primary consideration to the
objectives of denunciation and deterrence of
the conduct that forms the basis ofthe offence.

718.02 Le tribunal qui impose une peine pour
l'une des infractions prevues au paragraphe
270(1), aux articles 270.01 ou 270.02 ou a
l'alinea423.l(l)b) accorde une attention
particuliere aux objectifs de denonciation et de
dissuasion de l'agissement a l'origine de
1'infraction.

71 8 .1· A sentence must be proportionate to the
gravity of the offence and the degree of
responsibil~ty of the offender.

718.1 La peine est proportionnelle a Ia gravite
de !'infraction et au degn~ de responsabilite du
delinquant.

718.2 A court that imposes a sentence shall
also take into consideration the following
principles:

718.2 Le tribunal determine la peine a infliger
compte tenu egalement des principes suivants :

(a) a sentence should be increased or
reduced to account for any relevant
aggravating or mitigating circumstances
relating to the offence or the offender, and,
without limiting the generality ofthe
foregoing,

(i) evidence that the offence was
motivated by bias, prejudice or hate based on
race, national or ethnic origin, language,
colour, religion, sex, age, mental orphysical
disability, sexual orientation, or any other
similar factor,
(ii) evidence that the o!Iender, in
committing the offence, abused the offender's

(a) Ia peine devrait etre adaptee aux
circonstances aggravantes ou attenuantes Iiees
ala perpetration de !'infraction ou a Ia situation
du delinquant; sont notamrnent considerees
comme des circonstances aggravantes des
elements de preuve etablissant :
que I' infraction est motivee par des prejuges ou
de la haine fondes sur des facteurs tels que Ia
race, 1'origine nationale ou ethnique, la langue,
la couleur, la religion, le sexe, ['age, la
deticience mentale ou physique ou !'orientation
sexuelle,

(ii) que !'infraction perpetree par le
delinquant constitue un mauvais traitcment de
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spouse or common-law partner,
(ii.l) evidence that the offender, in

committing the offence, abused a person under
lht: age
eighteen years,

or

(iii) evidence Umt the offender, in
committing the offence, abused a position of
trust or authority in relation to the victim,
(iii .1) evidence that the offence had a
significant impact on the victim, considering
their age and other personal circwnstances,
including their health and financial situation,

son epoux ou conjoint de fait,
(ii. 1) q uc 1' infraction perpctree par l c
delinquant constitue un mauvais traitement a
l'egard d'une personne agee de mains de dixhuit ans,
(iii) que }'infraction perpetree par le
delinquant constitue un abus de Ia confiance de
la victime ou un abus d'autorite a son egard,
(iii.l) que }'infraction a eu un effet
important sur Ia victime en raison de son age et
de tout autre element de sa situation
personnelle, notamment sa sante et sa situation
financiere,

(iv) evidence that the offence was
committed for the benefit of, at the direction of
(iv) que !'infraction a ete commise au
or in association with a criminal organization,
profit ou sous la direction d'une organisation
or
criminelle, ou en association avec elle,
(v) evidence that the offence was a
(v) que !'infraction perpetree par le
terrorism offence shall be deemed to be
delinquant est une infraction de terrorisme;
aggravating circumstances;
(b) a sentence should be similar to sentences
imposed on similar offenders for similar
offences committed in similar circumstances;
(c) where consecutive sentences are
imposed, the combined sentence should not be
unduly long or harsh;
(d) an offender should not be deprived of
liberty, if less restrictive sanctions may be
appropriate in the circumstances; and
(e) all available sanctions other than
imprisonment that are reasonable in the
circwnstances should be considered for all
offenders, with particular attention to the
circumstances of aboriginal offenders.
718.21 I\ court that imposes a sentence on an
organization shall also take into consideration
the following factors:

b) !'harmonisation des peines, c'esH\-dire
!'infliction de peines semblables acelles
infligees a des delinquants pour des infractions
semblables cornmises dans des circonstances
semblables;
c) !'obligation d'eviter l'exces de nature ou
de duree dans I' infliction de peines
consecutives;
d) l'obligation, avant d'envisager Ia
privation de liberte, d'examiner Ia possibilite
de sanctions moins contraignantes lorsque les
circonstances le justifient;
e) l'examen de toutes les sanctions
substitutives applicables qui sont justifiees
dans les circonstances, plus particulierement en
ce qui concerne les delinquants autochtones.
718.21 Lc tribunal determine la peinc a infliger
a toute organisation en tenant compte
egalement des tacteurs suivants:
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(a) any advantage realized by the
organization as a result of the offence;

a) les avantages tires par l' organisation du
fait de Ia perpetration de !'infraction;

(b) the degree of planning involved in
carrying out the offence and the duration and
complexity of the offence;

b) 1c degre de complexite des preparatifs
relies a !'infraction et de I' infraction elle-meme
et Ia periode au cours de laquelle elle a ete
commise;

(c) whether the organization has attempted
to conceal its assets, or convert them, in order
to show .that it is not able to pay a fine or make
restitution;
(d) the impact that the sentence would have
on the economic viability of the organization
and the continued employment of its
employees;
(e) the cost to public authorities of the
investigation and prosecution of the offence;

(f) any regulatory penalty imposed on the
organization or one of its representatives in
respect of the conduct that formed the basis of
the offence;
·

c) le fait que 1' organisation a tente de
dissimuler des elements d'actif, ou d'en
convertir, afin de se montrer incapable de
payer une amende ou d'effectuer une
restitution;
d) l'effet qu'aurait la peine sur la viabilite
economique de !'organisation et le maintien en
poste de ses employes;
e) les frais supportes par les administrations
publiques dans le cadre des enquetes et des
poursuites relatives a !'infraction;

f) !'imposition de penalites a!'organisation
ou a ses agents a l'egard des agissements a
l 'origine de l'infraction;

(g) whether the organization was- or any
of its representatives who were involved in the
commission of the offence were - convicted
of a similar offence or sanctioned by a
regulatory body for similar conduct;

g) les declarations de culpabilite ou penalites
dont 1'organisation - ou tel de ses agents qui a
participe ala perpetration de l'infraction- a
fait l'objet pour des agissements similaires;

(h) any penalty imposed by the organization
on a representative for their role in the
commission of the offence;

h) !'imposition par l'organisation de
penalites ases agents pour leur role dans la
perpetration de l' infraction;

(i) any restitution that the organization is
ordered to make or any amount that the
organization has paid to a victim of the
offence; and

G) any measures that the organization has
taken to reduce the likelihood of it committing
a subsequent otience.
730. (1) Where an accused, other than an

i) toute restitution ou indemnisation imposee

a }'organisation ou effectuee par elle au profit
de la victime;
j) !'adoption par !'organisation de mesures
en vue de rcduire la probabilite qu'elle
commette d' autres infractions.

730. (1) Le tribunal devant lequel comparait
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organization, pleads guilty to or is found guilty
of an offence, other than an offence for which
a minimum punislunent is prescribed by law or
an offence punishable by imprisonment for
fourteen years or for life, the court before
which the accused appears may, if it considers
it to be in the best interests ofthe accused and
not contrary to the public interest, instead of
convicting the accused, by order direct that the
accused be discharged absolutely or on the
conditions prescribed in a probation order
made under subsection 731(2).

!'accuse, autre qu'unc organisation, qui plaide
coupable ouest reconnu coupable d'une
infraction pour laquelle la loi ne prescrit pas de
peinc minimale ou qui n'est pas punissable
d'un emprisonnement de quatorzc ans ou de
l'emprisonnemcnt a perpctuite peut, s'il
considere qu'il y vade !'interet veritable de
l'accuse sans nuire aI' interet public, au li.eu de
le condamner, prescrire par ordonnance qu'il
soit absous inconditionnellement ou aux
conditions prevues dans 1'ordonnance rendue
aux tennes du paragraphe 731(2).

(2) Subject to Part XVI, where an accused
who has not been taken into custody or who
has been released from custody under or by
virtue of any provision of Part XVI pleads
guilty of or is found guilty of an offence but is
not convicted, the appearance notice, promise
to appear, summons, undertaking or
recognizance issued to or given or entered into
by the accused continues in force, subject to its
tenns, until a disposition in respect of the
accused is made under subsection (1) unless, at
the time the accused pleads guilty or is found
guilty, the court, judge or justice orders that the
accused be taken into custody pending such a
disposition.

(2) Sous reserve de la partie XVI, lorsque
}'accuse qui n'a pas ete mis sous garde ou qui a
ete mis en liberte aux. termes ou en vertu de la
partie XVI plaide coupable ou est reconnu
coupable d'une infraction mais n'est pas
condamne, Ia sommation ou citation a
comparaltre a lui delivree, la promesse de
compara.ltre ou promesse remise par lui ou
}'engagement contracte par lui demeure en
vigueur, ~ous reserve de ses dispositions,
jusqu'a ce qu'une decision soit rendue ason
egard en vertu du paragraphe ( 1) amains q uc,
au moment ou i1 plaide coupable ou est
reconnu coupable, le tribunal, le juge ou le juge
de paix n'ordonne qu'il soit mis sous garde en
attendant cette decision.

(3) Where a court directs under subsection
(1) that an offender be discharged of an
offence, the offender shall be deemed not to
have been convicted of the offence except that
(a) the offender may appeal from the
determination of guilt as if it were a conviction
in respect of the offence;
·
(b) the Attorney General and, in the case
of summary conviction proceedings, the
infonnant or the informant's agent may appeal
from the decision of the court not to convict
the offender of the offence as if that decision
were a judgment or verdict of acquittal of the
offence or a dismissal of the information
against the offender; and

(3) Le delinquant qui est absous en
confonnite avec le paragraphe (1) est repute ne
pas avoir ete condamne a l'egard de
1' infraclion; toutcfois, les regles suivantes
s' appliquent :
a) le delinquant peut interjeter appel du
verdict de culpabilite comme s'il s'agissait
d'une condamnation a l'egard de !'infraction a
laquelle se rapporte }'absolution;
b) le procureur general ou, dans le cas de
poursuites sommaires, le denonciatcur ou son
mandataire peut interjeter appel de Ia decision
du tribunal de ne pas condamner le delinquant
a l'egard de }'infraction a laquelle se rapporte
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(c) the offender may plead autrefois
convict in respect of any subsequent charge
relating to the offence.

(4) Where an offender who is bow1d by the
conditions of a probation order made at a time
when the offender was directed to be
discharged W1der this section is convicted of an
offence, including an offence under section
73 3.1, the court that made the probation order
may, in addition to or in lieu of exercising its
authority under subsection 732.2(5), at any
time when it may take action under that
subsection, revoke the discharge, convict the
offender of the offence to which the discharge
relates and impose any sentence that could
have been imposed if the offender had been
convicted at the time of discharge, and no
appeal lies from a conviction under this
subsection where an appeal was taken from the
order directing that the offender be discharged.

!'absolution comme s'il s'agissait d'un
jugcment ou d'un verdict d'acquittcment de
!'infraction ou d'un rcjet de !"accusation portee
contrc lui;

c) lc delinquant pcut plaider autrefois
convict relativement a toutc inculpation
subsequente relative a !'infraction.
(4) Lorsque le delinquant soumis aux
conditions d'une ordonnance de probation
rendue a une epoque ou son absolution a ete
ordonnee en vertu du present article est declare
coupable d'une infraction, y compris une
infraction visee a Particle 733.1, le tribunal qui
a rendu 1'ordonnance de probation peut, en
plus ou au lieu d'cxercer le pouvoir que lui
confere le paragraphe 732.2(5), a tout moment
ou il peut prendre une mesure en vertu de cc
paragraphe, annuler l'absolution, declarer le
delinquant coupable de !'infraction a laquelle
se rapporte !'absolution et infliger toute peine
qui aurait pu etrc infligee s' il avait ete declare
coupabJe au moment de son absolution; il ne
peut etre inteljete appcl d'une declaration de
culpabilite prononcee en vcrtu du present
paragraphe lorsqu'il a ete fait appel de
}'ordonnance prescrivant que le delinquant soit
absous.
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36. (1) A permanent resident or a foreign
national is inadmissible on grounds of serious
criminality for

(a) having been convicted in Canada of an
offence under an Act of Parliament punishable
by a maximum term of imprisorunent of at
least l 0 years, or of an offence under an Act of
Parliament for which a term of imprisonment
of more than six months bas been imposed;
(b) having been convicted of an offence
outside Canada that, if committed in Canada,

36. (1) Emportent interdiction de territoire
pour grande criminalite les faits suivants:
a) etre declare coupable au Canada d'une
infraction a une loi federate punissable d'un
emprisonnement maximal d'au moins dix ans
ou d'une infraction a une loi federale pour
laquelle un emprisonnement de plus de six
mois est inflige;
b) ctre declare coupable, a l'cxtcrieur du
Canada, d'une infraction qui, commise au
Canada, constituerait une infraction a une loi
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would constitute an offence under an Act of
Parliament punishable by a maximum term of
imprisonment of at least I 0 years; or

federale punissable d'un emprisotmement
maximal d'au moins dix ans;

(c) committing an act outside Canada that
is an offence in the place where it was
committed and that, if committed in Canada,
would constitute an offence under an Act of
Parliament punishable by a maximum term of
imprisonment of at least 10 years.

(c) commcttre, a l'extericur du Canada, une
infraction qui, commise au Canada,
constituerait une infraction a une loi federaJe
punissable d'un emprisonnement maximal d'au
ma ins dix ans.

(2) A foreign national is inadmissible on
grounds of criminality for

(2) Emportent, sauf pour le resident
permanent, interdiction de territoire pour
criminalite les faits suivants :

(a) having been convicted in Canada of an
offence under an Act of Parliament punishable
by way of indictment, or of two offences under
any Act of Parliament not arising out of a
single occurrence;

(a) etre declare coupable au Canada d' une
infraction a une loi federale punissable par
mise en accusation ou de deux infractions a
toute loi federale qui ne decoulent pas des
memes faits;

(b) having been convicted outside Canada
of an offence that, if committed in Canada,
would constitute an indictable offence under an
Act of Parliament, or of two offences not
arising out of a single occurrence that, if
committed in Canada, would constitute
offences Wider an Act of Parliament;

(b) etre declare coupable, a l'exterieur du
Canada, d' une infraction qui , commise au
Canada, constituerait une infraction a une loi
federale punissable par mise en accusation ou
de deux infractions qui ne decoulent pas des
memes faits et qui, conunises au Canada,
constitueraienl des infractions a des lois
federales;

(c) committing an act outside Canada that
is an offence in the place where it was
corrunitted and that, if conunitted in Canada,
would constitute an indictable offence under an
Act of Parliament; or

(c) commettre, a 1' exterieur du Canada,
une infraction qui, commise au Canada,
constituerait une infraction a une loi federale
punissable par mise en accusation;

(d) committing, on entering Canada, an
offence Wlder an Act of Parliament prescribed
by regulations.

(d) commettre, a son entree au Canada,
une infraction qui constitue une infraction a
une loi federale precisee par reglement.

(3) The following provisions govern
subsections (1) and (2):

(3) Les dispositions suivantes regissent
!' application des paragraphes (1) et (2):

(a) an offence that may be prosecuted
either summarily or by way of indictment is
deemed to be an indictable offence, even if it
has been prosecuted summarily;

a) !'infraction punissable par mise en
accusation ou par procedure sommaire est
assimilee a I' infraction punissable par mise en
accusation, independammcnt du mode de
poursuite cffectivement retenu;
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(b) inadmissibility under subsections (1)
and (2) may not be based on a conviction in
respect of which a record suspension has been
ordered and has not been revoked or ceased to
have effect under ihc Crilllinal Rt:cords Act, or
in respect of which there has been a final
determination of an acquitta l;

(b) La declaration de culpabilite n'emporte
pas interdiction de territoire en cas de verdict
d'acquittement rendu en dernier ressort ou en
cas de suspension du easier- sauf cas de
revocation ou de nullite --au titre de la Loi sur
le easier judiciaire;

(c) the matters referred to in paragraphs
(l)(b) and (c) and (2)(b) and (c) do not
constitute inadmissibility in respect of a
permanent resident or foreign national who,
after the prescribed period, satisfies the
Minister that they have been rehabilitated or
who is a member of a prescribed class that is
deemed to have been rehabilitated;

(c) les faits vises aux alineas (I )b) ou c) et
(2)b) ou c) n'emportent pas interdiction de
territoire pour le resident permanent ou
l'etranger qui, a }'expiration du delai
reglementaire, convainc le ministre de sa
readaptation ou qui appartient aune categorie
reglementaire de personnes presumees
readaptees;

(d) a determination of whether a
pennanent resident has committed an act
described in paragraph (l)(c) must be based on
a balance of probabilities; and

(d) la preuve du fait vise al'alinea (1 )c)
est, s'agissant du resident permanent, fondee
sur la preponderance des probabilites;

(e) inadmissibility under subsections (1)
and (2) may n'ot be based on an offence

(e) )'interdiction de territoire ne peut etre
fondee sur les infractions suivantes :

(i) designated as a contravention under
the Contraventions Act,

(i) celles qui sont qualifiees de
contraventions en vertu de la Loi sur les
contraventions,

(ii) for which the petmanent resident or
foreign national is found guilty tmder the
Young Offenders Act, chapter Y-1 ofthe
Revised Statutes of Canada, 1985, or

(ii) celles dont le resident permanent QU
I' etranger est declare coupable sous le regime
de la Loi sur les jeWles contrevenants, chapitre
Y -1 des Lois revisees du Canada ( 1985),

(iii) for which the permanent resident
or foreign national received a youth sentence
under the Youth Crimina l Justice Act.

(iii) celles pour lesquelles le resident
permanent OU 1'etranger a reyU une peine
specifique en vertu de Ia Loi sur le systeme de
justice penale pour les adolescents.

