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PART I - OVERVIEW OF THIS INTERVENER’S POSITION

1. The Appellants’ and Respondents’ submissions rely on essentially the same authorities in

respect of the threshold “causation” issue to engage security of the person. They starkly disagree on
the required degree of causality that flows from those authorities. This intervener respectfully
submits that these arguments indicate why clarification from this Court is required on the topic. It is
not simply that the parties rely on identical passages to support divergent conclusions on the record.
More fundamentally, certain language and concepts employed in the parties’ submissions (and in
the reasons of the Court of Appeal) are ill-equipped to capture the nuance and complexity attending

the problem of when — and how — state action engages the security of the person interest.

2. With great respect for the reasoning of the Court of Appeal (para 107: AR, vol II at 47-48), it
is not because the state action at issue in this case is legis/ative that the causation analysis is further
complicated. Rather, the challenge is posed by the unique contours of the security of the person
interest. In this connection, phrases such as “indirect”, “incidental”, “limited” and “unanticipated”
are unhelpful to the analysis. Properly understood and applied, this Court’s “sufficient causal

connection” standard is well-adapted to the task and offers the necessary guidance to trial courts.

3. Concerning the constitutionality of s213(1)(c) (the “Communicating Provision™), the
BCCLA takes the position that, to conduct a properly contextualized s 1 justificatory analysis, it is
necessary at the substantive s 2(b) stage to consider fully: (a) the nature of the targeted speech and
(b) the purpose it serves for the individual speaker. In this connection, the BCCLA submits that the
expression at issue in this case lies at the very core of the values protected by s2(b) and any

infringement is not susceptible to easy justification.

PART II — POSITION WITH RESPECT TO THE APPELLANTS’ QUESTIONS

4. The BCCLA’s submissions address all four of the stated constitutional questions dealing

with breach of substantive Charter rights (as distinct from the s 1 justificatory analysis).

PART III - STATEMENT OF ARGUMENT
A. Approaches to Causation Are Driven by Context

5. Causation issues routinely vex trial courts in a wide range of legal subject areas. This Court

has recently (and repeatedly) addressed each of: (a) whether, for the purposes of s 24(2), evidence is
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“obtained in a manner” that infringes or denies a substantive Charter right;' (b) the test for culpable
homicide where there are multiple or intervening causes of death;” (c) the circumstances in which it
is appropriate to depart from the default “but for” test in tort law;> and (d) the application of the
remoteness principle to liability for breach of contract.! Clearly, causation is a difficult and context-

sensitive matter.

6. Uniting these disparate topics, however, is the Court’s acknowledgment that there is a policy
component to every causal assessment. In each instance, the underlying aims of the relevant
substantive law serve to guide whether one event is sufficiently proximate to another that it can be
identified as legally causative.” The present context is no different. To determine when state action
gives rise to a “real or imminent deprivation of ... security of the person” such that the analysis
proceeds to the principles of fundamental justice,® it is critically important to keep the purpose of

constitutional litigation in mind.

B. Judicial Review of State Action and Section 7 of the Charter

7. At risk of stating what is trite, the Charter serves “to provide a continuing framework for the
legitimate exercise of governmental power and ... for the unremitting protection of individual rights
and liberties.”” It guarantees that interferences with those rights and liberties will not be permitted if

they go beyond what can be demonstrably justified in a free and democratic society — all the while

' Rv Strachan, [1988] 2 SCR 980; R v Goldhart, [1996] 2 SCR 463; R v Wittwer, 2008 SCC 33, [2008] 2 SCR 235.

2 R v Harbottle, [1993] 3 SCR 306; R v Nette, 2001 SCC 78, [2001] 3 SCR 488; R v Sarrazin, 2011 SCC 54, [2011] 3
SCR 505; R v Maybin, 2012 SCC 24, [2012] 2 SCR 30.

4 they v Leonati, [1996] 3 SCR 458; Resurfice Corp v Hanke, 2007 SCC 7, [2007] 1 SCR 333; Clements v Clements,
2012 SCC 32, [2012] 2 SCR 181,

* Fidler v Sun Life Assurance Co of Canada, 2006 SCC 30, [2006] 2 SCR 3; Mustapha v Culligan of Canada Ltd, 2008
SCC 27 at para 19, [2008] 2 SCR 114; Honda Canada Inc v Keays, 2008 SCC 39 at paras 49-60, [2008] 2 SCR 362,
Bastarache J.

> See eg: Wittwer, supra, at para 21 (“[Clourts have adopted a purposive and generous approach” for whether a
statement is tainted by an earlier Charter breach);, Harbottle, supra, at 323 (“In order to provide the appropriate
distinctions pertaining to causation that must exist for the different homicide offences, it is necessary to examine the
sections in their context while taking into account their aim and object”); Clements, supra, at paras 13, 19, 21, 41,
McLachlin CJC (referring to the “goals of tort law”).

S Rv White, [1999]2 SCR 417 at para 38, Iacobucci J; R v Jarvis, 2002 SCC 73 at para 66, [2002] 3 SCR 757; Canadian
Foundation for Children, Youth and the Law v Canada (AG), 2004 SCC 4 at para 175, [2004] 1 SCR 76 Arbour J
(dissenting, but not on this point);

" Hunter v Southam Inc, [1984] 2 SCR 145 at 155.
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acknowledging that the Constitution is a “living tree” that grows over time to meet the evolving
realities of the community it serves.®

8. In the context of the Charter, s 7 serves as the trunk of that metaphorical tree. It protects “the
most basic interests of human beings — life, liberty and security”.’ The right to life is of course an
indispensible prerequisite to the enjoyment of the remaining guaranteed rights.'® Beyond this, in part
because of the foundational nature of the protected interests, s 7 “gives rise to some of the most

difficult issues in Canadian Charter litigation.”'! Indeed, of all the substantive Charter rights, s 7

has doubtless had the most profound effect on the Canadian legal landscape thus far.'?

9. It is also highly germane to the causation analysis that s 7 contains its own “internal limit”,
in the guise of the principles of fundamental justice. As the Court of Appeal rightly pointed out in
the instant case, rejecting in ferrorem arguments advanced by the Attorneys General:

A finding that legislation limits a claimant’s security of the person does not determine the
constitutionality of the legislation, nor affect its operation. That finding only subjects the
challenged legislation to a principles of fundamental justice analysis."

10.  In other words, a finding of causation in the s 7 setting is not determinative of liability. In
this respect, the present context stands apart from all of the other examples cited above. To fulfil the
promise of the Charter and ensure that state action impacting individuals® security is not granted

immunity from review, the courts must take a more flexible and realistic approach to causation.

¥ See, eg: Law Society of Upper Canada v Skapinker, [1984] 1 SCR 357 at 366; Reference re Same-Sex Marriage, 2004
SCC 79 at para 22, [2004] 3 SCR 698; Canadian Western Bank v Alberta, 2007 SCC 22 at para 23, [2007] 2 SCR 3,
Binnie and LeBel JI; Rv NS, 2012 SCC 72 at para 72, LeBel 1.

® Chaoulli v Quebec (AG), 2005 SCC 35 at para 193, [2005] 1 SCR 791, Binnie and LeBel JJ (dissenting, but not on this
point).

" Gosselin v Quebec (AG), 2002 SCC 84 at para 346, [2002] 4 SCR 429, Arbour J (dissenting, but not on this point).

"' Chaoulli, supra, at para 193, Binnie and LeBel JJ (dissenting, but not on this point).

'2 Among other things, s 7 was the basis for the landmark judgments in: R v Stinchcombe, [1991] 3 SCR 326
(constitutionalizing Crown disclosure in criminal proceedings); Reference re BC Motor Vehicle Act, [1985] 2 SCR 486
(scotching imprisonment as a penalty for absolute liability offences); United States v Burns, 2001 SCC 7, [2001] 1 SCR
283 (requiring the Minister of Justice to seek assurances that the death penalty will not be imposed on persons facing
extradition); Victoria (City of) v Adams, 2008 BCSC 1363, 299 DLR (4th) 193, var’d 2009 BCCA 563, 313 DLR (4th)
29 (rending inoperative the prohibition on erecting temporary overnight abodes in City parks); and Canada (AG) v PHS
Community Services Society, 2011 SCC 44, [2011] 3 SCR 134 (invalidating the Minister of Health’s refusal to grant the
Insite facility an exemption from the prohibitions in the Controlled Drugs and Substances Act, SC 1996, ¢ 19).

B Canada (AG) v Bedford, 2012 ONCA 186 (“ONCA Reasons”) at para 119, 109 OR (3d) 1. AR, vol II, Tab 7 at 53.
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11.  This Court has employed the phrase “sufficient causal connection” with reference to the
threshold for triggering s 7 protection.'* The Appellants and Respondents take divergent views as to
exactly what standard the “sufficient causal connection” prescribes in a context like the present. In
the BCCLA’s submission, however, it would be inappropriate to burden the standard with further
modifiers. The Court has chosen suitably flexible language in describing the required linkage. And
it has done so cognizant of the entire surrounding context, including the scope of the three

guaranteed interests and s 7°s central importance to the Charter.

C. Modifiers Like “Direct” and “Indirect” Are Unhelpful

12. The parties are agreed that the risks faced by sex workers flow from a complex mix of
factors.”” This does not in itself render the instant case unique: notable s7 cases such as
Morgentaler, Rodriguez, Chaoulli, and PHS similarly involved state action — and legislative action

at that — which, in concert with non-state factors, led to interferences with security of the person.

13, The Appellants and Respondents in this case are united in saying that it is indirect effects of
the impugned provisions that bear upon the security of the person analysis.'® For its part, the
BCCLA submits that characterizing state action as “direct” or “indirect” in its interference with

security of the person creates an unnecessary and unhelpful distraction.

14.  In most cases, whether a given event is described as “direct” or “indirect” will depend on the
level of specificity with which it is analyzed. Ultimately, these are descriptors that distort more than
they assist. For instance, viewed one way, it might be said:

e that the Criminal Code provision in Morgentaler, relieving a person from the criminal
prohibition on abortion only where prior committee approval was granted, was an indirect
cause of the interference with the security of women seeking abortions — the direct cause
being internal hospital policies;'”

" Blencoe v British Columbia (Human Rights Commission), 2000 SCC 44 at para 60, [2000] 2 SCR 307, Bastarache J;
Suresh v Canada (Minister of Citizenship and Immigration), 2002 SCC 1 at para 54, [2002] 1 SCR 3; Re Application
under s. 83.28 of the Criminal Code, 2004 SCC 42 at paras 75-76, [2004] 2 SCR 248, lacobucci and Arbour JJ; Canada
(Prime Minister) v Khadr, 2010 SCC 3 at para 19, [2010] | SCR 44.

15 Factum of the Attorney General of Canada (“AGC Factum”), eg, paras 1, 5, 62, 108; Factum of the Attorney General
of Ontario (“AGO Factum™), eg, para 99; Factum of the Respondents (“Respondents’ Factum™), eg, paras 60, 61, 68.

6 See, eg: AGC Factum, paras 2, 3, 67, 108; AGO Factum, paras 2, 13, 37; Respondents’ Factum, paras 62-63.

" Indeed, this was the approach suggested by Justice Beetz in respect of those situations in which the therapeutic
abortion committee of the hospital in question was dormant: see R v Morgentaler, [1988] 1 SCR 30 at 98-99. While a
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o that the prohibition on private health insurance in Chaoulli only indirectly interfered with the
security of persons within the Quebec health care system — the direct cause being a
combination of their own pre-existing medical conditions, those of other Quebeckers, and
the resulting strain placed on the allocation of scarce resources; or

o that the failure to grant a s 56 exemption in PHS involved an indirect interference with the
s 7 interests of the injection drug users — the direct cause being attributed to “choice” or
some other non-state factor.

Likewise, in the present case, one could assert with justification that the legislation has a direct

impact: the courts below found that the impugned provisions create an increased risk of harm.

15.  This Court has long taught that both purpose and effect are relevant for the purposes of
determining Charter compliance. To parse effect into notional “direct” and “indirect” constituents is

to introduce an unjustified element of subjectivity, which serves only to distract from the analysis.

D. Conclusion: “Sufficient Causal Connection” Is a Workable Standard

16.  The BCCLA submits that, while superficially more descriptive than it is normative, the
standard repeatedly expressed by this Court — that a “sufficient causal connection” is required — is
well-suited to the task of determining when state action has interfered with an individual’s security
of the person. It preserves a necessary element of flexibility, and avoids burdening the analysis with
constructs that, at best, roughly gauge the interconnectedness of separate events and, at worst,
complicate the exercise and serve to distract from its essential purpose.

17.  The “sufficient causal connection” standard bears something of a superficial resemblance to
the “material contribution of risk” approach discussed in this Court’s negligence jurisprudence.'®
Although the analogy is not perfect — most obviously because “sufficient causal connection”
represents the norm rather than an exception in the Charter context — there is commonality in that
both are sensitive to impacts on the risk of harm. Properly understood, “sufficient causal
connection” requires courts of first instance to determine whether state action has materially

contributed to a risk of harm (even if its increment cannot be mathematically quantified).

hospital may itself be subject to the Charter (Eldridge v British Columbia (AG), [1997] 3 SCR 624), the point here is
that it would not have been the Criminal Code provision but, at most, a hospital policy that was subjected to s 7 review.

'® Clements, supra, at paras 14, 15. See also: Bedford v Canada (AG), 2010 ONSC 4264 (“ONSC Reasons”) at
paras 286, 102 OR (3d) 321: AR, vol I, Tab 3 at 79,
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18.  There is nothing to indicate that the “sufficient causal connection” standard has encountered
difficulties in application. While the BCCLA prefers this Court’s straightforward and flexible
articulation of the standard, it submits that the courts below adopted the same approach in
substance.'® Himel J at first instance expressed little difficulty in comprehending “sufficient causal
connection”, and applying it in the context of a voluminous and contentious record.”® For its part,
the Court of Appeal rightly drew a parallel from this Court’s recent judgment in PHS?' These
circumstances illustrate that the “sufficient causal connection” standard provides adequate guidance

to trial courts. Colloquially, since it is not “broken”, it does not need to be “fixed”.

19.  The findings in this case are that the impugned provisions expose sex workers to increased
risk of harm by preventing them “from taking precautions, some extremely rudimentary, that can
decrease the risk of violence towards them.”* The Court of Appeal found no error in this conclusion
and indeed — persuaded that “findings of social or legislative fact are not accorded the strong

923

appellate deference given to adjudicative fact-finding”” — came independently to the same

conclusion.?*

20.  In this last regard, the BCCLA submits with respect that the Court of Appeal was incorrect
in holding that less deference is owing to the judge of first instance where the record is composed
largely or entirely of legislative facts. The interests of finality are the same, regardless of whether
the facts at question are characterized as legislative or adjudicative, as is the appellate role of
correcting error. Absent an error in principle or misapprehension of the record, the BCCLA submits

that appellate courts should not subject causation findings to the scrutiny of a de novo assessment.”’

21.  In summary, the application judge engaged in a careful and nuanced analysis of whether the
impugned provisions had a sufficient causal connection to “a real or imminent deprivation ... of

security of the person” by increasing the risk of harm to sex workers. She found such a connection

% See, eg: ONSC Reasons at paras 360-62, ONCA Reasons at paras 112, 117: AR, vol I, Tab 3 at 98-99 and vol II, Tab
7 at 50-53.

0 ONSC Reasons at paras 285-92: AR, vol I, Tab 3 at 79-82.

2! ONCA Reasons at paras 114-16: AR, vol II, Tab 7 at 51-52.

? ONSC Reasons at para 361: AR, vol I, Tab 3 at 98-99.

# ONCA Reasons at para 127: AR, vol I1, Tab 7 at 56-57.

¥ ONCA Reasons at paras 132-42: AR, vol II, Tab 7 at 59-63.

 See, eg: Federation of Law Societies of Canada v Canada (AG), 2013 BCCA 147 at paras 55-60, Hinkson JA.,




-7 -

to be present, and committed no errors in coming to that conclusion. This is not a case that should

stall at the threshold stage: security of the person is clearly engaged.

E. Paragraph 213(1)(c) Seriously Interferes with Freedom of Expression
22. It is inappropriate in a case like the present to proceed immediately to a s 1 analysis:

[TThe level of constitutional protection to which expression will be entitled varies with the
nature of the expression. More specifically, the protection afforded freedom of expression is
related to the relationship between the expression and the fundamental values this Court has
identified as being the “core” values underlying s. 2(b).26,

23.  Insofar as the courts below and the Respondents have predominantly characterised the
expression at stake as communication safeguarding bodily integrity, the BCCLA therefore submits

that the expression at stake is broader and also engages matters of consent, dignity and health.?’

24.  The fundamental or core values underlying s 2(b) include protection of individual autonomy
and self-development. Free speech also protects “human dignity and the right to think and reflect
freely on one’s circumstances and condition.”?® State action that jeopardizes core s 2(b) values is

subjected to a “searching degree of scrutiny”.29

25.  Squarely within this core lies expression connected with the protection of individual
autonomy and human dignity. This includes expression related to the assurance of one’s physical
integrity, health, safety, dignity and — where the conditions so demand — one’s life. This form of
expression reflects aspects of s 7 of the Charter, demonstrating that Charter rights reflect and

inform each other in their separate spheres of application.

26.  Certain forms of expression are fundamental to dignity and survival, as well as health and

safety. Canadian law recognizes the importance of concepts such as express consent to sex, and

% Canadian Broadcasting Corp v New Brunswick (AG), [1996] 3 SCR 480 at para 63.

2T ONSC Reasons, paras 462, 471: AR, vol 1, Tab 3 at 120, 122-23; Respondents’ Factum, para 32 (noting also role in
informing sexual consent).

* RWDSU, Local 558 v Pepsi-Cola Canada Beverages (West) Ltd., 2002 SCC 8 at para 32, [2002] 1 SCR 156.
# Canadian Broadcasting Corp, supra, at para 63.
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consent to medical treatment.”® It not generally consonant with the norms of a free and democratic

society for state action to impinge on this fundamental species of expression.

27. In the context of sexual activity, this form of protected speech includes: negotiation of
condom use; assessment of a potential partner’s sexual desires and preferences; assessment of a
potential sexual partner’s propensity for violence; assessment of a potential sexual partner’s level of
soberness; the proposed location for a sexual encounter; and ensuring consent prior to engaging in
sexual activity. This expression has a clear bodily integrity component, but it also encompasses sex-
related consent, health, safety and survival. It is the kind of speech in which adults engage in many

different locations across Canada including bars and restaurants, theatres and parks, streets and cars.

28.  Also lying at the core of s 2(b) is expression critical to one’s employment and through that
one’s identity, emotional health and sense of self-worth. Conditions of work, including the duration
and location of work, and personal or health concerns impact the personal lives of workers outside
of their working hours. “Expression on these issues contributes to self-understanding, as well as to

the ability to influence one’s working and non-working life.”!

29.  The addition of a potential commercial element does not alter the nature or function of the
expression for s 2(b) purposes. The Communicating Provision, however, restricts such speech when
it is conducted “in a public place or in any place open to public view”. The communication may not
even take the form of a private conversation in a vehicle or secluded area of a park if it is for the
purposes of engaging in the sex-trade.>® It also results in the absurd circumstance that it may be
legal to engage in sex in a car or secluded area, and yet not be legal to communicate within that

same place about the same activity if payment is involved.”

% See, eg, RvJA, 2011 SCC 28 at para 1, [2011] 2 SCR 440: “It is a fundamental principle of Canadian law that a
person is entitled to refuse sexual contact”; and Ciarlariello v Schachter, [1993] 2 SCR 119 at 135; “Everyone has the
right to decide what is to be done to one’s own body.”

' RWDSU, supra, at paras 33, 34.

*2 Compare the definitions of “public place” in Criminal Code, ss 213(2) (broad) and 319(1) and (7) (narrow, and also
providing for “private conversations”). See also: Reference re ss 193 and 195.1(1)(c) of the Criminal Code (Man),
[1990] 1 SCR 1123 (“Prostitution Reference™) at 1214, Wilson J.

33 Compare Criminal Code, ss 150, 173 and 213(1), (2).
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30.  The Communicating Provision is unique among the Criminal Code provisions in targeting
the expression of a specific group.34 Other communicating provisions within the Criminal Code
relate to activities not associated with a specific group — and crimes of a significantly different
nature.”> By contrast, the Communicating Provision targets communication referable to a specific

lawful occupation, sex work — and by so doing targets sex-workers and their clients.

31. The record establishes that clients of the sex-trade are drawn from all walks of life, but most
sex-workers are women, and all prostitution carries “significant social stigma”.? S The
Communicating Provision has a predominant impact on the street sex-trade. Street sex-workers “are
largely the most vulnerable” sex-workers, suffer the highest risk of homicide and violence, include
many First Nations women, women who are addicted to drugs and/or alcohol, and most survival
sex-workers, are the most marginalized and vulnerable of all sex-workers.”” An inescapable element
- of the restriction in this case is that it affects those who face the greatest peril to their health, safety
and dignity; and those who have suffered from historic stigma and marginalization within the scope

of s 15 of the Charter.

32.  As the record demonstrates, the expression impacted by s213(1)(c) plays a vital role in
reducing this vulnerability and victimization.*® It helps alleviate power imbalances between sex
workers and their clients. It also enables sex workers to ensure that their work is conducted on terms
of consent, in a pre-negotiated safe location and manner, taking into consideration personal health

and safety protections.

33.  To the extent that the restriction on expression signals that a sex-worker is not entitled to
discuss these fundamental matters of health, safety and dignity in public before she engages in a
sexual activity with a client, the restrictions signal that she is “less than” — less deserving of the right

to weigh the elements of the encounter and assess her potential partner, the recognition and assertion

3 Other prohibitions applicable to a specific class arise as a result of judicial order on account of prior criminal activity:
see, eg, Criminal Code, s 161 (order of non-communication with children applicable to certain sex offenders).

35 See Criminal Code: ss 46(2)(b) (treason); 77(g) and 78.1(3) (endangerment of an aircraft, etc); 172.1, 172.2 and
212(4) (sex offences involving children); 264(2)(b) and 423.1(2)(d) (criminal harassment); and 318-19 (hate speech).

% ONSC Reasons at paras 90, 116(d) and 119: AR, vol I, Tab 3 at 30, 35-36.

3 ONSC Reasons, paras 90, 94, 121, 304-05, 312, 316-37, 458: AR, vol I, Tab 3 at 30-31, 36, 85,87, 120. See also
ONCA Reasons, paras 355-56: AR, vol II, Tab 7 at 141-42, McPherson JA (dissenting in part).

*® See eg ONSC Reasons, paras 128, 331, 421: AR, vol I, Tab 3 at 38, 93, 111 - 112.
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of her dignity, the ability to inform her own working conditions, and the right to exercise consent.
This exacerbates the stigma historically associated with sex work and contributes to the
circumstances that make sex workers vulnerable to violence. It further sends the message, more
usually associated with hate crimes, that sex workers “are not to be given equal standing in society,
and are not human beings equally deserving of concern, respect and consideration.” The harms

caused by that message “run directly counter to the values of a free and democratic socie’cy”.3 ?

34.  The expression at issue serves to assure the physical integrity, health, safety and dignity of
vulnerable individuals, and advances their individual autonomy. The ability of street workers to
communicate terms of consent and to screen potential clients in a public setting is essential to their
most basic health and safety needs, as well as their ability to control conditions of work that extend
into their personal lives. The expression captured by s. 213(1)(c) lies at the very core of s. 2(b) of
the Charter and warrants a high level of protection from infringement. The criminalization of
speech aimed at reducing the vulnerabilities and victimization of street level sex workers represents

an unreasonable limit on the freedom of expression of these individuals.

PART IV — SUBMISSIONS ON COSTS
35.  The BCCLA does not seek costs and asks that no costs be ordered against it.

PART V — ORDER SOUGHT
36. The BCCLA seeks permission to present oral argument not exceeding ten minutes at the

hearing of this appeal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED
DATED at the City of Vancouver in the Province of British Columbia this 28th day of May, 2013.

A,

Stephanie L McHugh

Counsel for the Intervener, the British Columbia Civil Liberties Association

3% R v Keegstra, [1990] 3 SCR 697 at 756, Dickson CIC. See also Saskatchewan (Human Rights Commission) v
Whatcott, 2013 SCC 11 at para 74; ONSC Reasons, paras. 116(b), 125(b): AR, vol I, Tab 3 at 35, 37.
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PART VII - CONSTITUTIONAL AND STATUTORY PROVISIONS AT ISSUE

Canadian Charter of Rights and
Freedoms, Part 1 of the Constitution
Act, 1982, being Schedule B to the
Canada Act 1982 (UK), 1982, ¢ 11

FUNDAMENTAL FREEDOMS
Fundamental freedoms
2. Everyone has the following
fundamental freedoms:
[...]

(b) freedom of thought, belief, opinion
and expression, including freedom of

the press and other media of
communication;
[-..]
LEGAL RIGHTS

Life, liberty and security of the person

7. Everyone has the right to life, liberty
and security of the person and the right not to
be deprived thereof except in accordance with
the principles of fundamental justice.

Criminal Code, RSC 1985, ¢ C-46

PARTII
OFFENCES AGAINST PUBLIC ORDER

TREASON AND OTHER OFFENCES AGAINST THE
QUEEN’S AUTHORITY AND PERSON

[..]
Treason
46. (2) Every one commits treason who, in
Canada,

[..]

Charte canadienne des droits et
libertés, partie I de la Loi
constitutionnelle de 1982, constituant
I’annexe B de la Loi de 1982 sur le
Canada (R-U), 1982, ¢ 11

[...]

LIBERTES FONDAMENTALES

Libertés fondamentales
2. Chacun a les libertés fondamentales

suivantes :

[.]

b) libert¢ de pensée, de croyance,
d’opinion et d’expression, y compris la
liberté de la presse et des autres moyens
de communication;

[...]
GARANTIES JURIDIQUES

Vie, liberté et sécurité

7. Chacun a droit a la vie, a la liberté et a
la sécurité de sa personne; il ne peut étre porté
atteinte a ce droit qu’en conformité avec les
principes de justice fondamentale.

Code criminel, LRC 1985, ¢ C-46

PARTIEII
INFRACTIONS CONTRE L’ORDRE
PUBLIC
TRAHISON ET AUTRES INFRACTIONS CONTRE
L’AUTORITE ET LA PERSONNE DE LA REINE

[.]
Trahison
46. (2) Commet une trahison quiconque, au
Canada, selon le cas :

[..]




(6)  without  lawful authority,
communicates or makes available to an
agent of a state other than Canada,
military or scientific information or any
sketch, plan, model, article, note or
document of a military or scientific
character that he knows or ought to
know may be used by that state for a
purpose prejudicial to the safety or
defence of Canada;

[.]

OFFENCES AGAINST AIR OR MARITIME SAFETY

Endangering safety of aircraft or airport
77.  Every one who

[...]

(g) endangers the safety of an aircraft in
flight by communicating to any other
person any information that the person
knows to be false,

is guilty of an indictable offence and liable to
imprisonment for life.

[...]

False communication

78.1 (3)Every one who communicates
information that endangers the safe navigation
of a ship, knowing the information to be false,
is guilty of an indictable offence and liable to
imprisonment for life.

[...]

14

b) sans  autorisation  légitime,
communique 4 un agent d’un Etat
étranger, ou met a la disposition d’un
tel agent, des renseignements d’ordre
militaire ou scientifique ou tout
croquis, plan, mode¢le, article, note ou
document de nature militaire ou
scientifique alors qu’il sait ou devrait
savoir que cet Etat peut s’en servir &
des fins préjudiciables a la sécurité ou &
la défense du Canada;

[..]

INFRACTIONS PORTANT ATTEINTE A LA
SECURITE AERIENNE OU MARITIME

Atteinte a la sécurité des aéronefs ou des aéroports

77.  Est coupable d’un acte criminel et
passible de I’emprisonnement a perpétuité
quiconque, selon le cas :

[...]

g) porte atteinte a la sécurité d’un
aéronef en vol en communiquant a une
autre personne des renseignements
qu’il sait étre faux.

[.]

Communication de faux renseignements

78.1  (3) Est coupable d’un acte criminel et
passible de [’emprisonnement a perpétuité
quiconque porte atteinte & la navigation
sécuritaire d’un navire en communiquant des
renseignements qu’il sait étre faux.

-]




PARTV
SEXUAL OFFENCES, PUBLIC MORALS
AND DISORDERLY CONDUCT

[...]
SEXUAL OFFENCES

Definitions

150. In this Part,

[..]

“public place” includes any place to
which the public have access as of right
or by invitation, express or implied;

[..]

Order of prohibition

161. (1) When an offender is convicted, or is
discharged on the conditions prescribed in a
probation order under section 730, of an
offence referred to in subsection (1.1) in
respect of a person who is under the age of 16
years, the court that sentences the offender or
directs that the accused be discharged, as the
case may be, in addition to any other
punishment that may be imposed for that
offence or any other condition prescribed in the
order of discharge, shall consider making and
may make, subject to the conditions or
exemptions that the court directs, an order
prohibiting the offender from

[..]

(¢) having any contact — including
communicating by any means — with a
person who is under the age of 16
years, unless the offender does so under
the supervision of a person whom the
court considers appropriate; [...]
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PARTIE V
INFRACTIONS D’ORDRE SEXUEL,
ACTES CONTRAIRES AUX BONNES
MEURS, INCONDUITE

[..]
INFRACTIONS D’ORDRE SEXUEL

Définitions
150. Les définitions qui suivent s’appliquent
a la présente partie.

[..]

« endroit public » Tout lieu auquel le
public a accés de droit ou sur invitation,
expresse ou implicite.

[...]

Ordonnance d'interdiction

161. (1) Dans le cas ol un contrevenant est
déclaré coupable, ou absous en vertu de
"article 730 aux conditions prévues dans une
ordonnance de probation, d’une infraction
mentionnée au paragraphe (1.1) & I’égard d’une
personne &agée de moins de seize ans, le
tribunal qui lui inflige une peine ou ordonne
son absolution, en plus de toute autre peine ou
de toute autre condition de [’ordonnance
d’absolution applicables en [’espéce, sous
réserve des conditions ou exemptions qu’il
indique, peut interdire au contrevenant :

[..]

c¢) d’avoir des contacts — notamment
communiquer par quelque moyen que
ce soit — avec une personne agée de
moins de seize ans, a moins de le faire
sous la supervision d’une personne que
le tribunal estime convenir en
I’occurrence; [...]




OFFENCES TENDING TO CORRUPT MORALS

Luring a child

172.1. (1) Every person commits an offence
who, by a means of telecommunication,
communicates with

(a) a person who is, or who the accused
believes is, under the age of 18 years,
for the purpose of facilitating the
. commission of an offence under
subsection 153(1), section 155, 163.1,
170 or 171 or subsection 212(1), (2),
(2.1) or (4) with respect to that person;

(b) a person who is, or who the accused
believes is, under the age of 16 years,
for the purpose of facilitating the
commission of an offence under section
151 or 152, subsection 160(3) or 173(2)
or section 271, 272, 273 or 280 with
respect to that person; or

(c) a person who is, or who the accused
believes is, under the age of 14 years,
for the purpose of facilitating the
commission of an offence under section
281 with respect to that person.

[...]
Di1SORDERLY CONDUCT

Agreement or arrangement — sexual offence against
child

172.2. (1) Every person commits an offence
who, by a means of telecommunication, agrees
with a person, or makes an arrangement with a
person, to commit an offence

(a) under subsection 153(1), section
155, 163.1, 170 or 171 or subsection
212(1), (2), (2.1) or (4) with respect to

16

INFRACTIONS TENDANT A CORROMPRE LES

MEURS
[-.]
Leurre
172.1. (1) Commet une infraction quiconque
communique par un moyen de

télécommunication avec :

@) une personne dgée de moins de dix-
huit ans ou qu’il croit telle, en vue de
faciliter la perpétration & son égard
d’une infraction visée au paragraphe
153(1), aux articles 155, 163.1, 170 ou
171 ou aux paragraphes 212(1), (2),
(2.1) ou (4);

b) une personne agée de moins de seize
ans ou qu’il croit telle, en vue de
faciliter la perpétration a son égard
d’une infraction visée aux articles 151
ou 152, aux paragraphes 160(3) ou
173(2) ou aux articles 271, 272, 273 ou
280,

c)une personne dgée de moins de
quatorze ans ou qu’il croit telle, en vue
de faciliter la perpétration & son égard
d’une infraction visée a I’article 281.

[...]
INCONDUITE

Entente ou arrangement — infraction d’'ordre sexuel a
[’égard d'un enfant

172.2. (1) Commet une infraction quiconque,
par un moyen de télécommunication, s’entend
avec une personne, ou fait un arrangement avec
elle, pour perpétrer :

g)soit une infraction visée au
paragraphe 153(1), aux articles 155,
163.1, 170 ou 171 ou aux paragraphes




another person who is, or who the
accused believes is, under the age of 18
years;

(b) under section 151 or 152,
subsection 160(3) or 173(2) or section
271, 272, 273 or 280 with respect to
another person who is, or who the
accused believes is, under the age of 16
years; or

(c) under section 281 with respect to
another person who is, or who the
accused believes is, under the age of 14
years.

Indecent acts

173. (1) Everyone who wilfully does an
indecent act in a public place in the presence of
one or more persons, or in any place with
intent to insult or offend any person,

(a)is guilty of an indictable offence
and is liable to imprisonment for a term
of not more than two years; or

(b) is guilty of an offence punishable on
summary conviction and is liable to
imprisonment for a term of not more
than six months.

[..]
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212(1), (2), (2.1) ou (4) a I’égard d’un
tiers 4gé de moins de dix-huit ans ou
qu’il croit tel;

b) soit une infraction visée aux articles
151 ou 152, aux paragraphes 160(3) ou
173(2) ou aux articles 271, 272, 273 ou
280 a I’égard d’un tiers 4gé de moins de
seize ans ou qu’il croit tel;

¢) soit une infraction visée a I’article
281 aI’égard d’un tiers 4gé de moins de
quatorze ans ou qu’il croit tel.

Actions indécentes

173. (1) Quiconque volontairement commet
une action indécente soit dans un endroit
public en présence d’une ou de plusieurs
personnes, soit dans un endroit quelconque
avec l’intention d’ainsi insulter ou offenser
quelqu’un, est coupable :

a) soit d’un acte criminel passible d’un
emprisonnement maximal de deux ans;

b) soit d’une infraction punissable sur
déclaration de culpabilité par procédure
sommaire et passible d’un
emprisonnement maximal de six mois.

[..]




PART VII
DISORDERLY HOUSES, GAMING AND
BETTING

[..]

PROCURING

[..]

Offence — prostitution of person under eighteen

212. (4) Every person who, in any place,
obtains for consideration, or communicates
with anyone for the purpose of obtaining for
consideration, the sexual services of a person
who is under the age of eighteen years is guilty
of an indictable offence and liable to
imprisonment for a term not exceeding five
years and to a minimum punishment of
imprisonment for a term of six months.

OFFENCE IN RELATION TO PROSTITUTION

Offence in relation to prostitution
213. (1) Every person who in a public place
or in any place open to public view

(a) stops or attempts to stop any motor
vehicle,

(b) impedes the free flow of pedestrian
or vehicular traffic or ingress to or
egress from premises adjacent to that
place, or

(c) stops or attempts to stop any person
or in any manner communicates or
attempts to communicate with any
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PARTIE VII
MAISONS DE DESORDRE, JEUX ET
: PARIS

[..]

ENTREMETTEURS

[]

Infraction — prostitution d'une personne dgée de moins
de dix-huit ans

212.  (4) Quiconque, en quelque endroit que
ce soit, obtient, moyennant rétribution, les
services sexuels d’une personne dgée de moins
de dix-huit ans ou communique avec
quiconque en vue d’obtenir, moyennant
rétribution, de tels services est coupable d’un
acte criminel et passible d’un emprisonnement
maximal de cinq ans, la peine minimale étant
de six mois.

INFRACTIONS SE RATTACHANT A LA
PROSTITUTION

Infraction se rattachant a la prostitution

213. (1) Est coupable d’une infraction
punissable sur déclaration de culpabilité par
procédure sommaire quiconque, dans un
endroit soit public soit situé a la vue du public
et dans le but de se livrer 4 la prostitution ou de
retenir les services sexuels d’une personne qui
s’y livre :

a)soit arréte ou tente d’arréter un
véhicule a moteur;

b) soit géne la circulation des piétons
ou des véhicules, ou I’entrée ou la sortie
d’un lieu contigu a cet endroit;

c) soit arréte ou tente d’arréter une
personne ou, de quelque maniére que ce
soit, communique ou tente de




person

for the purpose of engaging in prostitution or of
obtaining the sexual services of a prostitute is
guilty of an offence punishable on summary
conviction,

Definition of “public place”

(2) In this section, “public place” includes
any place to which the public have access as of
right or by invitation, express or implied, and
any motor vehicle located in a public place or
in any place open to public view.

[..]

PART VIII
OFFENCES AGAINST THE PERSON AND
REPUTATION

[...]

MOTOR VEHICLES, VESSELS AND AIRCRAFT

[.]

Criminal harassment

264. (1)No person shall, without lawful
authority and knowing that another person is
harassed or recklessly as to whether the other
person is harassed, engage in conduct referred
to in subsection (2) that causes that other
person reasonably, in all the circumstances, to
fear for their safety or the safety of anyone
known to them.

Prohibited conduct
(2) The conduct mentioned in subsection
(1) consists of

-]

(b) repeatedly communicating with,
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communiquer avec elle.

Définition de « endroit public »

(2)  Au présent article, « endroit public »
s’entend notamment de tout lieu auquel le
public a accés de droit ou sur invitation,
expresse ou implicite; y est assimilé tout
véhicule & moteur situé dans un endroit soit
public soit situé a la vue du public.

[...]

PARTIE VIII
INFRACTIONS CONTRE LA PERSONNE
ET LA REPUTATION

[.]

VEHICULES A MOTEUR, BATEAUX ET AERONEFS

[..]

Harcélement criminel

264. (1)1 est interdit, sauf autorisation
légitime, d’agir a 1’égard d’une personne
sachant qu’elle se sent harcelée ou sans se
soucier de ce qu’elle se sente harcelée si I’acte
en question a pour effet de Iui faire
raisonnablement craindre — compte tenu du
contexte — pour sa sécurité ou celle d’une de
ses connaissances.

Actes interdits
2) Constitue un acte interdit aux termes du
paragraphe (1), le fait, selon le cas, de :

[...]

b) communiquer de fagon répétée,




either directly or indirectly, the other
person or anyone known to them;

[..]

HATE PROPAGANDA

[.]

Public incitement of hatred

319. (1) Every one who, by communicating
statements in any public place, incites hatred
against any identifiable group where such
incitement is likely to lead to a breach of the
peace is guilty of

(a) an indictable offence and is liable to
imprisonment for a term not exceeding

two years; or

(b) an offence punishable on summary
conviction.

[..]

Definitions
(7 In this section,

[...]
“public place” includes any place to
which the public have access as of right

or by invitation, express or implied;

[..]

20

méme indirectement, avec cette
personne ou une de ses connaissances;

[.]
PROPAGANDE HAINEUSE
[..]

Incitation publique a la haine

319. (1) Quiconque, par la communication
de déclarations en un endroit public, incite & la
haine contre un groupe identifiable, lorsqu’une
telle incitation est susceptible d’entrainer une
violation de la paix, est coupable :

a) soit d’un acte criminel et passible
d’un emprisonnement maximal de deux
ans; ’

b) soit d’une infraction punissable sur
déclaration de culpabilité par procédure
sommaire.

Définitions
(7) Les définitions qui suivent s’appliquent
au présent article.

[..]

« endroit public » Tout lieu auquel le
public a acces de droit ou sur invitation,
expresse ou tacite.

[...]




PART X
FRAUDULENT TRANSACTIONS
RELATING TO CONTRACTS AND TRADE

[...]

BREACH OF CONTRACT, INTIMIDATION AND
‘DISCRIMINATION AGAINST TRADE UNIONISTS

[...]

Intimidation of a justice system participant or a
Jjournalist

423.1 (1) No person shall, without lawful
authority, engage in conduct referred to in
subsection (2) with the intent to provoke a state
of fear in

(a) a group of persons or the general
public in order to impede the
administration of criminal justice;

(b) a justice system participant in order
to impede him or her in the
performance of his or her duties; or

(c) a journalist in order to impede him

or her in the transmission to the public
of information in relation to a criminal
organization.

Definitions
2) The conduct referred to in subsection
(1) consists of

[...]

(d) repeatedly communicating with,
either directly or indirectly, a justice
system participant or a journalist or
anyone known to either of them].]
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PARTIE X
OPERATIONS FRAUDULEUSES EN
MATIERE DE CONTRATS ET DE
COMMERCE

[...]

VIOLATION DE CONTRAT, INTIMIDATION ET
DISTINCTION INJUSTE ENVERS LES SYNDIQUES

]

Intimidation d’une personne associée au systéme
Judiciaire ou d'un journaliste

432.1 (1) 1l est interdit, sauf autorisation
légitime, de commettre un acte visé au
paragraphe (2) dans I’intention de provoquer la
peur :

a) soit chez un groupe de personnes ou
le grand public en vue de nuire a
I’administration de la justice pénale;

b) soit chez une personne associée au
systéme judiciaire en vue de lui nuire
dans I’exercice de ses attributions;

¢) soit chez un journaliste en vue de lui
nuire dans la diffusion d’information
relative & une organisation criminelle.

Actes interdits
2) Constitue un acte interdit aux termes du
paragraphe (1) le fait, selon le cas :

[..]

d) de communiquer de fagon répétée,
méme indirectement, avec une telle
personne ou une de ses connaissances. ]
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