
BETWEEN: 

This is the 2
nd 

affidavit 

of Sharon Cohen in this case 

and it was made on 30 Aug 2011 

No. S t 12688 

Vancouver Registry 

IN THE SUPREME COURT OF BRITISH COLUMBIA 

LEE CARTER, HOLLIS JOHNSON, DR. WILLIAM SHOrCHET, THE BRITISH 

COLUMBlA CIVIL LIBERTIES ASSOCIATION and GLORlA TAYLOR 

PLAINTIFFS 

AND: 

ATTORNEY GENERAL OF CANADA 

DEFENDANT 

AND: 

ATTORNEY GENERAL OF BRlTISH COLUMBIA 

INTERVENOR 

AFFIDAVIT 

I, SHARON COHEN, neurologist, of 1 Valleybrook Drive, Suite 400, in the City of Toronto, in 

the Province of Ontario, SWEAR (OR AFFIRM) THAT: 

1. I have personal knowledge of the facts and matters hereinafter deposed to, save and 

except where same are stated to be made on information and beliet~ and where so stated, I verily 

believe them to be true. 

2. Attached hereto and marked as Exhibit A to this my affidavit is a true copy of my current 

curric'ulum vitae. 

3. I graduated from the University of Toronto with a DSP degree (with honours) from the 

Graduate Program in Speech Pathology at the University of Toronto in 1979. J received an MD 
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degree (with honours) from the University of Toronto, Faculty of Medicine in 1986. I completed 

the Neurology Residency Program at the University of Toronto, Faculty of Medicine in 1990. I 

completed a Behavioural Neurology Fellowship at the Rotman Research Institute & Baycrest 

Centre for Geriatric Care, at the University of Toronto in 1992. 

4. I am currently an assistant professor in the University of Toronto, Division of Neurology 

with a cross appointment in the Graduate Department of Speech Language Pathology. I am a 

behavioural neurologist by subspecialty fellowship training. My practice focus is disorders of 

cognition, mood and behaviour. I am the Medical Director of Toronto Memory Program, an 

out-patient medical facility for dementia care and research. I hold consultant status at the North 

York General Hospital Department of Medicine and act as team neurologist for the North York 

General Hospital Genetics Department's Huntington's disease multidisciplinary clinic. 

5. I have been asked by the law firm of Arvay Finlay to provide an opinion related to my 

area of expertise as a neurologist and my experience with patients with neurological disorders on 

the issue of physician-assisted dying as medical treatment for competent patients who are 

grievously and irremediably ill and who wish to die in order to alleviate their suffering. I make 

this affidavit in response to those questions as set out in their letter to me dated August 28, 2011 

and which is attached and marked as Exhibit B to this my affidavit. 

Neurological Conditions 

6. There are many grievous and irremediable neurological conditions that, in my opinion, 

have the potential to cause significant and enduring physical, psychological and/or psychosocial 

suffering to an affected individual prior to death. 

7. There are several hundred known neurological diseases. While there may be various 

types of treatment available for some of these diseases, few are curable and many cause 

prolonged disability. Of those neurological diseases that are grievous and irremediable, many 

are fatal. Some of these diseases are caused by faulty genes, whereas others are the result of 

degenerative diseases, vascular processes, toxic, metabolic or infectious conditions, traumatic 

injury and other insults to the brain, spinal cord, nerves and muscles. 
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8. Grievous and irremediable neurological diseases manifest in symptoms that cause 

enduring physical, psychological and/or psychosocial suffering prior to death. The major 

categories of symptoms that are encountered in grievous and irremediable neurological diseases 

are the following: 

a. Disturbances of motor control Patients may experience muscle weakness or 

paralysis, uncoordinated movement, involuntary movements such as tremors, and 

difficulty initiating movement. Disturbances of motor control may affect any 

muscle in the body and may cause patients to lose basic mobility and function 

such as rolling over in bed, sitting, walking, swallowing, breathing, turning the 

head or moving the eyes. Motor disturbance alone may reduce individuals to a 

bedridden state wherein they have no autonomy over their physical state. 

b. Impairment of cognitive abilities Patients may lose the ability to concentrate and 

attend to information; to reason; to remember facts, events, and routines; to 

recognize objects, people or faces; or to interpret information. They may lose the 

ability to make sense of the world around them, to recognize who they are, and to 

distinguish reality from imagination. These cognitive losses render individuals 

incapable of surviving without full time care and supervision. 

c. Communication impairment - Patients may lose the ability to generate meaningful 

verbal or written language communication and to understand spoken and written 

language. The loss of communication abilities leads to loss of intellectual and 

social development, social isolation, and loss of autonomy. 

d. Behavioural impairment - Patients may expenence changes m mood and 

behaviour, including: depression, mania, anxiety, fear, panic, delusions, 

hallucinations, paranoia, apathy, poor impulse control, agitation and uncontrolled 

anger. 

e. Loss of sensation Patients may expenence loss of sensation rendering them 

unable to perceive or reflexly respond to touch, pain, temperature and joint 
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position sense. This in tum leads to impaired fine tuning of movements and to 

injuries (e.g. bums) due to misjudgment of the environment. 

f. Loss of special senses - Blindness and deafness are the most disabling of the 

losses of special senses. These conditions deprive the individual of his or her 

major sources of information about the world around him or her including the 

social aspects of their world. 

g. Loss of bowel and bladder control - Patients may lose the ability to sense when 

they need to pass urine or move their bowels, they may lose the ability to control 

the place and timing of the emptying of their bladder or passing of stool. As a 

result, they may experience repeated secondary infections, pain and social 

isolation. 

h. Loss of sexual jimctioning - Patients may lose sexual functioning. 

1. Compromised consciousness Patients may experience decreased levels of 

alertness, episodes of reduced or altered consciousness and disturbances of sleep. 

Secondary problems include traumatic injury from falls and exhaustion from sleep 

disorders. 

9. While anyone of the above categories of neurological symptoms can cause enduring 

disability, many neurological diseases result in more than one of the above symptom categories 

leading to disability upon disability. 

10. Amyotrophic lateral sclerosis (ALS) is a gnevous and irremediable progressIve 

neurological disease that causes muscle weakness and eventually progresses to near total 

paralysis. Although cognition and sensation are generally intact, patients become increasingly 

incapacitated; they lose the ability to use their hands and feet; the ability to walk, to chew and 

swallow; the ability to make their speech intelligible to others; and, ultimately, the ability to 

breathe. In most cases, weakness progresses rapidly, carrying a fully autonomous adult through 

a journey of initially isolated weakness to near total paralysis and death within approximately 

three years. At the end stages of the disease, patients may remain fully awake and alert, with 

normal insight, emotions and sensation, but locked-in, unable to move, unable to chew and 
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swallow and thereby maintain their nutrition, and unable to clear secretions from the respiratory 

tract and to breathe effectively. Death generally results from respiratory failure or secondary 

infection such as pneumonia. 

II. Huntington's disease IS another gnevous and irremediable progressive neurological 

disease. Unlike ALS, motor disturbance is generally combined with behavioural and cognitive 

disturbance. Suffering on the part of the patient and family results from each of these symptom 

types and endures for a longer time period, on average 15 years. Involuntary movement 

develops insidiously and become increasingly prominent. These movements interfere with 

normal movement and cause impairment of fine and gross motor control, poor balance, falls, 

unintelligible speech, difficulty swallowing and difficulty moving the eyes. In addition to motor 

symptoms, patients with Huntington's disease often develop cognitive impairment which may 

progress to frank dementia and become manifest by impaired attention, memory, insight and 

judgment among other cognitive domains affected. Behavioural (psychiatric) symptoms may be 

prominent as well, ranging from depression to antisocial behaviour. It is not unusual for patients 

with Huntington's disease to be misjudged as drunk on account of their unsteady gait and to 

become involved with police and the criminal justice system on account of offenses arising from 

their poor insight, judgment and altered behaviour. 

12. ALS and Huntington's disease are but two of the many gnevous and irremediable 

neurological diseases which are capable of causing a patient enduring physical, psychological 

and/or psychosocial pain prior to death. Patients with grievous and irremediable neurological 

diseases frequently experience a loss of autonomy, a loss of dignity, a loss of privacy and social 

isolation and stigmatization. Depending on the disease in question, the duration of physical, 

psychological and/or psychosocial pain prior to death may be a period of months, it may be a 

period of years. 

13. Impairment in physical functioning can severely limit the individual's capacity for daily 

living activities which, in health, are generally taken for granted. Personal mobility and the 

capacity to be a productive member of the family or the community diminishes as does the 

capacity to work. Activities such as getting dressed or lifting a spoonful of food to the mouth 

can become impossible. Patients experience profound distress, anxiety, and despair as they 
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witness their disease engulf them; they understand correctly that there is nothing that can be done 

to reverse or slow down their demise. With the loss of autonomy comes a loss of dignity. 

Patients become vulnerable; they are at the mercy of others to do everything for them. Patients 

lose privacy as even their most intimate bodily functions must be managed and attended to by 

others. Patients experience distress as they lose control over their ability to make choices, plan 

ahead and order their lives. For example, if a home care aide works only between certain hours, 

the patient must eat at a certain time regardless of whether or not he is hungry. Many 

neurological diseases also result in social stigma and isolation. Individuals with abnormal 

movements, irregular gait, slurred speech or other irregularities in their appearance have trouble 

fitting in due to embarrassment and the perception that others view them as unintelligent and 

undesirable to be with. Behavioural and cognitive problems may further affect an individual's 

ability to form and maintain relationships. 

Physician-Assisted Dying 

14. In my opinion, physician-assisted dying as it is described in the Amended Notice of Civil 

Claim is a form of medical treatment. It may be an appropriate form of medical treatment for 

patients with grievous and irremediable neurological conditions that cause significant suffering 

that cannot be alleviated. Physician-assisted dying is appropriate if there are safeguards in place 

to ensure that this treatment option is only available to mentally competent adults who are 

capable of making health care decisions about end of life care. 

15. I believe that physician-assisted dying should be a treatment option available to 

competent patients who have a grievous diagnosed medical condition that is irremediable and 

which causes the patient suffering. The professional commitment of physicians is to sustain life 

and relieve suffering. Allowing unremitted suffering contravenes a physician's professional 

ethical obligations. If a physician cannot adequately treat or cure or otherwise remedy an illness, 

the physician has an ethical obligation to alleviate the suffering it is causing. For some patients 

who are grievously and irremediably ill, existence becomes a misery - an unbearable state 

wherein it is no longer possible to derive any pleasure from living. In this situation, 

physician-assisted dying is compatible with the physician's duty to relieve suffering and is a 

compassionate response to that suffering. 
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16. Patients with degenerative neurological conditions, such as Parkinson's disease, or ALS, 

often die from secondary complications such as pneumonia, infected bed sores, choking, 

suffocation or trauma. Some patients fall and break their bones until they are eventually 

bedridden. Each new injury or infection carves off a piece of the individual's health and 

well-being in a relentless downward trajectory. 

17. I have witnessed a number of patients with grievous and irremediable neurological 

diseases who have already experienced prolonged suffering, die slow and terrible deaths. I have 

witnessed patients with grievous and irremediable neurological conditions at the end of life 

gasping for breath as they slowly drowned in their own secretions or choked on their own saliva. 

These patients appeared extremely uncomfortable, agitated and restless. Some patients explicitly 

told me that they were experiencing discomfort and pain. I have seen patients tum blue because 

they cannot get enough air. Some appeared terrified. For some of these patients, this slow and 

painful march to death lasted days. Some patients experienced multiple episodes of choking and 

a feeling of suffocation over a period of weeks. These deaths were extremely traumatic for both 

the patient and their family. Sometimes patients are provided sedation to the point of 

semi-consciousness so they are made more comfortable as they struggle for breath. Nonetheless, 

they may linger in a state of dying for hours to days with families standing by in distressed states 

that may take years to recover from. In my opinion, physician-assisted dying should have been 

an available treatment option in these situations. With all my training as a physician, I cannot 

accept that it is right to allow patients to die in this immeasurably cruel and useless fashion if to 

do so is against the patients' wishes. 

18. Nor do I think it is right to allow grievously and irremediably ill patients to suffer against 

their wishes if they are far from death but their suffering is protracted over time and life is no 

longer bearable to them as may be the case for bedridden individuals or those facing major loss 

of autonomy. 

19. It is my opinion that physicians must respect patients' autonomy, including patients' 

decisions about the timing and manner of death. Competent adults with grievous and 

irremediable neurological diseases should be allowed to determine for themselves the line 

between acceptable and unacceptable levels of suffering. It is not for me to say when a patient's 
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suffering has become unbearable and life has lost all meaning; this is a deeply personal and 

private choice. Many patients find satisfaction and pleasure in their lives even though it is not 

the more ideal life they expected or hoped for themselves. Many patients carry on through great 

adversity and suffering, and find meaning even in a protracted disease and death. However, 

many patients reach a threshold with their disease beyond which life is no longer gratifying for 

them. Many of these patients have told me that they look forward to their deaths. 

20. In my opinion, the Criminal Code's blanket prohibition against physician-assisted suicide 

interferes with the patient-physician relationship by depriving patients of an important treatment 

option. It deprives physicians of the ability to alleviate suffering by providing what may be an 

appropriate medical treatment in certain circumstances. It creates a climate of secrecy and fear 

that interferes with the physician/patient relationship by hindering open dialogue. If patients are 

fearful to speak to me about their end of life options, I lose the opportunity to offer reassurance, 

comfort and support. I lose the opportunity to provide information, relieve misconceptions and 

show compassion. 

21. One of my patients confessed to me that he had been thinking about taking his life 

because he did not want to experience the end stages of his disease. He told me he had been 

thinking about how and when to kill himself for years. He told me he did not discuss the issue 

with me because he was fearful he might lose my support as his physician. For years he did not 

discuss the issue with anyone. Once we started to discuss the issue, he told me what scared him 

most about his disease and the inevitable changes he was not willing to accept. I was able to 

speak frankly with him about the likely trajectory of his disease and when he might start to 

experience the symptoms he was seeking to avoid. 

22. It has been my experience as a physician that patients are often extremely relieved to 

have a physician listen to their problems. Patients who are suffering from grievous and 

irremediable neurological disease often express stress, trauma and despair. Simply listening 

without judgment or reproach can be therapeutically beneficial for the patient. Indeed, since 

many neurological diseases have no cure or treatment, listening is sometimes the only relief a 

physician is able to offer. The blanket prohibition against physician-assisted dying discourages 

patients who are contemplating a hastened death from talking to their physicians, further 
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isolating these patients. After all, if patients cannot speak openly and honestly to their doctors 

about end of life issues, then who will they speak to? The burden of secrecy is yet another 

burden that the already suffering patient is forced to bear. 

23. As a physician, I do not believe there is any ethical distinction between withdrawing, at a 

patient's direction, life-sustaining treatment with the knowledge that death will result and acting, 

at a patient's informed request, to bring about death in order to alleviate suffering. Either way, 

the patient is making an independent choice to die. Competent patients have the legal right to 

refuse treatment that will prolong their deaths. For patients who are suffering but who are not 

dependent on life support, such as respirators or dialysis, refusing treatment will not hasten death 

quickly. To treat these patients equitably and compassionately we should offer 

physician-assisted dying as it is their only option to hasten death. 

24. I certifY that I am aware of my duty as an expert witness to assist the court, and not to be 

an advocate for any party. I have given this affidavit in conformity with that duty. If I am called 

on to give further testimony, it will be in conformity with that duty. 

SWORN (OR AFFIRMED) BEFORE ME 

Aug 2011 
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2 

4. 

5. 

on 

us a copy of your current 

in order to your 

\vitnesses 

are all working pro 

seek an order that costs of trial. including any 

the Crown. If the COUli finds of our clients' 

paid. I f the Court rules 

time 

ordered there is certainly no guarantee that 

is acceptable to you. 

pursuant to the British 

a certification terms: 

I certify 

! am aware that, in an opinion to couli, I 

not to an for any 

been made in conformity 

(c) jf called on to give oral or 

conformity with that duty. 

12 

state 

this 

your must 

a to court 
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Thank you for your willingness to work on this important matter and for 

materials as soon as possible. 

Finally, this matter is confidential and privileged at 

with anyone other than our legal team. 

Yours truly, 

ARVAY 

Pcr: 

Joseph 1. 

JJA/sy 

Please 

13 
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us Il1 prepanng 

not discuss matter 
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No. SI12688 

Vancouver Registry 

.L"-'U'''''AJ COURT OF BRITISH COLUMBIA 

BETWEEN: 

AND: 

CARTER, HOLLIS JOHNSON, DR. WILLIAM SHOICHET,;-anti THE BRITISH 

COLUMBIA CIVIL LIBERTIES ASSOCIATION~<Yt<lQLQRI~ 

PLAINTIFFS 

ATTORNEY GENERAL OF CANADA 

DEFENDANT 

AMEm!EJtNOTICE OF CIVIL CLAIM 

Name and address of each Plaintiff: 

Lee Carter, Hollis Johnson, Dr. William Shoichet. 

aREl The British Columbia Civil Liberties Association 

clo Arvay Finlay 

1350 - 355 Burrard Street 

Vancouver BC V6C 2GS 

Name and address of each Defendant: 

Attorney General of Canada 

900 - 840 Howe Street 

Vancouver BC V6Z 2S9 

Tbis action bas been started by the plaintiff(s) for tbe relief set out in Part 2 below. 

If you intend to respond to this action, you or your lawyer must 

(a) file a response to civil claim in Form 2 in the above-named registry of this 

court within the time tor response to civil claim described below, and 

(b) serve a copy of the filed response to civil claim on the plaintiff. 

14 
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If you intend to make a counterclaim, you or your la\vyer must 

file a response to civil claim in form 2 and a counterclaim in form 3 

the above-named registry of this court within the for response to civil 

claim described below, and 

(b) serve a copy the filed response to civil claim and counterclaim on the 

plainti!T and on any new parties named in the counterclaim. 

JUDGMENT MAYBE PRONOUNCED AGAINST YOU If YOU fAIL to file the response to 

civil claim \vithin the time for response to civil claim described below. 

Time for response to civil claim 

A response to civil 11lUst be filed on the 

if you anywhere in Canada, the date on which a 

Part 1: 

The Parties 

copy the tiled notice civil claim was served on you, 

jf you reside 

the tiled notice 

aiter the 

was served on you, or 

if the time for response to civil claim 

that time. 

CLiUM OF THE PLAIl\'TIFFS 

STATEMEl\'T OF FACTS 

been set 

date 

a copy 

the court, 

1. The Lee Carter age 15 a attendant who in Fort 

("Hollis"). age IS an at 

Kwantlen University in Fort ,--,uu"",,_ 

The Gloria Taylor age 63, IS a manager and a 

residential care {on who 111 

15 
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Dr. IS a 

IS a 

at - 11 

has an at 

Howe V6Z 

For purposes means an U";)LYlI..U suicide 

to obtain or or other treatment that 

under 

this claim, 

of or treatment 

act a medical practitioner, as 

Act, or the act of a person 

at the a 

context of a patient-physician relationship. 

For purposes of this claim, 

physician-assisted death" collectively 

as tenn is 

and 

means 

a 

In s. 29 

superVIsIOn of a 

ill patient in 

suicide" and "consensual 

as '"physician-assisted dying." 

16 
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91Q. This claim challenges the constitutional validity or applicability of the provisions of the 

Criminal Code, R.S.C., I c. C that prohibit physician-assisted dying, including 

those provisions that render someone criminally liable or counselling same or 

othen-vise someone a party to a criminal offence tor arranging. supporting or 

otherwise participating in physician-assisted dying. Those are ss. 21, 22, 

222 and 241 of the Criminal Code (the "impugned provisions"). 

Lee and HoHis 

Lee and Hollis are married to one another. Kathleen Carter was Lee's mother 

and Hollis's 

++1~. Kay was born m 1920 and on 15.2010, at the 111 

Switzerland. Her death was caused by the . but a lethal 

dose sodium pentobarbital prescribed that purpose 

In Kay. who was then in the Lynn Care Centre m 

Vancouver. was diagnosed with spinal 

+J.1;1. Spinal 

cord or 

a narrowing of the spine 

nerves at the of compression. 

severe spinal stenosis can cause pain or 

weakness and incoordination, loss 

can put pressure on the 

Depending on the nerves affected, 

the and anns, 

bladder and bowel and 

Although her 

deteriorated steadily 

activities. 

properly and cHCIH.J'C<"-' 

in the 

of the nerves 

movement in 

was 

could not eat 

or 

right hand no 

to eat some 

help. was to tor the most part 

and was confined to a wheelchair. could not move hersel f the wheelchair. If 

17 



or 

her Ii 

to 

Lee and 

assume 

Lee contacted 

Lee 

the persons 

concern that 

and 

her and assist 

end 

and 

was 

up. 

was 

her 

to move. 

Towards 

m own 

not want to ] in that 

the finn 

a 

to to Switzerland 

fulfil 

it was signed 

that purpose. 

her' m 

to assist 

to 

to die '.vith 

to 

a 

an 

10 

Lee and 

and to 

requested a "Letter 

to perform the suicide. Lee and 

to 

and 

documentation Dignitas, her 

version of her birth detailed information on 

a data for the authorities, detailed 

18 
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about Kay's family and children, confirmation that the persons accompanying Kay would 

be available to testify to local authorities after death. passport photocopies of 

everyone accompanying Kay, a passport of Kay, a letter from a doctor or 

lawyer confirming that was of sound mind. 

health was deteriorating rapidly, and she became concerned that she be 

unable to travel to Switzerland. Lee and rlollis assisted and supported Kay by making 

the flight and other alTangements necessary to enable her to do so. With Lee and Hollis' 

assistance, Kay obtained an executive-first class seat for the flight, as she required a seat 

that allow to f1at. Lee and Hollis to Switzerland so that 

she could make the trip. 

In Dignitas arranged for the two medical required as a 

precondition to assisted suicide under . Following the 

physician approved 

1 letter to in Switzerland, 

chosen to die with 

letter explained that 

dictated the letter and Lee typed and 

alone had made the to and that her trip to 

Switzerland was filled with Kay signed letter 

Lee had 125 copies made and mailed 

review of address boolc 

out to the persons indicated on a 

Lee and Hollis and two of other children (the "accompanying family 

accompanied Kay to the Dignitas clinic. At the clinic, a Dignitas 

repeatedly to her desire to terminate 

decisively and to 

Dignitas 

The accompanying family UlUU" .. U \vith at the 

was moved from her \vheelchair to a bed, the accompanying 

themselves entwining their anns around 

members 

and each 

and 

the 

When 

19 



- 7 -

minutes. As 

them 

with 

The 

were 

Lee 

subject to 

Iy members 

and police 

to remain 

m 

did so out 

carried out 

to constituted a 

continue to fear 

to 

to 

they 

20 

a 

eat some 

still 

to 

asked 

their 

Hollis 

In a m 

and 

costs in these were 

suicide m 

Lee 

law. 

to Kay may render 



- 8 -

2-930. Lee and Hollis have experienced censure and criticism from third parties who consider 

Lee and Hollis to have committed a criminal offence by assisting Kay. 

32. 

Lee and Hollis each want the option of being able to arrange and legally obtain, in 

Canada, dying for for each other other 

loved ones, m the event that either of them or any other loved one should suffer a 

grievous and irremediable illness and to end the suffering die dignity. 

Gloria is a divorced mother two sons, aged 36 

the older about an hour away 

granddaughter, with whom she is very Gloria 

in Castlegar, British Columbia. 

38. 

car. 

Her younger son lives in 

has an 11 year old 

an 83 year mother living 

33. Gloria has amyotrophic lateral sclerosis (,'ALS"). is also as Lou 

34. 

35. 

disease, 1S a neurodegenerative disease. People \vjth ALS become 

progressively to the degeneration the upper and lower motor neurons in 

the brain and spinal cord. Eighty percent people with ALS within two to years 

of diagnosis. A.LS has no cure or treatment. 

ALS frequently with and/or in the or As 

the disease advances, muscles w'eaken until paralysis sets Progressed 

ALS generally impacts 

failure is the most common cause death for people 

Gloria began to in the 

and limbs, condition was not at 

to 

into 

severe muscle cramping and spasms in 

her to 

to experience fasciculation - muscular twitching 

muscle contractions - in her 

speak and breathe, Respiratory 

In or 

hands. Her hands 

open 

small, 

her body, Later 

feet 

year, 

began to with motor skills and hand such as, 

for example, using or holding a pen. 

21 



37. 

40. 

In summer 

be 

- 9 -

ALS Centre in 

out a 

confinned the ALS 

the year. 

a Kelowna 

to 

Group." The group meets 

a lecturer 

Gloria's 

is no longer able to 

a socia! 

Gloria's 

uses a power 

atrophied, and now has 

up. 

the 

condition known as "footdrop." 

caused her to At present 

weak, a wheelchair. All of the on 

the index now "dropped" and cannot 

most chairs, 

can 

toes 

ma 

for Gloria to and 

when 

with 

On her 



41. 

42. 

43. 

- 10-

left hand, her pinky finger and her ring finger have also "dropped." She experiences 

shaking in her hands. She also suffers constant involuntary muscle cramps throughout 

her body. 

Despite her increasing disability. Gloria continues to live by and as independently 

as possible. Although Gloria went on disability leave from her position as a residential 

care worker effective March 20! 0, at present, remains able to fulfil her role as 

part-time property manager for mobile home she resides. She spends part 

of most weekends with her granddaughter. She has been her to 

cook and sew. Gloria is an avid cook and enthusiast. At her granddaughter'S 

request. she is compiling a cookbook all her granddaughter'S dishes and 

various family recipes that reflect their shared Gloria and her granddaughter 

sometimes go to local restaurants fIX lunch or they picnic, go 

to movies, visit sightseeing destinations. or go out 

Gloria typically spends many hours a day 

family. friends. doctors and others. She meets 

month, and usually attends 

she goes into town to 

granddaughter and other 

\vork colleagues. 

medical "OJ,","'.H 

grocenes or run 

Gloria 

cream together. 

phone or email 

a physiotherapist once or twice a 

month. Several times a 

In 

in person with her 

to her 

and 

Gloria IS committed to a number of causes and activities and very 

actively 

groups 

their famil 

Interior 

in these. In 

belonged to prior to her 

research and 

Gloria sits on the 

up her 

organized a motorcycle to benefit the ALS Society 

participant an ALS fundraising a 

celebration. 

IS 

business as part of 

23 
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44. IS on her to IS 

on 

45. 

a hospital bed at 

to her hands. 

uses a 

she will and die struggling 

47. Gloria pam, for she takes prescribed medications. She 

to 

and a 

on her side in order to breathe better. but the resulting stress causes 

injuries can be very 

cllshions bones 

to 

in stretching or 

everyday impacts. 

deteri oration. 

feeling in the At 

believes lasting pain at the same level 

causes 

the muscle 

arms on a 

pam 

quickly; 

unbearable. Although 

24 
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aware that increased pain might be addressed with additional narcotics and analgesics, 

Gloria has no desire to live her life out in a drug-induced haze. 

49. Gloria is terrified of losing control of her bodily functions. She has already experienced 

50. 

51. 

52. 

53. 

54. 

55. 

incontinence on several occasions while at home. She is that these episodes 

become more frequent, occur outside her home, or that she will lose her ability to 

clean herself when they do occur. The prospect of being fully incontinent mortifies her. 

Gloria has always been very independent. One of her greatest 

condition where she must on for all of her needs. She 

is to be reduced to a 

not want to live in 

a bedridden state, dignity and independence. 

Shortly Gloria was diagnosed with ALS, she that she wanted to die when 

the suffering and indignity of her disease became too much for Gloria has 

her close of this desire. Her sons, mother, and 

all strongly support her to make decision to and have told her that 

not want to see her against her wishes. 

friends 

do 

Gloria does not want to end her life while she 

that her condition will 

it is concerned 

assistance. She is 

concerned that if she waits too long to act alone and then must ask a or 

member to that person be subject to 

Gloria does not want her life to end 

impose trauma on her family members. 

. Gloria does not \vant her mode 

Gloria is aware that assisted 

to travel to and 

Gloria wants to be 

is legal in 

assisted suicide 

Gloria is not 

there. 

in Canada 

to 

able 

resolve to end 

peacefully, at the time 

to obtain physician-assisted 

and die with dignity. wants right to die 

her own choosing. in the embrace of her and 

25 
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Dr. Shoichet 

Dr. IS a In 

Dr. carnes on a 

in 1 j. on 

In the course 

and 

ill 

care 

and to act independently, severe 

loss 

I f were or down as 

Dr. would to participate 111 physician-assisted capable 

grievously and patients where it appropriate medical 

care in the circumstances. Dr. Shoichet would require that he be the patient in 

question was fully informed, had given and proper consideration to and 

,vas a and desire for death. 

end care an part of moraL 

and duty role as a physician treating 

patients. Dr. Shoichet considers the ability to participate in 

on request, in appropriate circumstances and where there are all the necessary safeguards 

111 an important component of provIswn health care to and 

irremediably ill patients. 
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TbeBCCLA 

The objects of the BCCLA include the promotion. defence. and extension of 

civil liberties and human rights in British Columbia and Canada. To that end, the 

BCCLA prepares position papers, engages in public education, individuals to 

address violations of rights and takes legal action as a plaintiff. 

In addition to the BCCLA' s long standing interest in matters of patient's rights and health 

policy, the BCCLA has been extensively involved in 

to end of choices. including assisted suicide 

The BCCLA has consistently opposed the 

voluntary euthanasia that the principles of liberty, 

education in respect 

suicide 

and equality. as 

as the humanitalian commitment to lTrf'v,"nt'in unnecessary suffering and to 

dignity individual, decriminalization. 

The BCCLA has interest to be granted public interest '",LlUlU!"., in that: 

a. this claim raises a serious challenge to the """,;on" 

of the impugned provisions the context 

b. BCCLA has a demonstrated, and genuine interest in the matter 

of this 

c. the issue whether there is a constitutional to dying is 

relevant to Canadians, of current state the 

trequency the occurrence diseases and 

irremediable and and the onset and 

course many 

d. the is comprised thousands members any may one day 

to themselves or their loved ones 

and 
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15 

own cases to coure it 

IS 

carry 

a out 

The Impugned Provisions 

it an to 

years to: or or a person to 

the to 

means 

that no person to 

on the criminal any person that 

person. 

21(1 a or to do 

for purposes of any person to commit an a to 

Section 21 to carry out an 

to each other in out that purpose, a to any 

as a probable consequence. 

Sections '1 1) and (2) the a person counsels another 

to a to an the person ,-v'c.".',",,,,,", IS a to an 

a to the 

2)'1 (l) A person commits homicide or indirectly, 

any means, causes the death a human being. 

(2) Homicide is culpable or not culpable. 

Homicide that is not culpable is not an 
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(4) Culpable homicide is murder or manslaughter or infanticide. 

(5) A person commits culpable homicide when he causes the death of 

a human being, 

(a) by means of an unlawful act. .. 

End of Ufe Care 

462J.. Canadian courts recognize the common right of patients to refuse consent to medical 

treatment or to demand that treatment, once commenced, withdrawn or discontinued. 

This right has been speci fically recognized even 

treatment will in certain death. 

Capable adults can enter into 

in the event that they become 

R.S.B.C. 1996, c. 

of or withdrawal from 

errlents with respect to future treatment 

is governed by 

which a!lm,,'s "adults to arrange in 

advance how, when and by about their health care, personal care or 

financial affairs or about other matters will be made if of lWI\.U'"" 

decisions (Tn/prnl/j'" ACf also 

to consent in advance, or to advance, health care 

life-supporting health care or treatment 

4&n. In British Columbia, where an does not have a representation agreement, the Health 

Care Care R.S.B.C. 1 c. 181. prescribes a 

third parties from whom a health care provider may consent to 

provide major or minor health care to an adult health care can 

include the decision to refuse consent to health care necessary to preserve life in 

prescribed 

Relevant Sodal 

A of now suicide or 

or 

29 



Part 2: 

3. 

4. 

5. 

6. 

a 

1982 

a 

m 

1 -

RELIEF SOUGHT 

the 

of the 

of 

c. II 

Lee and 

a 

the 

extent that 

m 

extent that 

s. 15 of the 

as 

on the 

not 

I 

at 

so 

cannot 

on such terms and conditions as 

costs, including special costs and taxes on 

30 

on 

NO.5 

Act 

are. to no 

are, to extent of no 

m the case conduct 

not at 

m a manner, an 

Court or 

costs; and 
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+l'i. such further and other relief as this Honourable Court deems meet and just. 

Part 3: LEGAL BASIS 

1. The Plaintiffs rely on: 

a. the Constitution Act, 1867 and, particular, ss, 91 and 92 

b, s, 52 of the Act 1982, and 

c, the Charter and, in particular. ss, L 7, 15, 24 thereof. 

Division of Powers 

2, The treatment and management of the 

and irremediably ill patient 

and emotional a grievously 

and consent 

3, 

for purposes physician-assisted dying to end that 

health care, the regulation and delivery of 

regulation of the patient-physician relationship. 

are matters to 

and 

are matters within the 

jurisdiction the Province of British on the basis ss. (13) and (1 

or any thereof. the ConSTitution 

The doctrine of interjurisdictional immunity appl to confer the limited 

the impugned provisions required to allow 

\vithin the jurisdiction of the 

powers relating to health care, 

of medicine, and the regulation 

British Columbia as an exerCIse of its core 

delivery the 

Charter, Section 7 

4, 7 the Charter states as 

7, the right to life, liberty 

the right not to be deprived thereof 

principles of fundamental justice, 

security the person 

in accordance 

31 



5. 

6. 

7. 

8. 

9. 

]0. 

11. 

are UV''''.''VI'J 

on 

her 

human 

means the 

to 

- 19 -

matters 

and the 

an 

how of 

or 

to his or her 

manage death In a humane manner and thus. to 

and 

to 

for 

result in a 

of person. 

Kay was deprived of her s. 7 

same reasons. 

'-"'IVIall". as represented in 

and 0 f person. 

DrcyceeOll11!! by the 

to extent operate to 

of s. 7 of to 

and of the person by 

s.7 to 
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12. The right to liberty of a person who assists or supports a grievously and iJTemediably ill 

person to obtain physician-assisted dying services is engaged by prosecution and the 

threat of prosecution under the 

13. The restrictions imposed under the impugned provisions, to the extent that they operate to 

14. 

15. 

16. 

l7. 

prohibit a person from assisting or supporting a grievously and irremediably person to 

obtain physician-assisted dying services, result in a deprivation of the person's 

s. 7 right to liberty. 

right to liberty of persons or support a 

person to obtain physician-assisted dying be protected order 

to meaning to s. 7 life, liberty and the person grievously and 

irremediably ill persons. 

The to libeliy of a physician seeks to provide physician-assisted 

to a grievously and irremediably ill patient IS 

prosecution under the impugned provisions. 

The restrictions imposed under the 

prohibit a physician from providing 

irremediably ill patient. in a deprivation the 

and threat of 

to extent that operate to 

dvinu services to a urievouslv .., t::':' b.; 

s. 7 right to liberty. 

The right to liberty of a physician must be protected in to meanmg 

to the s. 7 and rights and lITe:me:C1m ill to 

obtain physician-assisted 

Principles of Fundamental Justice 

18. application of the impugned provisions to 

legal distinction by which the law enables, 

grievously and irremediably persons, even once 

dying is arbitrary. The 

,..,.·"tPr't" the right 

are no longer capable or by 

33 



means 

19. 

20. 

21 

22. 

- 21 

a to a 

care or treatment. but 

the context 

than 1S necessary to 

can su 

are 

are. the context 

to and 

15 

I) the reads as 

15. 

to 

111 

colour, 

prohibitions create 

disability to end their 

IS to 

are deprived 

physical 

provisions do not 

to remove. or 

means 

to 

m 

to limit 

purpose 

law and has the 

discrimination 

or ethnic 

s. 15(1). 

by reason material 

to die 

Persons unable to act to die 

out death in any 

same effect on persons 

34 



24. This inequality is imposed on the materially physically disabled by reason of their 

physical disability, \'v'hich is a personal characteristic listed as an enumerated ground of 

under s. 15( 1). 

25. inequality is a burden or disadvantage, as it limits the ability those subject to the 

26. 

27. 

inequality to make and act upon decisions that are fundamental to I ives and persons. 

This disadvantage perpetuates prejudice and stereotyping about individuals with physical 

disabilities. 

The impugned operated to Kay of the equal nrr,TP"'T1 and benefit of 

the law by their discriminatory operation on and application to her by reason 

physical disability, 

By virtue of the nature ALS and Gloria's steadily physical condition, the 

impugned provisions will, for the same reasons, to 

protection and the 

For the same reasons, the impugned provisions deprive all disabled 

British Columbians, as represented in this proceeding the their to 

the equaJ and protection 0 f the law. 

Charter, Section ) 

Section 1 of the Charter reads as 

L The RighTs 

rights and freedoms set out in it subject 

prescribed by as can be demonstrably 

democratic 

guarantees the 

reasonable limits 

a and 

The said infringements of s. 7 and s. 15 cannot be lied pursuant to 

the burden 

address fi.)r service: 

Fax number serV1ce 

on Canada. 

1350 ~ 355 Burrard Street 

Vancouver Be 2G8 

604.687.1941 

s. L 
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u,""",,-.,,,, for '<"'MlIf'''' (if any): jarvay@arvaytinlay.com 

Place of trial: Vancouver, British Columbia 

The <),1,1,.",.,,,, of registry 800 Smithe Street. Vancouver BC V6Z 2C5 

plaintiffs lawyer for plaintiffs 

JOSEPH .J. ARVAY, Q.c. 

Rule 7-1 (l) of the Supreme Court Civil Rules states: 

1. (1) U n!ess all parties of record consent or the court otherwise orders, each 

party of record to an action must, within 35 days after the end of the pleading 

period, 

(a) prepare a list of documents in Form 22 that lists 

( 

0) all documents that are or have been in the party's possession or 

control and that could, jf available, be used by any party at trial to 

prove or disprove a material fact, and 

(ii) all other documents to which the party intends to refer at trial, and 

(b) serve the list on all parties of record. 

APPENDIX 

[The following infilrmation is provided/or data collection purposes only and is 0/ no legal 

e,Oix!. ] 

Part!: CONCISE SUMMARY OF NATURE OF CLAIM: 

A challenge to the constitutional validity or applicability of the provisions of the Criminal Code, 

R.S.C., 1985, c. C-46, that prohibit physician-assisted dying, including those provisions that 

render someone criminally liable for aiding or counselling same or otherwise render someone a 

party to a criminal offence for arranging, supporting or otherwise participating in 

physician-assisted dying. 

Part 2: THIS CLAIM ARISES FROM THE FOLLO\VING: 

[Check one box below for the case type that best describes this case.] 

A personal injury arising out of: 

o a motor vehicle accident 

o 
D 

medical malpractice 

another cause 

A dispute concerning: 

36 



Part 3: 

D 
D 
D 
D 
D 
D 
D 
D 
D 
~ 

D 
D 
D 
~ 
D 
D 
D 

contaminated sites 

construction defects 

real property (real estate) 

personal property 

the of goods or 

investment losses 

the lending of money 

an employment relationship 

- 24 -

or other aeneral commercial matters 
b 

a will or other issues concerning the probate of an estate 

a matter not listed here 

THIS CLAB:f INVOLVES: 

[Check all boxes below that apply to fhi.'; case] 

a class action 

maritime law 

aboriginal la w 

constitutionallaw 

conflict of laws 

none above 

do not kno\v 

Part 4: Enactments relied upon: 

Canadian of Rights and Freedoms, Part I of the Aef. 1982 

198], Schedule B to the Act 1982 .K.), 1 c. ! 1 

1867 (UK). 30 & 31 Vict .. c.3. R.S.C. 1985, App. II. 
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