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IN RESPECT OF RESPONDENTS’ MOTION TO STRIKE APPLICATION

Overview

1. - This application for judicial review should be struck as it is clearly improper and

berelt of any pbssibility of success.

2. The Applicanis do not have standing to bring the application. Théy are not

directly affected by the matters in issue and do not meet the criteria for public interest

standing. The application as framed does not raise an issue that _ﬁiay be resolved in the
~ applicants” favour. There are other reasonable and etfective ways to bring beflore. this

Court such scrious issues as may arise in the future. -

3. The Applicants do not challenge the validity of | any specific administrative or..

executive action that may properly be the subject matter of judicial review. Instead, they
ask this Court fo make new policy governing the handling of detainees by the Canadian

Forces. .

4. There is an insufficient factual foundation for determination of the constitutional
issues raised. The Applicanis neither allege, nor adduce cvidence to establish, that the

rights of any specilic, identifiable person under the Canadian Charter oj'-Rz‘gh:‘S'-amd
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Freedoms have been or are likely to be infringed by the conduct of the Canadian Forces

in Afghanistan. The application is, for that reason, speculative and premature,

5. Further, the Charter does not apply to the conduct at issue and the substantive

rights invoked arc not engaged on the facts alleged.

6. The Applicants ctr in equating the detention of persons by the Canadian Forces in
the course of military operations in the sovereign state of Afghanistan with the detention
of pcrsbns under Canadian law in Canada. The situations arc not comparable. The legal
'rcgime underlying detention by the CF outside Canada is governed by intermational law,
including the law of armed conflict and United Nations: (UN.) Security Council

resolutions, and by the domestic law of Afghanistan,

7. The récen’s decision of the majority of the Supreme Court of Canada in R. v. Hupe
directljr and completely foreéloscs the within application for Judicial Review. Since
there is no evidence that Afghanistan consents to the application Canadian Charter of
Rights and Freedoms to the detention and transler of persons vﬁthin its borders there is

no Canadian authority to enforce the same.

8. Finally, the Applicants raise their Charter claims in respect of matters thal are
otherwise not justiciable and are, in any event, now moot in light of the Supplementary

Arrangement between Canada and Afghanistan.

' PART I - STATEMENT OF FACT

9. By Notice of Application issued on 21 February 2007, the Applicants, Amnesty

International Canada and the British Columbia Civil Liberties Association, commenced

- this application.

10.  The application is for judicial review in respect of “actions or potential actions of
the Canadian Forces deptoyed in the Islamic Republic of Afghanistan”, Thesc “actions or

potential actions™ arc not spe'ciﬁed.
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11, The Notice refers to an Arrangémenr Jor the Transfer of’Derafﬁees'BeIween-fhe
Canadian Forces and the Minisiry of Defence of the Islamic Republic of Afzhanistan
(the “Arrangement™) to which those “Partidipant's” consented on 18 December 2005. 'The
Applicants aliege that the Arrangement does not provide adequate safeguards to ensure
that detainces transferred by the Canadian Forces to the custody of Afghanistan will not
be torturcd. They further allege that the Canadian Forces continue to detain and transfer
individuals to the cusiody of Afghan authoritics,, “despite the substantial risk ﬂmt these

individuals shall be subject to torture”,

12, The Applicants seek t._h'e following remedies:

(a) a declaration that the “Canada-Afghanistan Agreement” violates sections 7 _

and 12 of the Carnadian Charier of Rights and Freedoms because it provides for

the transter of detainees without adequate substantive and procedural safeguards’

against a substantial risk of torture;

() & writ of prohibition preventing the Canadian Forces from transferring

-detainces to Atghanistan or other countries without such safeguards; and

{(©) a writ of mandamus requiring the Respondents to inquirc into the
condition of_ all detainees transferred by the Canadian Forces to the custody of
other countries since December 2001 and to request that the detaiﬁees be returned

to the custody of Canada.

PART I1 - POINTS IN ISSUR

13, Should this appiication be struck out as being so clearly improper as to be bereft

of any possibility of succcss?

14, The application is clearly improper and cannot succeed because the Applicants

have neither direct nor public intercst standing, their application is inappropriate for

Judicial review, it is not supported by a sufficient factual foundation and the Charrer docs



not apply to the conduct at issue. In any event, the application is moot and not otherwise

justiciable apart from the unsupported Charter claims.

PART IH - ARGUMENT

A.  Preliminary Motions o Strike

15, This Court has jurisdiction to dismiss ina summary manner an application that is

so clearly improper as to be bereft of any possibility of success._l

16.  Although the material facts in a pleading are to be faken as true on a motion to
sirike, the Applicants cannol rely upon allegations that arc based on assumptibns and

speculation or-other allegations that are incapable of proot®.

B.  The Applicants Do Not Have Standing

17.  The Applicants lack standing lo bring this application. They are not directly
‘affected by the matters in issue and they do not mect the test for public interest standing.
There is therefore no basis upon which this Court may exercise its discretion to grant

_public interest standing.

i) _ Stahding Can be Decided As a Preliminary Matter
18.  The Court may properly determine the question of standing on a motion to strike.’
19, The nature of the Applicants’ inferest in the substantive issues raised by {his

application is clearly established in the allegations and grounds set out in the Notice of

Application, in the affidavits of Alex Neve and Murray Mollard and in the transeript of

! David Bull Laboratories (Can.j Inc. v. Pharmacia Ine, [1995]) 1 F.C. 588
* Operation Dismantle inc. v. the Oueen, |1985] 1 S.C.R. 441 at pats 25-27
* Fintay v. Canadd (Minister of Finance), [1986] 2 S.C.R. 607 at par. 16
Canadian Bar Assaciation v. British Colwmbia, [2007) |W W.R. 331 (B.C.S.C) at pars. 28 10 32

.
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cross-examination. There is no need for addifional evidence or for full argument on the

merits of the application to decide the question of standing.*

iiy. ~ The Applicants Are Not Directly Affected -
20.  An application for judicial review may be made by anyone “dircetly affected” by

" the matter in respect of which relief is sought.”

21. . The matter at issuc in the aﬁplica.tion may be described generally as the
constitutionality of the Arrangement governing the transfer of detainees by Canadian

Forces to the Government of Afghanistan,

22. Although the Applicants may be genuinely interested in this issue they are not

directly affected by it. Their legal rights or position are not affected nor are they subject

to any additional legal obligatioﬁ. They do not expericnce éifferen_tial freatment or
~speeial prejudice. [n short, they neither benefit nor suffer any direct adverse impactl (rom
the_cunducl al issu@.{3 '
23; The Applicants invoke the Canadian Charter of Rights and Freedoms in support
- of their application but they do not assert that th_eir own Charter rights have been
violated. Where a party does not claim a breach of its own rights under the Charter, the

question of standing falls to be decided under the test for public interest standing.”

iii) The Test for Public Interest Standing

24. The words “dircetly affected” in subsection 18.1(1) of the Federal Courts Act are

to be given a broad meaning so as to provide the Court discretion to grant public interest

* Canadian Bar Association v. British Columbia, supra (B.C.5.C.) at par, 32

* Subsection18.1¢1), Federal Courts Act, supra

® Independent Contractors and Business Association el af' v, Canada (Mmm‘er af Labiour) et al., (1998),
225 N.R. 19 (C.A) at 27 _

" Hy and Zel's Inc. v. Ontario (Attorney Generall, supra
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standing where an applicant meets the criteria therefore established by the Supreme Court

of Canada.®

25, A courl must consider three criteria in deciding whether to exercise its discretion

to grant public interest standing o an applicant:

{1} whether there is a serious issue raised as to the invalidity of the legislation

or conduct in question;

(it} whether the applicant is directly affected by the legislation or conduct or,

it not, has a genuine interest in its validity; and

(i} whether there is another reasonable and effective way to bring the issue

before the court.”

a} Neo Serious Issue

26. 1he requirement that an applicant for pubhu interest standing raise a “scrious
issue” calls for con51deratmn of both the importance of the issu¢ and the likelthood of it
being resolved in favour of the applicant. Tt is appropriatc to consider the merits of the

claim given the discrctionury nature of public intercst standing and its concern to ensure

 {hal scarce judicial resources are not squandered. '

27, " The threshold questlon is whether the Applicants have fairly arguable case or, in

other words. a redsonable cause of action.’

28. The issues raised by the Applicanis cannot be resolved in their favour:

* Sunshine Village Corp. v. Superintendent of Banff National Pari (1996), 44 Admin. LR. (2d) 261 (Fed,
C.A)
Sterra Club of Canada v. Canada (Minister of Finance), [1999] 2 F.C. 211 (T.D)
? Canadian Council of Churches v. Canada (Minister of Employment and Immrgra.!wn), [1992] | §.CR.
236 atpar. 37
" Sierra Club of Canada v. Canada (Minister of Finance), supra, al par, 38
Rowell v. Manifoba, (2006}, 265 D.L.R, (4™ 173 (Man. C.A.) at par. 50
" Sierra Club of Canada v. Canada (Minister of Finance), supra, at par. 39




1) The application does not raisc a scrious issue as to the validity of any
specific decision, order, act or pr—oéccding. Instead, the Applicants ask this Court
to make 4 new constitutionally-compliant policy for the handling of detainees by
the Canadian Forces, an inqui'i_y that is inconsistent with the nature of judicial

review.

(i)  The application is not supported by a factual foundation sufficient to
decide the Charter issues raised. "Therc is no cvidence that the Charter rights of

any identiliable persons have been or will be infringed.

(i} The Canadian Charter of Rights and Freedoms does not apply on the facts

alleged by the Applicants,

(iv)  The application is moot and not justiciable apart from the Charter claims.

29.  These arguments are addressed in detail below. In summary, the Applicants do -

not have an arguable case and do not therefore raise a “serious issuc” within the meaning

of the test for public interest standing.

b) Genunine Inferest

30.  The Respondents concede that the Applicants have a genuine interest in the

malters in issue in this application.

€) The Matters Can be Brought to Court in Other Ways

31.  There are reasonable and elleclive ways for these matters to be brought to Court
for adjudication by those persons directly affected by any alleged violations of their

rights.

32.  Persons in Afghanistan may initiate legal proceedings in a Canadian court in an
.attempt to obfain an appropriate remedy. Indeed, while not accepting the viability of the

claim, it 1s noted that residents of Kandahar, Afghanistan, recently sued the government

o T
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of Canada in the Ontario Superior Court of Justice for actions of the Canadian Forces _(tl;le
“CF”) in Afghanistan — The Esiate of Nasrat Ali Hassan et al. v. Her Majesty The Queen _
et al., 06-CV-318619PDI.

33.  The Respondents do not assert that abuse or torture must have occurred before
this Court may consider a Charter claim brought by or on behalf of a detainee. However,
a claim must be supporfed by evidence of the specilic circumstances said to cstablish a
likely violation of the Charter. In other words, there must be an identifiable individual
- whose rights are likely to be infringed as a consequence of particular government

condugt,

C. No Basis For Judiciat Review Under the Federal Courts Act

34, The application does not raise a matter in respect of which a remedy is available

under section 18 of the Federal Courts Act.??

35.  The application docs nrot idemtify any administrative or executive action that
violates or is ]ikély to violate the Charier rights of any specific individual or individuals;
the facts adduced do not establish that a violation of the Charter has ocourred or is likely
to occur; and the Applicants are therefore not entitled to the prerogative remedies thej'

scek.

36.  Furthermore, an application for judicial review may only be brought in respect of

a decision, order, act or proceeding ol a federal board, commission or other tribugal,'

37.  The Notice of Application does not Impugn any specific gdmimstralive-or

executive action.

12 Section 18, Federal Courts Act, RS.C. 1985, ¢. F-7 & Krause v. Canada, [1999] F.C.I. No. 179 (C.A.)
at par, 21 - : :
" Subsection 18,1(1), (3}, Federal Courts Act




{a) No Decision or Order

38.  Insofar as the applicaticn may be said to concern a decision or order, the Notice of
Application is deficient and does not conform to the requirements of the Federal Courts
“Rules. 'The Notice does not specify any decision or order in respect of which the

- application is made, or the tribunal alleged to have made any such decision or order.'*

39, To the exten that the Applicants challenge the decision of the Chief of Defence
Staff to enter into the Armngemeﬁr the application is out of time and must be dismissed,
An application for judicial review ol a decision or order must be brought within 30 days
after the time the decision or order was first communicated to party dircetly affected
thereby. The Arrangement was made on 18 December 2005 and the Applicants weré

aware of it at least as early as Apri.l. 2006.

(b) No Reviewable Act or Proceedings

40, The Applicants purport to challenge certain “actions or potential actions™ of the

" Respondents but the Notice dogs not specify them with the required particulerity.

41, The Arrangement is not an “act or proceeding™ and does not pro;\f_ide for any act
or proceeding that may be reviewed by this Court. In particular, the Arrangemeﬁf does
not authorize or compel the Canadian Forﬁes to transfer detainees to the custody of
Afghanistan or any other country, Instead, the Arrangement merely esiablishes

procedures “in the event of a transfer....”.

42. Moreqver, the Arrangement contains explicit terms designed to prevent the abuse
or torture of detainees. The Participants to the Arrangement (lhe Canadian Forecs and

the Afghanistan Minister of Defence) are required to treat detainecs in accordance with

the standards set out in the Third Geneva Convention; the Afghan authorities undertake -

to maintain and safeguard detainees and {o ensure the protections provided by that
Convention; the Participants undertake 1o maintain written records for all detainees; the

Participants undertake to notily the International Committee of the Red Cross of all

'* Rule 301(c), Federal Courts Rules
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transfers, conlirm the right of the ICRC to visit detainees at any time while in the custody
of the Canadian Forces or Afghanistan and to inspect the records maintained; the
Participants recognize the legitimate role of, and undertake 1o cooperate wiﬂl, the Afghan
Independent Human Rights Commission in cxcercising its role; andl the Participants
~ undertake that no persen transferred from the Canadian Forces to Afghan authorities will

be subject to application of the death penalty.

43, By its terms the Arrangement docs not violate or provide for the violation of the
Chariter rights of any person.  As such, the Arrangement does not alfect the rights or

interests of any person. It is therefore not reviewable.

44.  To the extent that the Applicants chaiIeng'e a policy or practice of transferring of
detainees withoul additional substantive and proccdural safeguafds, they do not adduce
evidence (o show that existing safeguards are inadequate or violate Charter standards. In
particular, they do not allege or prove that any individual transferred by (he Canadian
. Forces into the custody of Afghanistan has suffered or is likely 1o suffer any abuse or
torture inclu-ding as a result of the drrangement, or that Afghanistan is unwilliﬁg or

unable to comply with the standards of the Third Geneva Convention.

45,  In effect, the Applicants ask this Court to review a policy or practice in the
absence of concrete facts demonsirating that any right or interest has been or is likely to

be infringed. This is not permissible on judicial review. '

fc) No Serious Issue

46.  An applicant for public interest standing must raise a “serious issue” relating to
the invalidity of legislation or to a public act undertaken without or in excess of statutory

authority or constitutional limits."”

'* Mearkevich v, Canada, | 19991 F.C.J. No. 250 at par. 13 (appeal allowed without reference to this point,

[2001] 3 F.C. 446 (C.A.) and [2003] 1 8.C.R. 94}. '

16 Alberta v. Canada (Canadian Whear Board), [1998] 2 ¥.C. 156 (T.D.}, affirmed (1998), 234 N.R. 74
(C.AL) '
The Professional Inslitute of the Public Service of Canada v. Canada Customs and Revenwe Agency,
2004 FC 507. ’ '

" Canadian Bar Association v. British Columbia, supra, at pars. 44 & 45



11

47. As discussed, the application does not focus on any specific act or decision. It is
satd to be brought in respect of unspecified “acts or potcntia,l acts of the Canadian
Forces.” Reference is made 1o the Arrangement but that Arrangement does not, by itself,
have any legal comscquences. Moreover, it has been supplemented by a second
Arrangement.  The aﬁpiication does not raise for determination the legality of any

particular transfer decision.

48.  Instead, the application is cast more hroadly. 1l alleges that existing transfer
practices are insufficient because they do not provide adequate “substantive and

procedural safeguards™ against a substantial risk of torture.

49.  The application does not say what is meant by adequate' safeguards. It does not
shox_& how specific individual rights are infringed by existing practices that allegedly [ail
to meet a discernible constitutional standard. o thc absence of concrete facts, il is

hypethetical in nature.

50.  The application seeks to compel the Respondents to implement unspecified
additional measures. 1t will require this Court to embark upon the inappropriate exercise
of inquiring into transfer pr’acticés and delining ‘a constitutionally compliant scheme for

the handling of detainees.'*

51. An inquiry of this sorl is inconsistent with the nature of judicial review. 1 is a

poiitical submission not a cognizable legal challenge. 19

D. No Charter Application

(iy-  The Charter Does Not Apply In The Circumstances of This Case

52. The Supreme Court of Cunada’s June 2007 decision in R. v. Hape stands for-the

general proposition that the Charter cannot be applied extraterritorially without host state

*® Canadian Bar Association v, British Columbia, supra, at par, 49

¥ Conadian Council of Churches, supra. See also, Transcript of eross-examination of Alex Neve, dated
September 12, 2007 at Qs 36-47, 87-92, & 160-164 Respondents’ Motion Record at 252-254, 264-267,
286-287 & Exs, *B”, “D" & “E” to the Affidavit of Alex Neve, illustrating the underlying nature of this
dispute as broadly political and pelicy oriented

g



12

consent. There. is no allegation in the case ‘al bar thal the sovereign Republic of
Afghanistan has consented to the application of the Canadian Charier in this way on its

territory®

Canadian law cannol{ be enforced in another state’s territory without that
stale’s consent. Since extraterritorial enforcement is not possible, and
enforcement is necessary for the Charfer to apply, extraterritorial
application of the Charter is impossible.

(Emphasis added.)

53, The Supreme Court in Hape recognized that Canada cannot enforce its law
(exercise enforcement. jurisdiction) on the terrifory of another state unless thal siate

consenls to the same?‘ L

54 Fur'thermo're: Ilape makes it clear that the inquiry into the extra-lerritorial
application of the Charter “begins and ends with s.32(1) of the Charter.” The wording
of 5. 32(1) defines fo whom the Charter applies as well as the circumstances the Charrer
| applies to those actors. The fact that a state actor is involved is not in itself sufficient o
ground C}zaﬁer application. Two thréshold questions must be asked in order to determine

whether the Charter applics™

i) Is the actor an official or other agent of the government purporung 10

exercise statutory authonty ora pubhc function?

i1} Even 1f the actor is prima facie a state actor, are the impugned acts within

the authority of the Parliament of €anada {or Provincial Legisiatures)?

55. The. challenged transfer activities of the CF in Afgha11i§tan cannot be said to be
“within the a_uthofity of Parliament” as that phrase in s.32(1) of the Charter has been
interpreted by the Supteme Court in figpe. The detention and transfer of detainees by CF

iﬁ Afghanistan takes place pursuant to Afgh:-in and international law, incloding the law of

R v. Hape, [20071 8.C.1. No. 26 at par 85.
2 R v. Hape, [2007] 8.CJ. No. 26, par 69 & 106
2R Hape, [2007] S.€.J. No. 26, pars 94 & 103 (cite)
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-armed conflict, 1o which the Charter does not apply.” The épplication of the Charier to
CF detenfion and transfer activities pursuant to Afghan and international law as
challenged in this case would be an impermissible exercise of Canadian jurisdiction as
understood under international law and would be an impérmi'ssible interference into the

sphere of Alghan sovereignty.

36.  The Supreme Court of Canada clearly recognized the absurdity ol atlempting to

impose a particular country’s laws on a multi-national, international effort™:

The investigation and policing of such criminal activities requires
cooperation between states, Ji a cooperative investigation, Canada cannot
simply walk away when another country insists on following its own
investigation and enforcement procedures rather than ours. That would fall
short not only  of Canada's commitment io other states and the
international community to provide assistance in combaling transnational
crime, but also of Canada's obligation to Canadians to ensure that crimes
having a connection with Canada are investipated and prosecuted. As
McLachlin'J. wrote in Harrer, at para, 55:

Tt is not reasonable to expect {police forces abroad] to comply
with details of Capadian law. To insist on conlormily  to
" Canadian law would be to insist on external application of the
Charter m preference fo the local law. It would render
prosecution of offences with international aspects difficult if
not impossible. And it would undermine the ethic of reciprocity
which underlies international efforts to control (rans-border
crime. ..

57, The Applicants assert that Canada possesses the jurisdiction to grant Charter
rights to persons otherwisc under the sovereign territorial jurisdiction of Afghanistan
simply by virtuc of the fact that Canadian Forces, as opposed to TSAF or Afghan-forcesf,-
have engaged and temporarily detained these persons. This surprising proposition is

unsupported in both domestic and international law.

* The Charter docs not apply to forcign laws: Spencer v. The Queen, [19851 2 S.C.R. 278; Canada v.
Schmidt, [1987] 1 S.CR. 500
“* R v. Hape, [2007) 8.C. 1. No. 26 at pars 88, 97 & 98 (quote).

L
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58.  'The issue of whether activity that takes place cutside Canada is “within (he
Jurisdiction of Parliament,” as those words ar¢ used in s. 32(1) of the Charfer, must be

considered within the relevant international law framework® :

Where the question of application |of the Charter] involves issues of
extraterritoriality, and thereby necessarily -implicates interstate relations,
the tools that assist in the interprelation exercise include Canada’s
obligations under international law and the principle of the comity of
nations.

59, Central to the issue of extraterritorial application of the Charter is the rule that all
stales are sovereign and equal. Sovereign equalily is the “linchpin of the whole body of
nicrnational legai standards,” and “the fundamental premise upon which. all international
relations rest”. The principles of sovereign equality, territorial integrity and non-
interference in the internal affairs of a state are central to the conduct of international
relations and fundamental principles international law. As a matter of interﬁational and
Canadian law, Canada is obliged to refrain from interfering with other states, A key
manner in which Canada would interfere in the internal affairs of another state is by

applying the Charter in its territory without that state’s consent®®

Were Charter standards to be applied in another state’s territory without
ils consent, there would by that very fact always be interference with the
~ other state’s sovereignty,

60.  Asthe Colurt also noted in Hape; the most contentious claims for jurisdiction arise
when one state attempts to enforce its jurisdiction within another. “The fact that a state
has excreised cxtraterritorial prescriptive jurisdiction by enacting legislation in respect of
a foreign event is necessary, but not in itsclf sufficient, to justify the stale's exercise of
enforcement jurisdiction outside its borders" f&ttempls o enforce the Charter in another

country, so as to give Charter rights those [alling under the jurisdiction of that foreign

= R.v. Hape, [2007] 8.C. J. No. 26, pars 33, 34, 39
** R v. Hape, 1200?] .C.J. No, 26, pars 40, a1, 43,44, 45,47, 48, 50, 68, 69, 84, 113.

e
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stale, must necessarily impinge upon that country’s sovereignty as well as its prescriptive

and enforcement jurisdiction.”’

61.  The Afghanistan Compact is a key document which outlines the nature and ambit
of the involvement of Canada and indeed the international community in Afghanistan,
The CF is engaged in Afghanistﬁn‘ with the consent of the Government of Afghanis.taﬁ as
reflected in the Alghanistan Compact as well as the “Technical Arrangements” entered
into between Canada and-AfghaﬁisTan. In particular, the Afghanistan Compact provides
conscnt for ISAF operations based upbn a [undamental recognition and respect for

Afghan sovercignty™:

Full respect for Afghanistan’s sovereignty and strengthening dialogue
and cooperation between Afghanistan and iis neighbours constitute
an essential guarantee of stability in Afghanistan and the region. The
international community will support concrete confidence-building
measures to this end. '

#Ed

Governance, Rule of Law and Human Rights

The Afghan Government and the international community reaffirm their
comimitment (o the protection and promotion of rights provided for in
the Afghan constitution and under international law. ..

(Fmphasis added)

.62, Nothing in the Afghanistan Compact suggests that Afghanistan has consented to
the-apﬁiiéatiun of Canadian or any other forcign law in Afghanistan, Rafher, Canada and
other members of the international community have pledged to respect and support the
sévereignty of Afghanistan. Mcmbers of the CF are in Afghanistan to provide assistance
and to play a supporiive role in order to stréngthen and bolster the sovercignty of
Afghanistan, Tohold that Canadian law, including the Charrer, is consensually operable
in this context is contrary to the fundamental basis of the Afghanis_tan Compact, and U.N.

. - 2
Securily Counsel resolutions.*

. ¥ R.v. Hape, |2007] 8.C.1. No. 26, pars 63-64 & 85

* Afghanistan Compact, at 2 & 3 and see more generally at 1-5 & Annex 2,, The Afghanistan Compacl
has been supported by UN Scourity Council Resolution s 1659 (2006), 1701(2006) and 1746 (2007),
Annex 1 {o Greenwood Report, Respondent’s Motion Record 67-111 & 113-130

2 Afshanistan Compact, Annex 2 to Greenwood Report, Respondent’s Motion Record at 113-130
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63.  Canada’s acceplance and respect for the sovereign authority of the Government of

Afghanistan has been repeatedly expressed.™

04.  Canada and Afghanistan have agreed to the applicétion of a limited range of
Canadian laws in Afghanistan, The Technical Arrangements provide for the application
of Canadian rather than Afghan law to any questions of a criminal or d-'lSCipli_nary matter
invo]ﬁng Capnadian personnel in Afghanislan. They reflect a standard practise of
allowing a state deploying mililary personnel on the territory of another state to discipline
 them according to its own laws.’? This consent for the exercise of Canadian jurisdiotion-.
in Afghanistan is. very limited and distinct and does not cover CF detention and transfer

activities in respect of non-Canadian detainees held in the course of military operations.

65, The applicants seek an order that would apply the (harfer to the transfer of
_detainges by the CF in Afghanistan. This would be inconsistent with Afghan
sovereignty, the law of armed conflict and relevant UN Security Council Resolations
authorizing ISAT operations, As the Supreme Court of Canada indicated in Hape,
whenever possible, the court should “ensure consistency between its interpretation of the
Charter, on the one hand and Canada’s international ‘obligationé and the relevant

principles of internationat law, on the other”.**

ii} No Substaative Charfer Rights/Guarantees are Engaged
a) General — The Charfer Cannot Be Applied in a Vacoum

66.  Charter decisions must only be made on the basis of a fuil factual record. The

Supreme Court of Canada has stated that Charter decisions should not and must not be

* See for example: Testimony of Ms. Colleen Swords, Assistant Deputy Minister, International Security

- Branch and Political Direct, Depariment of Foreigm Affairs and International Trade House Standing
Commitice on National Defence before the Standing Committee on Defence , Transcript of Proceedings

" Before the House Standing Committee on Defence, December L1, 2005 at 10 11, Affidavit of Alex Neve,

- Sworn Auguist 29, 2007, Ex. “E”

* Canada-Afghanistan, Technical Agreement, dated December 18, 2005 . Fxchibit 5 to Cross Examination

‘of Alex Neve, Respondents’ Molion Record at 367-370.

*R. v. Hape, [2006] S.C. 1, at par 55.
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made in a factual vacuum, To do so would trivialize the Charter and inevitably result in

ill-considered oprinions.g'3

67. - The Courts will not take remedial action where the occurrence of [uture harm is
neither reasonably foreseeable nor probable. The Charter cannot reasonably be read as
imposing a duly on the government to réfrain from any acts which might lead to
consequences that deprive or threaten to deprive individuals of their life and security of
the person unless there is a basis in fact. A Cﬁarrer_duly cannot arise on the basis of

speculation and hypothesis about possible effects of government action.”

68.  Violattons of Charter rights must be pleaded for particular individuals in
particular circumstances. This is not merely a formal requirement arising {rom the

wording of subsection 24{1) of the Charrer: withoul a p'leading of “individual

circumstances, thete is no basis upon which to find either a Teasonable foreseeability of

harm' to, the particular individual or the causal connection between the government
conduct under review and the alleged breach. In the absence of such particulars there is

no reasonable claim,*

69.  The reasons for pleading the particulars of a violation of the Charfer are clear.
IFirst, the courts will not restrain conduct which is hypothetical or speculative: there must
be a cognizable threat to a legal interesl. Second, the courts require specific facts o
ensure that they hear from those most directly affected and that _Ckarrer' issues are
decided in a proper factual context. Third, the failure of a diffise challeﬁgc could
' prejudice subsequent challenges brought by parties with speeific and factualiy established

LDmpL-.tm ts.”

70.  In the context of decisions regarding deportation, for example, the Supreme Court

in applying section 7 of the Charter has engaged in a very specific factual inquiry into

™ MacKay v. Manitoba, 198912 S.C.R. 357 at 360 & British Columbia (Attorney General) v. Christie,

2007 SCC 21 at par.28

A Operation Dismantle Inc. v. the Queen supra, at pars. 29, 36

* Canadian Bar Association v: British Cotumbia, [2007] 1W, W.R, 331 (3.C.8.C.); Suresh v. Canada
{Minister of Citizenship and Immigration}, [200211 S.C.R. 3

¢ Operation Dismantle Inc. v. the Queen, supra; Dansan v. Ontaria {Attorney General), [1990] 2 S.CR.

1086 at 1693; Hy and Zel's Inc. v. Ontario (Artorney General), [1993] 3 S.CR. 675, at 693-694
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whether a particular individual faces a substantial risk of torfure if returned 1o his or her

country of nationality, In Suresh v. Canada,”’ the Supreme Courl observed that the
factual inquiry will require, inter alia, consideration of the human rights record of the
country of nationality, the personal risk faced by the claimant, any assurances by the
government of the country of nationality that the claimant will not be tortured and the
value of such assurances, the ability of the country of nationality to control its own

security forces.”

71.  Decisions such as Swresh, in the immigration context, and United States v.
Burns,” in the extradition context, fllustrate the need for a particular factual context in
Charier cases focused on the personal ¢ircumstances of individuals whose Charrer rights

are claimed to be atrisk. That context is absent in this application.

72.  The application lacks a sufficient cvidentiary basis for Charter review and

therefore must be dismisscd for this reason alone,

b) - Section 7 is Not Engaged

73. Section 7 proteets the individual’s rights to life, liberty and sccurity of the person.
These righis are individual in nature; they cannot be advanced by individuals,
61'ganizations, corporations, cstates or by others, such as the Applicant, whose rights are
not directly affected. This is the case regardless of whether such entities seck to advance

litipation in what they perceive 1o be matters of public interest,*

74, There are no individual Applicants in this case. In fact, no evidence of any

~particular individual impact on any individual’s life, liberly, or security of person has
been proffered. Mr. Neve, the Secretary General of Amnesty Intcrnational Canada

(“Amnesty”) admitted during cross-examination that neither he nor any employees from

7 Suresh v. Canada (Minister of Citizenship and Immigration, [2002] 1 S.C.R. 3

** Suresh v. Canada {Minister of Citizenship and Immigration), supra

¥ 1001] 1 S.CR. 283

* bwin Toy v. Quebee (4.GJ, [1989] S.C.R. 927; R. v. Edwards, [1996] 1 S.C.R. 128; Canada {dtioraey
. General) v. Hislop, 2007 SCC 10 Sec also: Canada (Aftorney General) v. Central Cavtage, [19907 2 F.C.
641 (C.A.).
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Amnesty had cver been to or directly investigated allegations of torture in Afghanistan.
Further, he admitted in letters aftached to his supporting affidavit in this motion that the
most up to date information Amnesly had on conditions in Afghan detention facilities

was derived from sccond and third hand reports dating from 2005.*

75. The challenged CF transfer activities in Afghanistan arise in the context of armed
conflict involving multi-national, U N, sanctioned military operationé in a foreign state.
Broadly spcaking, sections 7 to 14 of the Charfer have as their purpose the regulation of
the rclationship between the Canadian government and individuals in respect of the
administration of Justice in Canada, Consequently, there is a strong presumption that s, 7
has no application to CF detention and 'lra,nsfer activities in the context of mulfi-national

military operations in a foreign state.™

76.  The challenged CF transfer activities in Afghanistan cannot bc compared to
questions of deportation or extradition of individuals from Canada to anc'uthef state where
there are allegations that the particular individuals may face a substantial risk of torture
or the death penalty at the hands of officials of a foreign state. In the circumstances at
issue, the individuals are not being removed from Canada, and more importantly, the
transfers to Afghanistan are made in accordancchith Afghan and international law and

not Canadian law.

77.  Recently, in Thailand v. Saxena, an. cxtradition case, Saxena opposed his
extradition on similar grounds -_to those raised by the Applicants in the case at bar. In
particular, Saxena argued that Thailand was widely reported, including detailed re-ports
by Amnesty Intemati-onal, to mistreat criminals, that- ke would be subjected to a
“substantial risk” of torture, that he would be forced to live in poor and inhumane
conditions and that he might even be killed. Consequently, he argued that Canada’s

agreement to send him o Thailand would breach his s. 7 rights. The Court rejected the

" See Transcript of Cross-Examination of Alex Neve, September 12, 2007 at Qs 52-57 &144-148,
Respondents” Motion Record at 255-257 & 281-283,

* Blencoe v. B.C. (Human Rights Commissionj, [2000] 2 S.CR. 07 at pars 45-46. Sce also: Prentice v.
Canada (R.C.M.P), [2005] E.C.J. No. 1954 2005 FCA 393) at pars 41-43,

.
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notion that generic country reports or other information were sufficient to establish a

substantial risk.*

78.  Finally, the cowrts will not take remedial action where the occurrence of future
harm is not probable, where, in other words, it cannot be shown that the irapugned action

will cause of a violation of rights.**

¢) Section 14 is Not Engaged.

79.  While the Applicants make the bald assertion thatl individuals detained by CI in

Afghanistan in the course of military operations have the Charer right to retain and

instruct counsel, they seek no relief in relation fo s. 10(b). Morcover, nothing in their

materials establishes how the alleged failure to afford counsel results in a breach of the

detainees alleged ss. 7 and 12 rights. Consequently, the question of the application of -

8.10(b) is not a real issue hefore the Court angd requires no further consideration.®

80. in the alternative and ih any event, s. 10 of the Charter has no application (o
delenlions carried out by members of the CF as part of their ongoing mission  in
Afghanislan.. As noted above in relation to the non-application of s.7, CF detentions in
the course of military opcrations in a foreign state arise in a completely different context

| ahd fall cutside the purposes underlying ss.7-14 of the Charfer.

81.  The impugned transfers occur in the context of an armed conflict on foréign
territory in which the CF is participating in mulfi-national operations, including ISAF
operations conducted under the authmity of UUN Security Council Resclutions. The
cha]lenged detentions and {ransfers are govermned by the Afghan law and international law
(Law of Armed Conflict and relevant UNS CRs) and consu.;uenlly do not come mthm the

meaning of “detention” under s.10 of the Charier.

¥ Thailand v. Saxena, [2006] B.C.J. No. 446 (C.A) at pars 41-58. See also Greenwood Report at par 71,
Reﬂ.pondenl‘i Motion Record at 62-63.

* Operation Dismantie, supra at pars. 29, 36
- Gee Request for Relief, Notice oprpllcatmn Respondents?® Molmn Record, at 4-6.
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$2.  Additionally, the application of 5. 10(b) in the context of this case would lead 1o
an unacceptably absurd and ineffective result.*® The absurdity and ineffectiveness of
attempting to aftord detainees iﬁ foreign states subject to the jurisdiction and laws c;nf the
foreign state with right's. under s.10(b) of the Charrer was highlighted by an obiter

discussion of Justice LeBel for the majority of the Supreme Court in Hape:.

...For example, s. 10(b) guarantees to cveryone the right on arrest or
detention 7o be informed of the right to retain and instruct counsel without
delay; however, it also includes the right fo retain and instruct counsel
without delay. Conscquently, while imposing an obligation on Canadian
officers conducting an. interrogation abroad te inform the accused of a
right would not significantly interfere with the territorial sovereigniy of
the foreign staic, interference would occur if the accused were to claim
that right. At that point, Canadian officers would no longer be able to
comply with their Charter obligations independently . .. '

(Emphasis added)"’

d) Section 12 is Not Engaged

83.  Section 12 of the Charter, which guarantees the right not to be subjected to any
cruci and unusual treéatment or punishment, does not apply in this case. Section 12 has no
application when the impugned treatment or punishment is alleged to be cartied out by
foreign officials in foreign states acting under the authority of fbfcign laws. Cven if the
Charter could be said to apply th the detention and (ransfler of individuals by CF in the
course of military operations in Afghanistan, which is denied, the appropriate Charter

provision to apply would be 5.7 and not s.12.

84. In Kindler v. Canada (Minister of Justice), a challenge to a decision of the
Minister of Justice to extradite an individual from Canada to the United States without
sccking assurances that he would not be subjected to the death penalty, McLachlin J.

stated*®:

®See R v. M(MR) [1998]3 S.CR. 393,

YR v, Hape , [2007] S.C.C. 26 at pars 1-92(cite).

¥ Kindler v. Canada (Minister of Justice), [1991] 2 8.C.R. 779 al pars 168-169. Sec also: United States of

- Mexico et af v. Hurley (19973, 35 O (3d)} 481 (C.A.) at 13-14. Sce in a similar vein but in relation to 5. 7
issues: Lhafland v. Saxena, [2006] B.C.). No, 446 supra. Rodriguez v. British Columbia, [1993] 3 8.CR.
519 at par |82
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In my view, the guarantee against cruel and unusual punishment found in- -
5. 12 of the Charter docs not apply {o s, 25 of the Extradition Act or 16
ministerial acts done pursuant to s. 25. The Charter's reach is confined

to the legislative and executive acts of Canadian governments. ...

The fact that the Minister may seek assurances that the death penalty will
not be demanded or enforced in the [oreign jurisdiction does not change
this situation. The punishment, if any, to which the fugitive is
ultimately subject will be punishment imposed, .not by the
‘Government of Canada, but by the foreign state. To put it another
way, the effect of any Canadian law or government act is too remote
from the possible imposition of the penalty complained of to attract
the attention of s. 12,

(Emphasis added)

85. - Justice McLachlin’s approach (o the application of 5.12 in Kmdfer has since been

adopted by the Supreme Court as a whole in its decision in another extradition case:

44

United States v. Burns” The proper place, if any, for a discussion of “state

responsibility” under the Charter in respect of the removal of individuals to face a risk of _

serious harm at the hands of 4 foreign state is not under s.12. The transfer of individuals
by CF within Afghanistan according to Afghan and international law does not engage a
discussion of “state responsibility” under the Charier at all, and particularly does not

engage s.12.

iii)  Nos. 24(1) Charter Remedy is Available to the Applicants

86,  The Applicants do not challenge any Canadian siatute or re'gulation for
~ congistency with the Charter. As such a declaration of inconsistency_ under é.52 of the
Constitution Act, 1982 is neither sought nor available ih the circumstances of this case.
The only remedial provision that could have application 10 a challenge to CF defention
and transfer aclivities in the course of military 6pera’£ions in Afghanistan would be
s.24(1) of the Charter.

87, While section 24(1) of the Charter offers a broad remedial base, a remedy under

5.24(1) is only available to thosc whose rights have actually been infringed. An

¥ United States v. Bums [2001] S I No. § at pars 50-37.
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individual or organization that alleges violations of the rights of other individuals has no

standing (o scek and therefore cannot obtain a s.24(1) remedy on (heir behalf™™:

Secfion 24(1) sets oul a remedy for individuals (whether real persons or
artificial ones such as corporations} whose rights under the Charter have

- been infringed. It is not, however, the .only recourse in the face of
unconstitutional legislation, Where, as here, the challenge is based on the
unconstitutionality of the legislation, recourse to s. 24 is unnecessary and
the particular effect on the challenging party is irrelevant.

Section 32 sets out the [undamental principle of constitutional law that the
Constitution is supreme. The undoubted corollary to be drawn from this
principle is that no one can be convicted of an offence under an
unconstitutional law, The respendent did not come to court voluntarily as -
an interested citizen asking for a prerogative declaration that a statute is
unconstititional. If it had been engaged in such "public interest litigation”
it would have had to [ulfill the status requircments laid down by this Court
in the wilogy of "standing" cases (Thorson v. Attorney General of Canadu,
[1975] 1 8.C.R. 138, Nova Scofia Board uf Censors v. McNeil, 1976] 2
S.C.R. 205, Minister of Justice of Canada v. Borowski, [1981] 2 S.C.R.
575) but that was not the reason for its appearance in Court.

(Emphasis added)

88.  In the casc at bar the Applicants® seek relief only pursvant to s 24(1) of the
Charter. This .provision has no applicalion since the Applicants themselves have not

demonstrated, nor do they allege, that their own rights have been breached.

E.  PAST CHALLENGE NOW MOOT

89.  To determine whether a matter is moot the Court first looks Lo see whether there
s a “live confroversy” ie., a “tangibic and concrete dispute has disappeared and the
Issues have become academic™. In the absence of a concrete dispute, the Court will

consider whether, in its discretion, the matter should prou::raf;v:[.s

R v. Big M Drug Mart, [1985] 1 S.CR. 295 at pars 37-38(39). See also: R. v, Borowski, [1989] |
S.C.R. 342 ut pars 53- 54 & Canadian Bar Assoctation v. British Columbia, [2006] B.C.J. No, 2015 at pars
50-54 and  Hogg, Constifulional Law of Canada - Loose Leaf, Vol 2 (5 Ed}. Thompson/Carswell:
Tomnto 2007). , (40-3) Also see 40-27 to 40-28

TR Bomwak: [1989] 1 S.C.R . 342 at pars 15-16 (see also the discussion thai fullnws in pars l? 28

407
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4

60, R v. Borowski (# 2) the Supreme Court directed that any considcration of
mootness must take into account the proper role of the Court in respect of the issues
sought to be raised. That is, the Court should not, ag it beiﬁg urged to do in this case, be
used as a privatc reference or a private and ongoing arbiter of mulli-layered, politically

laden dialogues regarding broad government policies, In this regard, Sopinka J. wrote™:

40 The third underlying rationale of the mootness doctrine is the need
for the Court to demonstrate a measure of awareness of its proper law-
making. function. The Court must be sensilive to its role as the
adjudicative branch in our political framework. Pronouncing judgments in
the absence of a dispute affecting the rights of the parties may be viewed
as intruding into the role of the legislative branch.

91.  Applying the above consideration to the case at bar, it is plain and obvious that
the controversy that underpinned the within Application when it was issued in February
2007 no longer cxists. That is, both the Notice of Application and the Applicants own
evidence in reSpdnse to this motion, establish that the Applicants® sole challenge was to
the perceived insufficiency of fhe Arrangement between Canada™ and Alghanistan
regarding the transter of detainees. F urthen‘noré the applicants seek to have this Court
pronounce on multi-layered, wolvmg and comphcated political and international issucs

better left to the Crown and Parliament.’

92. It is clear that both the Applicants and their own supporting international law
expert advocated, at the time immediately leading up to the issuance of this application
and contemporancously thereafter, an arrangement in the nature of that entered into by

Canada and Afghanistan in May 2007.%

93. More imp.ortantly, the Applicahts’ own and sole expert on international law and

its purported requirements regarding Canadian transfers of Afzhan detainees, expressly

52R v. Borowski, supra at par 40, :

* See Transcript of Cross-Examination of Alex Neve, September 12, 2007 at Qs: 60-71, 74-79, 125-134,
176-186, 189-205 |, Respondents’ Motion Record at 257- 262, 276-278, & 290-303. See also: Affidavit
of Alex Neve, Exs. “B“ *DroeE
M See Transcript of Cross-Examination of Alex Neve, September 12, 2007 at Qs:157, 158,174 & 186
Respondents’ Molion Record at 286, 289, & 293 294 See also Affidavit of Alex Neve, Exs. “IB” LD &
GCE“
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claimed that, fom an international law perspective, Canada would meet its obligations if
it implemented an arrangement containing (i) similar provisions to those contained in the
Memorandum of Understanding between the Netherlands and Afghanistan; and (i} an
additional provision giving Canada the Iright to veto any transfer of its former detainees to

another country.

94. - Not only have those condilions been met, one of the Applicants® dirccting minds,
Alex Neve, the Secretary General of Amnesty International expressly and uﬁequivoc-all}'
agreed that the current Supplemental Arrangcmeﬁt between Canada and Afghanistan
provides even more safeguards than the requeét. These are the only conditions which

grounded the B.C. Civil Liberties Association’s participation in Applicaticrn,s ’

95 During the recenl cross-examination, Mr. Neve attempted, for the. {irst time, to
- distance himself from Amnesty’s own expert, saying now that these safeguards are just a
sood start and but not cnough, the fact of the matter is that nothing in the Notice of
~ Application, nor the actual record of the impetus bebind the same 'supports this sort of

revisionist, shifting of the legal goal in this matter.*

96.  The tangible and concrete dispute having disappearcd, this Honourable Court
should refuse to exercise its discretion to allow this moot application to proceed given the

host of other insufficicncics discussed herein,

~ F. -~ ISSUES ARE NOT JUSTICIABLE IN CIRCUMSTANCES

97.  The conduct at issue in this application involves the exercise of prerogative
powers and matters of “high policy” that are not justiciable, except for compliance with

the Charter,

98.  Justiciability relers to the appropriéteness of judicial review of an issue, The

- 4
specific inquiry is whether it is appropriate or obligatory as a matter of constitutional

- See Transcript of Cross-Examination of Alex Neve, Scptember 12, 2007 at Qs: 189-205 and Exhibits
“4” & “8" thereto, Respondents’ Motion Record at 295-303. See also: Affidavit of Alex Neve, Bx “E”
* See Affidavit of Alex Neve, Ex “E”. Sce also, Affidavit of Murray Meollard, sworn Feb 22, 2007 at par 6
& Tix. “A™, ' :
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Judicial policy for the courts to decide an issue or, instead, to defer to other decision-
making institutions. The question is whether the courts should or must decide it, not

whether they can decide it.”’

99.  In general, matiers that lack a sufficicnt legal component or require striking a
balance among competing policy, ideolegical, social, moral and historical factors will not
be justiciable. Suvch matters include executive decisions to sign a treaty, to conduct

‘International relations, to declare war and to deploy troops.”®

160. The propriety of military strategy. and operational decisions élre nbntiusticiable
because they involve moral, boiiticai and tactical operational considerations not within
the province of the courts to assess. Tt is not appropriate {or the courts to ¢cxpress an
opinion on the wisdom of the Executive’s exercise of its defence powers.”

101.  The Government of Canada has the authority over the conduct of all foreign
affairs. This is a prerogative power not subject to review.% These prerogative powers in
the field of foreign aliuirs include the power to do all acts of an international chafactcr,
such as the conclusion of bilateral or multilateral treaties or arrangements, or declaration

of war and the conclusion of peace.™

102, The decision of the Government of Canada to enter into the Arrangement with the
Minister of Defence of the Republic of Afghanisian constifutes an exercise of Crown
prerogative which engages both issues of the conduct of foreign relations and defence or

military operational decisions and, as such, is not reviewable in this Court

103, In Zurp v. Canada (Prime Minfsrer),.thé Federal Court dismissed an ﬁpplication
for judicial review brought to prohibit the Government of Canada from participating in

military intervention in Trag. The Court held that the application.had no reasonable

37

- of Energy, Mines and Resources), {1989] 2 5.C.R. 48 ar 49
* Black v. Canada (Prime Minister), (2001), 54 O.R, (3d) 215 (Ont. C.A.)
' Operation Dismantle,, . supra, at pars, 52, 64
0 Council of Civil Service Unions v. Minister of Civil Service Unions at 417-418
¥ Re Amendment of Constitution of Canada, [1981] 1 S.C.R. 753 at §76-877

Operation Dismantle, supra, at pars. 53-544, Sce also: C‘amda fAuditor Genera;’) v. Carnada (Mfmsfer :
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chance of success because a decision to deploy the Canadian Forces is one of “high

policy” and not therefore justiciable.”

104, Similarly, the Quebec Superior Court allowed a motion to strike an application for
a declaration that members of the Canadian Forces have violated the Geneva Conventions
in the course of military action in Afghanistan by detaining persons and transferring them
o the Unitéd States for transport to Guantanamo Bay. The Couwrt held that the case
concerned questions of state prerogative and international relations involving defence and

relations between states, questions that are bey'cjnd the scope of judicial review.®

105, The same principle applies in this casc. Neither the Arrangement nor the practice
of transterring detainees to the custody of the Government of Afghanistan is reviewable

By this Court except for possible violation of the Charier.

106.  Decisions made in the cxercise of the Crown Prerogative ate reviewable, but only
- under the Charter. Only if an individual claims that the exercise of a Prerogative power
-or a matter of high policy violates that individual’s Charter rights can the court enfertain

the cJai_m.ﬁ“

G. MISAPPLICATION OF INTERNATIONAL LAW

107.  As set out in the Expert Opiriion Report of Chrstopher Greenwood, the
foundation upon which the Applicants’ advance this case, ie., the applicable principles of

international law, is flawed.®®

108.  Neither the Applicants nor those for whom they puwrport to advocate can expect, at
intemational law, any [urther safeguards than those curtently provided by Canada.
Indced, the Canadian/Afghan Supplemental Arrangement provides additional safeguards

than 'aﬁre.required in the circumstances, Since the Applicants allege the Charter rights of

Iurp v. Canada (Prime Minister), [2003] F.CJ. No. 423; See also dleksic v. Canada (Attorney Generaf)
{2002} 0.J. No. 2754 (Ont. 8.C. — Div. Ct.), Blancov. R., 2003 FCT 263

Turp et al v. Chréiien et al., 2003 CarswellQue 872

Opemrmn Dismantle v. The Queen, [19835] 1 S.C. R 441

Black v. Canada (Prime Minisicr), Supra.
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Afghan detainees subsume and protect the alleged international obligations, it follows
that their current freatment cannot offend any Charter provisions as alieged by the

Applicants.

109. . The Respondents rely entirely upon the expert international law opinion of
Professor Greenwood in this area of the law. Professor Greenwood notes that the
Applicants have misunderstood: the legal basis for Canada to conduct military operations
in Afghanistan and, in particular the significance of the UNSC resolutions authorizing,
military operations; which rules of international Iavv;r, and in particular international
humanitarian law (the law of armed conflicl), are applicable to those operations; the
significance of the fact that any detention of persons and any transfer of such personé to
the Afghan authorilies oceurs entirely within the territory of the state of Afghanistan; and
the nature and eflectiveness of the steps taken by Canada to comply with its international

obligations. The key points established by Professor Greenwood’s Teport are as follows:

i)  the act of detain'ing and transforring to Afghan custody is an act
attributable to the United Nations. Accordingly, the dctainee is not within the

separate jurisdiction of Clanada;™

1) Atrticle 7 International Covenant on Civil and Political Rights (ICCPR)
has been interpreted “as impliedly including 4 duty not fo send someone 1o a State
where there is a real risk that they will be tortured”. Canada is not in breach of
Article 7. The standard for fransferring or not transferring “is ‘whether there are
-.vub.éranrfaf grounds for believing that there is a real risk that this pérricuiar'

person will be subjected to torture™ %’

1) HL is applicable to persons detained by CF. Thesc detainces are not
prisoners of war, Nothing in THL supposes access to counsel for detainees or

requires Canada to build prisons in Afghanistan or to transfor dctainees to

* Gireenwood Report, Respondents’ Motion Record, Tab 2 at 33-66.

*, Groenwood Report at pars 26- 35 & 63-66 , Respondents’ Motion Record at 43-47 & 59-60. See also;

Bhraemi v. France (App. No. 71412/01) generally and in particular at par 149, (EC HR Grand Chamber)
cmd Saramati v. France, Germany & Norway, (App Ne. 78166/01) (EC HR Grand (ﬂhdmbcr)

" " Greenwood Report at pars 67-72, Respondents’ Motion Record at 61-62,
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‘Canadian soil. Canada is not breaching any international legal obligations when

' transferring detainecs to Afghanistan; o8

1¥) the standard for the treatment of detainees is found at Article 3, commen
to all four Geneva Conventions. The current arrangements provide appropriatc

assurances to meet the provisions of Articte 3 and the CAT: * and

v)  the transler to Afghans from within Afghanistan does not engage the
Article 3 of the CAT — this article only applies to “refoulement” between separate

stales across an international frontier, ¢

110, Greenwood concludes that the Canada / Afghanistan arrangements are some of
the most extensive ever created and, together with the other considerations, make clear
that Canada is not in breach of any of its internationa! legal obligations in transferring

detainees to the Afghan authoritics in accordance with their terms.

* Greenwood Reporl al pars 36-39 & 33-78, Respondents’ Motion Record at 47, 48 & 54-66
* Greenwood Report at pars 43-47 & 75, Respondents” Motion Record at 43-52 & 64-65,
" Greenwood Report at pars 63-70 , Respondents® Motion Record at 59-62.
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PARTIV - RELIEF SOUGHT

110. - The Respondents respectfully request an Order striking out the Notice of

Application and dismissing the applicaiion {or judicial review with costs.

111, In the aliernative; the Respondents request an Order striking oul those grounds
and prayers for relief that in the opinion of this Honourable Courl do not disclose a

reasonable cavsc of action and cannot be sustained,

112, In the further alternative, the Respondents request an Order extending the time for
filing the Respondents’ aftidavits to a day that is 90 days from the dale of the Order

disposing of this motion.

All of which is respectfully submitted,

Dated: September 21, 2007,

O H S

H Sims .
Deputy Attorney General of Canada
Per: J. Sanderson Graham

- R. Jeff Anderson
Department of Justice
Room 1252/1262, East Tower
234 Wellington Street
Ottawa, ON K1A QIS8
Tel:  (613)952-7898/957-4851
Fax: (613)954-1920

Solicttor for the Respondents
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