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I. Introduction

1.

prepare this Report to address certain issues of international law which have

been raised in these proceedings and, in particular, in the affidavits of Mr

Hameed, Mr Neve and Professor Michael Byers,

number of serious misconceptions regarding the international law applicabic
to Canadian militarly operations in Afghanistan.  While some ol the
statements which they make — in particular that the prohibition of torlure in
international law is absolute and has the status of a rule of jus cogens (ie. a
rule recognized by the international commurity of Stales as a whole as one
from which no derogation is permitied) — are unquesitionably correct, both
deponents misunderstand the way in which that principle falls to be applied in

the centext of (he operations in Afghanistan and its place within the wider

framework of the infernational law applicable to those operations.

While I have set ouf below the details of my disagreement with Professor

Byers, Mr Neve and Mr Hameed, it is perhaps useful to summarise the main

features of that disagreement here. In my opinion, they misunderstand —

(@)  the legal basis for Canada to conduct military operations in

Afghanistan and, in particular, the significance of the UNSC

“resolutions authorizing military operations;

(b which rules of international law, and, in particular, international

humanitarian law (“THL"} arc applicable 1o those operations; *

I have been asked by the First Respondent, the Chief of the Defence StafT, to

I should say at the outsct that I believe that those aflidavits are based upon a



(c) the significance of the fact that any detention of persons by
Canadian forces, and any transfer of such persons to the Afghan
authorities, occurs entirely within the territory of the Statc of

Afghanistan; and

(d)  the nature and effectiveness of the steps taken by Canada to comply

with its international obligations.

4. In consequence, Mr Hameed and Mr Neve appear to conclude that if Canada
1s to comply with its inlernational {aw oh]igétim‘ls while still exercising a
power of detention, it must establish its own prison in Afghanistan and aflow
those held there access to Canadian counsel to advise them of their legal
rights (thongh without specifying under what law — international, Canadian or
Afghan — thase rights are said to arise). In my opinion international law !
contains no requircment on Canada 1o act in the manner he suggests,
Moreover, to confine Canada’s participation in a UN peace operation in the
way that they suggest would be inconsistent with the principles of

international law governing such opcrations.

5. This Report is set ont as follows. Part 1I considers the international legal
basis for Canadian military operations in Afghanistan, including the power of
detention.  Part 11 examines cerlain consequences which flow from the
decisions taken by the United Nations Securitjz Council {“UNSC”) with
regard to Afghanistan, Parl IV then turns to the international law relating to

the standards of treatment of persons detained in the operations in
Afghanistan. Finally, Part 'V addresses the application of those standards in -

practice.
II. The Legal Basis for Canadian Military Operations in Afghanistan

6. The starting point -for any analysis of the international legal basis for

Canadian operations in Afghanistan has to be the principle, laid down by the

. [ am not qualified to eomment on the application of Canadian or Afghan domestic Jaw and

nothing in this Report should be taken as an attempt to do so.



- International Court of Justice in the Case of the SS Lotus (France v. Turkey)

in 1927 that “the first and foremost restriction imposcd by international law
upon a State is that ~ failing the existence of a permissive rul¢ to the contrary
— it may not excreise its power in any form in the territory of another State™
Bound ufy with this principle — and with the rules of international law relating
to the use of force — is the principle that no State may deploy armed forces on
the territory of another unless it can rely on one of the justifications for such

deployment which is recognized by international law.

Mr Neve, Professor Byers and Mr Hameed do not directly address the
principles set out in the preceding paragraph. They are, however, cIeaﬂy

established in international law and are incompatible with the premise, which

: appeafs to underlie much of their teétimc-ny, that the situation of a person

detained by Canadian forces in Afghanistan can in some way be equated to

that of a prisoner held by Canadian authoritics in Canada in terms of the legal

- regime regarding access to counsel and transfer to the authorities of another

State,
A The Qverall Legal Basis for Operations

In my opinion, the legal basis for Canadian forces’ operations in Afghanistan
rests on three separate c¢lements, namely a mandate from the UNSC, the
cénsent of the Government of Afghanistan and the international law right of
individual and collective self-defence. The significance of these three
elements varies, however, depending on which aspect of Canadian operations

is under consideration.

Most Canadian forces in Afghanistan are deployed as part of the International

Security and Assistance Force (“ISAF”). ISAF is a multinational force under

- NATO command which has been deployed to assist the Government of

Afghanistan to restore peace and security in Afghanistan. It is not a “blue

beret” force but it has been authorized by the UNSC under ils powers in

3
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Chapter VII of the UN Charter. ISAF’s original mandate was set out in
UNSCR 1386 (2001) but this has been renewed and broadened in important

respects in a number of subsequent resolutions, noticeably UNSCR 1510

(2003) which extended the mandate so that ISAF was authorized to operate

outside Kabuol. TSAF currently operates under the mandate conferred by

UNSCR 1707 (2006). The principal resolutions are attached as Annex 1 to

~this Report.

The principal [’éalures ol the ISAF UNSCRs of relevance here are (i) that the
UNSC expressly considered that the rebponmblhty for maintaining security
and law and order in Afghdmstan rested with the Government ot Afghanistan
established after the overthrow of the Taliban and expressly recognized as the
legitimate government by the UNSC; (i) ISAF was given a mandate to assist -
the Afghan Government in that task; and (iii) ISAF was cmpoweréd to “take -
all necessary measures’.’ (UNSCR 1386, para. 3; UNSCR 1707 para. 2) to

accomplish this task.

UNSCR 1707 and its predecessors were adopted under Chapter VII of the
Charter of the United Nations. As such, they are legally binding on all States
Members of the United Nations, including Canada and Afehanistan, by virtue
of Article 25 of the Charter, which provides that “the Members of the United
Nations agree to accept and carry out the decisions of the Security Council in
accordance with the present Charter”. It follows that Canadian forces
operating as part of ISAF are authorized to du. 0 by the mandate conferred by
the UNSC. That provides a legal basis for the presence and operations of
those forces. As such, it would be sullicient in and of itself. That mandate is,
however, reinforced by the principles of consent and sel(-defence which are

considered below.

The mandate contained in UNSCRs 1386, 1510 and 1707 docs not apply to
those Canadian forces which are present in Afghanistan outside the
framework of 1SAF, in particular those Canadian forces which are deploved

as part of Operation Enduring Freedom (“OEF”), a US-led multinational
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opcration which is distinct from ISAF. The legal basis for their operations is
provided by consent and sell-defence. Nevertheless, it should be noted that
the UNSC has expressly stated its support for the activities of OEF (see, e.g.,
UNSCR 1707, preambic, and UNSCR 1746 {2007) para. 25).

Taking first the consent of the Government of Afghanistan to Canadian
operations on its territory, that consent has been manifested in a number of
different instruments. The Atghanistan Compact, concluded on 1 February
2006 by the Islamic Republic of Afghanistan and the international community

{Anncx 2 to this Report), provides that —

“Genuine security remains a fundamental prerequisite for achieving
stability and devclopment in Afghanistan. Security cannot be provided
by military means alone. It requires good governance, justice and the
tule of law, reinforced by reconstruction and development. With the
support of the international community, the Alghan Government will
consolidate peace by disbanding all illegal armed groups. The Afghan
Government and the inlernational community will create a secure
environment by strengthening Afighan nstitutions to meet the security
needs of the country in a [iscally sustainable manner.

To that end, the NATO-led international Security Assistance Force
(ISAF), the US-led Operation Enduring Freedom (OEF) and partner
nations involved in security sector reform will continue to provide
strong" support - to the Afghan Government in establishing and
sustaining security and stabilily i Adfghanistan, subject to
participating states™ national approval procedures. They will continue
to strengthen and develop the capacity of the national security forces
to ensure that they become fully functional. All OEF counter-terrorism
operations will be conducted in close coordination with the Afghan
Government and ISAF. [SAF will continue to expand its presence
thronghout Afghanistan, including through Provincial Reconstruction
Teams {PRTs), and will continue to promote stability and support
secutity sector reforms in its arcas of operation.

Full respeet for Afghamstan’s sovereignty and strengthening dialogue
and cooperation between Afghanistan and its neighbours constitute an
essential guarantee of stability in Afghanisian and the region. The
international community will support concrete confidence-building
measures to this end.”
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The Compact was expressly endorsed by the UNSC in UNSCR 1659 and
UNSCR 1767 (2006), which described it as providing “the framework [or the
partnership between the Afghan Government and the international

community” {Preamble, para. ).

in addition, the “l'echnical Arrangements between the Government of Canada
and the Government of the Islamic Republic of Afghanistan” of 18 December
2005 (Hameed, Exhibit L) and the two Arra;ngements.on the Transfer of
Detainees of 18 December 2005 {Hameed, Exhibit Y) and 3 May 2007
(attached as Annex § to this report), though not (as explained in paragraphs
73-74, below) legally binding instruments, are a clear manifestation of the
consent of Afihanistan w the operation of Canadian forces on its territory for

the purposes recognized therein,

Finally, there is the right of self-defence under intcrnational law. Article 51
of the United Nations Charter provides in relevant part that —
“Nothing in the present Charter shall impair the inherent right of
individual or collective self-defence if an armed attack occurs against

a Member of the United Nations, until the Security Couneil has taken
measures necessary to maintain international peace and security.”

It was this right which was the basis for the original Canadian-deployment to
Afghanistan in 2001, following the armed attack upon the United Statcs on 11
September 2001 and the threat of further aftacks. That the right of self-
defence was triggered by those attacks was recognized by the UNSC in
UNSCR 1368 (2001).° Canada and a number of other States invoked the
right of collective self-defence in respect of those attacks upon the United

States.

The statement, at parapraph 7 of Mr Hameed’s affidavit, that “international legal auwthority for
OFF is found in United Nations Secwrity Council resolution 13687 is inaccurale. The inlernational legal
authority for OGF was derived from the right of sclf-defence under general international law, the
application of which was recognized by the UNSC in resolution 1368, ‘The reselution does not in itself
provide a legal justification for military action in the way that the UNSCRs which mandate action by
[SATF (discussed ahove) afford a legal justification [or military action by ISAF forees.
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The right of seil-defence continues to be a pért of the legal basis for OEF
operations and is relevant to ISAF in that it serves to reinforce the mandate
provided by UNSCR 1707 (2006) in affording a legal authority for the usc of _
force by ISAF forces when they are attacked or threatened with attack.

B. The Legal Basis for Detention by Canadian Forces in Afghanistan

In the case of Canadian forces operating as part of ISAF a mandate to detain
persons who pose a threat to the achicvement of the objectives of ISAF is
contained in the authorization by the UNSC to ISAF to “take all necessary
measures”. ‘I'hat (or very similar) language has been employed by the UNSC
when it wished to authorize the use of force and it was plainly intended to
carry such a connolation in Afghanistan. It would be wholljf illogical for the
authorization to extend to the use of lethal force against persons but not to

inciude their detention.

‘That such language in the bontext of a UNSCR mandating a multinational
force to restore security in a territory impliedly authorized the detention of
individuals was recently acoepted by the Grand Chamber of the Buropean
Court of Iluman Rights in ils decision of 31 May 2007 in the two cases of
Behrami v. France {App. No‘ 71412/01) and Saramati v. France, Germany
and Norway (App. No. 78166/G1). The two cases concerned eveats in
Kosovo following the deployment there of KFOR, a multinational force led
by NATO and authorized by UNSCR 1244 (1999)* to “use all necessary
means” to fulfii its rcsponsibilitics. The case of Seramari concerned an
applicant detained by KIFOR who alleged that his detention violated his rights
under Article _5 {freedom from arbitrary deprivation of liberty) of the
European Convention on Human Rights (“ECHR™). Afthough UNSCR 1244

and its Annex do not expressly refer to detention, the Grand Chamber

q

UNSCR 1244 (1999} is attached as Annex 3 to this Report.



concluded * that “KFOR’s mandate included issuing detention orders”

(Decision, para. 124).

20.  While the KFOR mandate is not identical to that of ISAF (primarily because |
KFOR is charged with working alongside a WUnited Nations civil
administration entrusted with the governance of Kosovo, while ISAF assists
the Afghan Government), the differences do not bear on this issve. Both
forces have a mandate {o assist a civil administration in restoring security and
both are authorized to take the action necessary to achieve that goal. If the
detention of persons who threaten its achievement is authorized in the casc of

KFOR, the same logic applies to [SAF.

21.  Decisions of the Turopean Court are, of course, of ne more than persuasive
anthority elsewhere. Nevertheless, this decision is, in my opinion, highly
persuasive both because it is the first instance of a human rights court
exdmining this issue and because its reasoning is extensive and its conclusion
convincing. It is also noticeable that the case was referred to a Grand
Chamber at the admissibility stage. Article 30 of the European Convention
{as amended) provides for such a reference on the basis that the case “raises a
serious question aflecling the inferpretation of the Convention™.  This

provision has seldom been invoked at the admissibility phase.

22, The authorization of the Security Counci! is reinforced, as a basis for
detention by Canadian ISAF personnel, by three other considerations. First,
there is the consent of the Government of Afghanistan, In addition to. the
more genera]- expression ol consent o the operation of the [oreign military
forces contained in the Afghanistan Compact and earlier instrumenis, the
Technical An‘angeme-nts between the two Governments (Hameed, Annex Lj
cxpressly refer (at para. 11} to “the detention of persons” as onc of the tasks
.Which may be undertaken by Canadian forces. Moreover, there is the

Arrangement of December 2005 and the May 2007 supplement, both of

1 The decision was reached by a majority but (he size of the majorily was not disclosed. That is

the standard practice in respect of admissibility decisions.
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which are premised on the basis that Canadian forces will detain peoplc or

there would be no need to provide for transfers to the Afghan authoritics.

Secondly, the right of self-defence, described above, includes the right of

Canada to engage in the defence of its forces in Alghanistan. That right

plainly extends to the use of force in the face of attacks and — for the same
lbgical reasons as have been set out above in connecfion with the United
Nations mandate — must also include the right to tuke the lesser step of

making an attacker prisoner,

Lastly, a power to take and detain prisoners is part of the IHL applicable to
any armed conflict (though, as explained below, there are different rules
relating to international and non-international cenllicts). That conclusion
may not be apparent at first sight, as THL is not, for the most part, couched in
terms of powers for the armed forces. Nevertheless, the existence in IHL of
rules for the protection of prisoners presupposes a power fo take and detain
prisoners so long as that is done within the confines of those rules. An
examplc may be found in the decision of the English Court of Appeal in R
(Al-Jedda) v. Secretary of State for Defence [2006] EWCA Civ 327; [2006] 3
WILR 954, in which the Court of Appeal accepted (in the context of detention
of a terrorist suspect by British troops serving in the Multi-National Force in
[raq) that a power of detention was implicit in customary IHL (see para. 46 of

the Judgment).®

In the case of Canadian forces operating outside ESAF, it would be these tliree
considerations which confer any power of detention as the ISAF mandate

would not apply.

L

The judgment of the Cowt of Appeal is under appeal 1o the House of Lords which will hear

argument on 28-30 October 2007, . '
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The Broader Legal Significance of the UNSCRs

While [ have considered the specific im piidations of the UNSCRs with regard
to the 1SAF mandate in the preceding Part of this Opinion, there are two

othér, more general, implicaiions which need to be considered.
A. The Significance of the Behrami and Saramati Decision

The first concerns the significance of the decision of the Grand Chamber in
the Behrami and S&mmari case (above). The Grand Chamber there
concluded that the actions of a national contingent which forms part of‘ a
United Nations authorized (but not a “blue beret™) force are in principle
atfributable to the United MNations with the consequence that they do not
engage the international human rights law obligations of the State which has
supplied that contingent (see, in particular, paragraphs 128-141 and 146-149).
The Grand Chamber considered that the UNSC had delegated part of its
powers of maintaining intematinnal.pcace and securily to KFOR [n that
context it noted that this delegation was pl;iOI‘ and explicit, that the relevant
UNSCR (UNSCR 1244 (1999)) put sufficiently defined limits on the
delegation of power by fixing the mandate with adequate precision as W
objectives and the roles and responsibilities of those concerned, and that the
{eadership of KFOR was required to report to the Security Council. The
Grand Chamber considered the fact that UNSCR 1244 would remain in force
indefinitely unless the UNSC took a positive decision to repeal it {something
which could be blocked by a veto from any one of the permanent members of
the UNSC) but did not deem this to preclude the conclusion that the UNSC

exercised sufficient control over the operation 1o make the acis of KIFOR

. attrilmtable to the United Nations.

The same considerations are applicable to ISAF. The mandate is prior and
explicit. It is sufficiently detailed as to the objectives and the role and
responsibilities of ISAF and the other partics, That the TINSCRs do not
descend into detail is not significant as “the broad nature of certain provisions

... could not be eliminated aliogether given the constifuent nature of such an
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instrumeni whose role was to fix broad objectives and goals and nol (o
describe or interfere with the detail of operational implementation and
choices” (Behrami and Saramati, para. 134). ISAF has a reporting
requirement Simlila.r to that for KFOR {see para. 5 of UNSCR 1707). Indeed, -
the UNSC cxercises a greater degree of control in respect of ISAF than it
does vis-a-vis KPOR; beeause the TSAF mandate is not indefinite but has to
be renewed annually. Both ISAF and KFOR are multinational forces led by
NATO.

The most significant difference (to which I have already referred) is that there
is no United Nations civil administration governing Afghanistan, the way that
UNMIK has responsibility for civil administration in Kosovo under UUNSCR

1244, In my opinion, however, that makes no difference to the issues under

_considera.tlon_ here. The fact that in Kosove the UNSC chose to establish a

civil administration of its own, whereas in Afghanistan it has decided to
support an elected Afghan Govermiment (and has established a United Nations
mission, the United Nations Assistance Mission in. Afghanistan (*UNAMA™),
established by UNSCR 1471 (2003) and currently governed by UNSCR 1746 -
(2007), to work alongside that Government) logically makes no dilTerence to

the issue of United Nations respensibility for the acts of the military force

~which the UNSC has ostablished and mandated to restore securily in the

territory concerned. It is noticeable that nothing in the Behrami and Saramati '
decision suggests that the Grand Chamber considered the existence of the

United Natiens civil administration was decisive.

The conclusion which the Grand Charmber drew in respeet of whether the acts

of KFOR engaged the inlernational law obligations of thc contributor

countrics under the Convention was thal —

“Since operations established by UNSC Resolutions under Chapter
VII of the UN Charter are fundamental to the mission of the UN to
scoute international peace and security and since they rely for their
cffectiveness on support from mamber states, the Convention cannot
be intcrpreted in a manner which would subject the acts and omissions
of Contracting Parties which are covered by UNSC Resolutions and
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ocour prior to or in the course of such missions, fo the scrutiny of the
Court. To do so would be to interfere with the fulfilment of the UNs
key mission in this field including, as argued by ccrtain parties, with
the effective conduct of its operations. It would also be tantamount to
imposing conditions on the implementation of a UNSC Resolution

- which were not provided for in the text of the Resolution itself™
{Decision, para. 149)

In my opinion, the same considerations aﬁply here. I the decision in
Behrami and Saramaii is followed, then the act of detaining (and transferring
to Afghan custody) a person held by ISAF forces {including the Canadian
contingent} is an act atfributable to the United Nations. Accordingly, that
person is not within the separate jurisdiction of Canada and Canada’s
obligétions ynder the international human rights treaties (such as the
International Covenant on Civil and Political .Rights, 1966, “ICCPR™) which
depend upon a persen being within the territory or jurisdiction of Canada
would not be applicable as the detainee would be in Afghan territory and
within United Nations and/or Afghar, rather than Canadian, jurisdiction

while detained by 1SAF.

I understand that the United Nations Human Rights Committee’s General
Comment No. 31 (UN Doc. HRI/GEN/1/Rev.7, p. 192) might be taken to
adopt a conftrary position but the passage in the 'Genera,l Comment dealing
with peacekeeping operations (the final scntence of para. 10) is not fully
reasoned and was not arrived at after hearing argument, whereas the Behrami
and Saramati Decision is binding on the parties and was reached only after
hearing arguments which are exhaustively discussed in the Decisien. In my
opinion, the Decision in Befwanmii and Saramati is a more persuasive authority

than the single senience in General Comment No, 31,

Moreover, and quite sepafately, it is important lo bear in mind that the role of
ISAT is expressly stated in the UNSCRs to be to assist the Government of
Afhanistan in restoring security (while the UNSCRs describe the task of
restoring security as being primarily that of Afghanistan ifseit). In those

circumstances, the transfer, after a reasonable period of time, of persons
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captured by ISAF forces in Afghanistan to the Afghan Government is entirely
in accordance with the mandate and, indeed, a natural fulfilment of it. In
additien, the fact that the UNSC has expressly declared support for the
Afghan Government and is itself directly involved in working with that
Government {for example through UNAMA; see above) is relevant to the
question of what reliance can be placed upon assurances given by thal
Government with regard to transterred prisoners. The Govenment ol
Afghanistan is net free from international scrutiny, nor is the scrutiny to
whick it may be subjected by Canada the only saleguard against ill-treatment
of a transferred prisoner. In such circumstances, to interpret human rights
obligations of one State as precluding the transfer of detainees taken prisoner
in Afghanistan and held there to the Government of Afghanistan wouid be to
frostrale the - achievement of the objectives of the resolutions establishing

ISAF and defining its mandate.
B. Article 103 of the United Nations Charter

34,  The second general consideration is that Article 103 of the United Nations
Charier provides that obligations arising under the Charter prevail over the
obligations of States under other international agreements. As the ICJ has
held, this priority extends to the obligation to comply with UNSCRs (see the
1992 decision in the Lockerbie case). That priority has recently been
recognized as extending to human rights treaties both by the English Court of
Appeal (in Al-Jedda, abhove) and the Court of First Instance of the European |
Communities (s¢e the decisions in Kadi v. Council of the European Union
{Cuse T-315/01) Official Journal C/281/17, 12 November 2065, (2006) 45
ILM 77, and Yusuf v. Council of the European Union (Cuse T-306/01),
Official Journal C/281/17, 12 November 2[]1[]'5).E These authorities have been

! Case concerning Cuestions of Interpretation and dpplication of the 1971 Montrea! Convention

arising fram the Aerial Incident at Lockerbie (Likyan Arah Jamahiviva v. United Kingdom) (Provisional
Measures), [CI Reports, 1992, p. 3 at para. 39.

Doth decisions are currently under appeal to the Court of Justice of the European Communities.
There will be a hearing on 2 October 2007,
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- refeired to without any form of disapproval by the Grand Chamber in

Behrami and Saramati, though they are all under appeal.

it is said by Mr Hameed and Mr Neve (see, in particular, paragraph 25 of the
First Affidavit of Mr Neve, pages 25, 26 and 30 of Exhibit E to that A ffidavit,
and pages 4-5 of the letter of 7 June 2007 {rom Mr Neve to the Minister of
National Defence) that Canada’s obligations under human rights treatics
requirc it to maintain a separate prison in Alghanistan (or to remove detained
persons to Canada) and to allow access to legal counsel on a basis similar to
that for prisoncrs in Canada. In my opinion, such an obligation (if it exisicd
at all, which I do not believe that it docs) would be overridden by the
obligation of Canada, now that it has taken up the authorization conferred by
the UNSC on 1SAF by contributing troops to ISAF, to comply with the
UNSCRs governing 1SAF.

The Status of, and Standards applicable to, Persons Detained by
Canadian Forces in Afghanistan

‘The first and most important body of law regarding the standards applicable
to persons detained by Canadian forces is IHL. THL distinguishes between
international and non-international conflicts with the latter being subject Lo a
more limited body of rules than the former. In the case of Canadian
opcrations in Afghanistan, the relevant treaties for an international conflict
would be the four Geneva Conventions of 1949 and for a non-international
conflict commion Article 3 of those Convenﬁons. The Additional Protocols to
the Conventions, adopted in 1977, are binding on Canada but would not apply
to operations in Afghanistan as Afghanistan is not a party. Additional
Protocol I is applicable to an international conflict only if there are Stales on
both sides of that conflict which are party to the Protocol (which was not the
case with (he original fighting in Afghanistan). In the case of a non- -
international conflict, Additional Protocol 1t is applicable only to # confict

within the territory of a party to the Protocol.
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It follows that if the conflict currently taking place in Afghanistan is an
international conflict (ie one between States parties to the 1949 Conventions)
the relevant IHL would be the four 1949 Conventions, together with the
relevant customary international law and any specialist treaties f{eg on
weaponry) to which the relevant States are parties. If the conflicl is o be
characterised as non-international, then the applicable THL is common Article
3 of the Geneva Conventions and the customary intcrpational faw principles
identified by the Appeals Chamber of the International Criminal Tribunal for
the Former Yugoslavia in Prosecutor v. Tadic (1995) 105 1LR 419 at pp, 504-
20 (paragraphs 96-127 of the Judgment).

I notice that the At)plica.nts’ expert on international law, Professor Byers,
considers that the current conflict in Afghanistan is properly characterised as
non-internafionai and hence as governcd by common Article 3 and the
customary 1HL of non-international conflicts {Byers affidavil, pélra. 11) and 1
have therefore proceeded on that basis so as to avoid complex questions of

international law which arc not in issue in these proceedings.

An important consequence is that the persons detained by Canadian forces,

whether or not acting within the ambit of ISAF, arc not prisoners of war

© (“POWs™). There is no concept of POW in a non-international conflict and

the criminal law of the State concerned will continue to apply to acts such as
the bearing of arms or the infliction of violence (see, e.g., the Canadian

Forces, Law of Armed Conflict Manual, Annex 4 to this Report, para. 1706).

For the sake of comp]eten@:s:;, however, T would observe that even if the
conflict is characteriscd as an international conflict, a person captured would
be entitled to prisoner of war status only if he or she met the very strict
requirements of Art 4A of the Third Geénceva Convention. In my opinion, it is
unlikely that the Taliban and Al-Qaeda fighters in Afghanistan would meet
that test, as it appears that they do not wear any form of “fixed distinctive
sign™ such as would distinguish them from the civiliaun population as required

by Art. 4A. Nor do they meet the condition of conducting their operations in
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accordance with the laws and cusfbms of war. In practice, therefbre, nonc of
those detained by Canadian forces in Afghanistan would have the status of
POW under IHL whether the conflict is characterised as international or nbn-
- international, TL follows that Mr Ilameed’s comparison with the Canadian

practice regarding POWs in World War Two is inapposite.

41. I note that baoth the 2005 Arrangement and the Canadian doctrine regarding
. prisoners require that the standards | of treatment required by the Third
Convention should be applied to all persons taken prisoner during combat,
Nevertheless, in my opinion Mr Hameed is wroﬁg when he describes this as
meaning that the Canadian forces are to “afford all the rights and priviieges
attached to that status” to anyone whom they capture’. Trealing u prisoner in
accordance with the standards in the POW Convention is n.o-[ at all the same

thing as according him the status of POW, Thus those provisions of the Third
Convention which are depeadent upon status are not rendered applicable

cither by the Agreement or the Canadian doctrine.

42, Tnsicad, T rcad the doctrine and the Arrangement as providing that the
standards of humanitarian treatment in the POW Convention -(gencraﬂy
agreed to be the highest in ITIL) shall Ee ai::p]ied but not that those detained
shall be accorded the status of POWS to which they are plainly not entitled

under international law.

43, Tt foillows that the principal yardstick for the treatiment of detainees is to be

found in Article 3, commen to all four Geneva Conventions, which provides

that -
“In the case of armed conflict not of an intemational character
occurring in the territory of one of the High Contracting Parties, each
Party shall be bound to apply, as a minimum, the following
provisions:
® Hameed Affidavit, para. 25. The passage which he quotes from the Detaines Doctrine Manual

does not support his conchision, nor do the relevant provisions of the CF LOAC Manual; see, in
particular, para. 1702.2, Annex 4 to this Report. '
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(1) Persons taking no active part in hostilitics, including members of
armed forces who have laid down their arms and those placed Aors
de combat by sickness, wounds, detention, or any other cause,
shall in all circumstances be treated humancly, without any
adverse distinction founded on race, colour, religion or faith, sex,
birth or wealth, or any other similar criteria,

To this end, the following acts are and shall remain prohibited at
any time and in any place whatsoever with respect to the above-
mentioned persons,

{a) violence to life and person, in particular murder of all kinds,
mutilation, cruel ireatment and torture;

' {b) taking of hostages;

{c) outrages upon personal dignity, in particular, humiliating and
degrading treatment;

(d) the passing of sentences and the carrying outl of execufions
without previous judgment pronounced by a regularly
constituted court affording all the judicial guaraniees which are
redcognized as indispensable by civilized peoples.

(2} The wounded and sick shall be collected and cared for.

An impartial humanitarian body, such as the International Committee
of the Red Cross, may offer its services 1o the Parties to the conflict.

The Parlies to the conflict should further endeavour to bring into
force, by means of special agreements, all or part of the other
provisions of the present Conventlon,

The application of the preceding provisions shall not affect the status
of the Parties to the conflict.”

That provision is _supplcmcntcd by the policy which Canada has voluntarily
chosen to adopt of applying the principles and spirit of the full Geneva -
Conventions {see, e.g., Law of Armed Conflict Manual, para. 1702,2, Annex 4
to this Report}, including the standards of treatment for POWSs, as explained

above.

In addition to [HL, it is necessary to have regard to international human rights
treaties. The International Court of Justice has rejected the suggestion that
such agreements are not applicable in time of war or armed conflict (sce, ¢.g.,
the Advisory Opinion on Legality of the Threat or Use of Nuclear Weapons,
ICJ Reps., 1996, p. 226 at p. 240, para. 23; the Advisory Opinion on the
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Legal Consequences of the Construction of @ Wall in the Occupied
Palestinian Territory, ICT Reps. 2004, p. 136 at pp. 177-178, paras. 105-106,
and the decision in the Case concerning Armed Activifies on the Territory of
the Congo (Democratic Reﬁziflfic of the Congo v. Uganda, &ecisioﬁ of 19
December 2005, (2006) 45 TI.M 271}, Moreover, the House of Lords has
recently held that the Europcan Convention was applicable to a person.
detaincd by British forces in Iraq in a detention centre controlled by those

forces during the occupation of lraq.w- It does not, however, follow from that

- that every human rights treaty to which Canada is parly applies to its

detention of prisoners taken in Afghanistan during the conflict there in the
same way as it would to a prisoner held in Canada outside the context of an

armed conflict.

First, in the case of the Canadian contingent in ISAF, the decision of the
Grand Chamber of the Eurcpean Court of Human Rights in Belrami and
Saramati, discussed above, suggests that Canada’s obligations under its

human rights treatics are not engaged.

Secondly, not all of the provisions of all human rights treaties apply
cxtraterritorially.  For cxample, while some of the provisions of the
Convenﬁon against Torture, 1984, are intended to have universal application
{e.g. Article 4), others are more limited in their scope. Thus, Article 2(1)
provides that “each State Party shall fake effective legislative, administrative,
judicial or other measures Lo prevent acts of torture in any territory under its
Jurisdictior” (emphasis added). Quitc apart from the Behrami and Saramati
point. considered above, I do not belie\r;e that 1t could seriously be asser_ted
that any part of the tezritory of Afghanistan is currently within the jurisdiction
of Canada, Canédian forces are in Afghanistan in order 1o assist the
Governmenl: of Afghanistan, They aré not themselves exercising legislative,

judicial or even administrative functions there. The European Cowrt of

i R (AI-Skzini) v. Secrefary of State for Defence [2007] 3 WLR 33, paras. 107 and 132 (Lozd

Brown). -
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Human Rights has made clear, in 2 unanimous judglznent of the Grand
Chamber in Bawkovic v. Belgium and Others, (2001) 123 ILR 94, that the
concept of “jurisdiction” is central to the scope of the Eurcpean Convention
o Human Rights with the consequence that the Convention is not rendered
applicable to an 'mdivid_ual simply because that individual is affected by acts .
attributable to a State Party to the Convention. In my opinion, the same logic
applies to other humaﬁ rights provisions, including Article 2(1) of the

Convention against Torture, 1984 (“CAT™).

Thirdly, even where a human rights treaty may be applicable to the way in
which a State treats persons outside its territory, the fact that those persons
are present on the territory of another State cannot be overlooked. In such

circumstances, the cbligations of the first State under the human rights treaty

~ have to take account of its obligations to respect the territorial sovereignty of

the second State.

That issue was recently considered by the English Court of Appeal in R(B) .
Secretary of State for Foreign and Commonwealth Affairs [2003] QB 643.
That case concerned the application of the European Convention on [fuman
Rights to two boys who had taken refuge in the British Consulate in
Melbourne. The Court of Appeal proceeded on the basis (withoul actually

deciding the point) that while the boys were inside the Consulatle they were

within the jurisdiction of the United Kingdom and the Convention was

applicable to thes. The Court, however, rejected the a.rg_umeht that the United
Kingdom authorities were barred by the Convention from handing the ‘boys
over to the Australian authorities. Counsel for the boys had relied on the
decisions in Seering v. United Kingdom, 98 ILR 270, and Chahal v. United
Kingdom, 108 ILR 383, which decided that a State was preciuded by Article
3 of the Convention from extraditing or deporting a person from its own

territory to that of a State in which there was a real risk that the person
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concerned would be tortured." He argued that there was a risk of torture if

the bdys were returned (o the detention centre from which they had escaped.

50. The Court of Appeal noted that in Barkovic the European Cowrt of Human
Rights had insisted that the Convention had Lo be nterpreted and appiied in
the context of international law as a whole. The Court of Appeal went on to

say that —

“In a case such as Seering the contracting state commits no breach of
international law by permitting an individual to remain within its
territorial jurisdiction rather than removing him to another state. The
same is not necessarily frue where a state permits an individual to
remain within the shelter of consular premises rather than requiring
him to leave. It does not seem to us that the Convention can require
states to give refuge to fugitives within consular premises if to do so
would viclate international law. So to hold would be in fundamental
conflict with the importance that the Grand Chamber attached in
Bankovic's case 11 BHRC 435 to principles of inlemnational law.
Furthermore, there must be an implication that obligations under a
Convention are to be interpreted, in so far as possible, in a manner that
accords with International {aw.” (para. 84)

51.  The Court concluded that, since inlernational law normally required consular
officials 1o swrrender a fugitive to the authorities of the receiving State, the

Convention could not normally require them to do otherwise. It added that —

“We have concluded that, it the Soering approach is to be applied 1o
diplematic asylum, the duty to provide refuge can only arise under the
Convention where this is compatible with- public international law.
Where a fugitive is facing the risk of death or injury as the result of
lawless disorder, no breach of international law will be occasioned by
affording him refuge. Where, however, the receiving slale requests
that the fugitive be handed over the sitation is very different. The
basic principle is that the authorities of the receiving state can require
surrcnder of a fugitive in respect of whom they wish to exercise the
authority that arises from their territorial jurisdiction: see article 55 of
the 1963 Vienna Convention on Consular Relations. Where such a
request is made the Convention cannot normaily require the

i This same principle has been recognized in the views of the UJnited Nations Human Rights

Committec, ¢.g, In Kindler v Canada, 9% [LR 426, and Nz v, Canada, 98 ILR 479, and by the Supreme
Court of Canada in its judgment in Suresh v. Canada (Ainister of Citizenship}, (2002) 208 DLE (4™ 1.
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diplomatic authorities of the sending state to permit the fugitive to
remain within the diplomatic premises in defiance of the receiving
state. Should it be clear, however, that the receiving state intends o
subject the [ugilive to freatment so harsh as to constitute a crime
against humanity, international law must surely permit the officials of
the scnding state to do all that is reasonably possible, including
allowing the fugitive to take refuge in the diplomatic premises, in
order to protect him against such treatment. In such circumstances the
Convention may well impose a duty on a contracting state to afford
" diplomatic asylum.” (para. 88) ¥

52.  The flactual setting is, of course, different from that of the present case but the
important point, for present purposes, is that the Court of Appeal considered
that the Soering doctrine could not simply be transposed from the situation
where a Stale has a pcrson in detention on its own territory and is
contemplating the transfer of that person to anocther State to the situation
where a State has custody of a person on the territory of another State and is
contemplating the transfer of that person to the authorities of that other State.
The affidavits of Professor Byers, Mr Neve and Mr Hameed, by contrast,
proceed on the basis that there is no material difference between ihc two

Cases.

33 Finally; the International Court has made clear {in the cases cited at paragraph
45, above) that where a human rights treaty applies in time of armed conflict,

its application will frequently be limited by the provisions of IHL.

12 The Court considered that whether a lesser level of threatened harm would entitic a State to give
diplomatic asylum was an unsettled quastion (para. 9).
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The Application of these Standards in Practice

I now turn to examine the implications of the standards set out in the previcus
section for the detention and transfer of persons by Canadian forces in

Afghanistan.
A, Detention

I have already set out my reasons for thinking that the delention, at least for a
short period, ol persons captured by Canadian forces in Afghanistan is lawful
under international law. Once that is esfablished, there is then a clear duty of
humane treatment under both THL and human rights law, although whether
(in the case of ISAF) compliance with those standards is thé responsibility of
the United Nations (as decided in Behrami and Safamafi) or the individual
troop contributing nation is another matter. It is not, in any event, suggesied
that Canadian forces are not freating those whom they detain in accordance
with ihe humanitarian standards required. Nevertheless, T have read the
passages in the Canadian Law of Armed Conflict Manual (Annex 4 to this
Report), Chapter 1 of the Canadian Forces’ Code of Conduct (Annex 5 to this
Report), and the Rules distributed to the Canadian Foices serving in ISAF
{Annex 6 to this Report), as well as the documents at Exhibit T to the
affidavit of Mr Hamced and in my opinion, if the standards laid down there
are in fact applied by Canadian forces in Afghanistan, thcfc is no doubt that
the Canadian forces have met any international law requireme'nts concerning

humane treatment which could plausibly be said to be applicable to them.
Mr [Tameed and Mr Neve appear, however, to contend that —

(1) Canada has a duty te allow anyone detained in Afghanistan by its forces

access to Canadian counsel;

(2) Canada may in .certain circumstances -havc an obligation to maintain a

long-term detention facility under its own control in Afghanistan;

{3) Canada may in certain circumstances have a duty to rcmove persons

detained by its forces to custody in Canada;- and
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(4) Canada may in cerlain circumstances have a duty o try such persons in
Canadian courls.
57. In my opinion, there is no infernational law requirement for Canada to do

anything of the kind.

58. Nothing in THL - including both common Article 3 of the Geneva
Conventions and the principles regarding the humane freatment of POWSs
requires Canada to allow persons whom it detains in the course of armed
conflict in another Sfate access to counsel. Such persons are held not as
criminal suspects bul under powers conferred by the ISAF mandate, the law
of armed conflict/THL, the right of self-defence and the consent of the State of
Afghanistal.l, as set out above. IHL has never conferred a right of access ta
counsel upon persons dctained in those circumstances. Nor, indeed, does it
do so u pon POWSs. In my opinion, Article 9 of the ICCPR cannot be read as
overriding the principles of ITIL in this regard. Article 9 is concerned with
(wo maflers:- protection from arbitrary deprivation of liberty, but detention in
accordance with a United Nations mandate and the applicable THL is not
arbitrary;“ and the protection of the rights of criminal suspects, but the

detainees in issue arc not criminal suspeets.

58.  Nor, in.my opinion, is Canada required to construct and 61Jerate its own -
prison in Afghanistan or to transfer those it has detained to Canada. Again
there is nothing in THL or any applicable human rights treaty which requires
such action. As I have already explained, the facl that Canada detained
POWs in Canada itself during the Sccond World War {and other conflicts) is
immutefial. The persons detained in the present case are not POWs, for the
reasons [ have given, and even if they were, there would be no obligation to

hold them in Canada as opposed 1o Alghanistan.

1 See (he decision of the English Court of Appeal in R (di-Jedda) v. Secretary of State for Defence
|2006] 3 WLR 954,



60.

6l

25

Lastly, so [ar as prosecution is concerned, to the extent that the persons
detained might be considered as having committed criminal offences, those
would be offences under the law of Afghanistan. In the case of a non-
intcrnational armed conflict, the Siate in which that conflict.takes place
remains free to treat those who take up arms against the lawiful authorities as
criminals under its own law. That is the situation to which the Canadian
Forces Law of Armed Conflict Manual ** is referring when it says that “a
govemnmental authority [engaged in such a conflict] is still entitled to treat its
opponents in accordance with its naiional legislation (i.e. as traitors or
common criminals)”. Canadian jurisdiction {under international law) would
be limited to cases of persons accused of war crimes, torture or crimes against

humanity.

Moreover, in my opinion it is nol simply that Canada has no obligation to
behave in the way suggested by Mr Hameed, it probably has no right to do so
as a matter of international law.  Under general international law, it is
unlawful for one Slalc to exercise governmental authority on the territory of
another State (see para. 6, above citing the decision of the Permanent Court of
Internationai Justice in the Lotus case). That general principle is subject to
only limited excepﬁons. In the present case, the presence of Canadian forces
is lawtul under the terms of the ISAF mandate and in accordance with the
conscnt given by the Afghan Government and the principle of seli-defence.
The exercise by Canada of a limited degree of governmental authorily on
Afghan territory is, accordingly, rendered lawful. However, the ecmphasis has
to be on the word “limited”. Canada is empowered to exercise governmental
authority on Afghan territory only for the purpose of, and to the extent
necessary for, the achievement of the goals of the ISAT mandate and the
objectives permitted by the right of self-defence and the consent of the
Atghan Government. The ISAF mandate confers power only to assist the

Government of Afghanistan and neither that mandate nor the other elements

14

Annex 4 fo this Report.
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on which Canadian military presence .in Afghanistan rests entitle Canada to
run its own prisons in Afghanistan as though they were in O'l‘Lawa, to insist
upon access Lo Afghanistan for Canadian private lawyets, to conduct trials of
Afghan nationals or to remove such nationals- from the territory of
Afghanistan against their will or that of their Government. To do so would
be incompatible with the territorial soversignty (and possibly with the law) of

Afghanistan '°

62. 1t would also be incompatible with the good faith application of the TSAF
mandate. Tor a Stale which has contributed troops to a UNSC mandated
operation designed fo assist the Government of Afghanistan fo resiore
security to insist upon the measures suggested by Mr IHameed would be 1o
step completely outside the Igoal of aséisting the Government of Afghanistan
and embark instead upon something more like the establishment of an old-
fashioned regime of capitulations. If each troop contributing nation werc Lo
do the same, each applying its own notion of what, for example, conslituled
the requisite access fo counsel, the result would be fo make effective
international action impossible.  As the Buropean Courf. of Human Rights
Grand Chamber put it in Behwrami and Saramati, to imposc canditions of this
kind on the implementation of UNSC resolutions mandating a multinationai
force would be to interfere with the fulfilment of the UN’s key mission in this

field and to interfere with the effective conduct of its operations.'®

15 In that context [ should note my disagreement with Mr Iiameed when he says, al para. 20 of his

-affidavit, that “Canada and Afghanistan have agreed that -Canadian personncl operating in Afghanistan
are, under all circomstances, immune from Afghan law”. That is not what the Apreement regarding the
Stalus of Personnel in Afghanisian (Hameed, Exhibit M) provides. What Mr Hamecd refers to as an
“Apreement” is in fact a set of “Technical Arrangements™ (Hameed Fxhibit L), to which the provisions
on Status of Personnel are an annex; like the Amrangements on transter of detainees, these instruments arc
not intended to be legally binding — sce paragraphs 72-73, below. The Techaical Arcangements and the
Anncx on Status of Personnel do not treat Canadian personnel as “immune [tom Afghan few™; they are
rather a standard status of forces agrecinent (though in a non-binding form} which gives inmunity fo
visilmg personnel from local jurisdiction. They do not alter the duty of respect which Canada and its
forces owe, while in Afghanistan, to Afghan sovereignty and Afghan law.

1 Sce paragraph 149 of the Decision, quoted in paragraph 30, above, of this Report.



63.

&4.

65.

27

B. Transfer

Turhing to the issue of the transfer of detainees to the Afghanistan éuthoritics,
Professor Byers maintains that —
“Canada, by transferring detainces to Afghanistan in circumsiances
where there is objcctive knowledge that they might be tortured, or
might be transferred onwards to face torfure or other mistreatment al
the hands of a third country, risks violating common Article 3 of the

Geneva Conventions. The Arrangement [of December 2005] fails (o
guard against this possibility.” (Byers, para. 16)

Like Mr Neve and Mr Hameed, Professor Byers alse maintains that in these
circumstances Canada would be in breach of Article 7 of (he ICCPR and

Article 3 of the CAT. For several reasons, T do not share their view.

At the outset, I do not agree that all of the provisions relied on hy Professor
Byers and Mr Hameed impose obligations of the kind and extent suggested,
Common Article 3 of the Geneva Conventions does not contain the
equivalent of a “Soering principle”. Neither its text, nor the practice of
States in its application, suggests that the prohibitions it containg WETE
intended to include prohibitions on transfer to other States, let alone a
doclrine ag restriciive as the “Soering prinéiple”. On the contrary, the fact
that there are express restwictions placed upon the transfer in international
conflicts of protected persons held under the Third Geneva Convention
(POWSs) and the Fourth Convention (civilian detainees) suggest that no such
restrictions were considered to be implicit in the other provisions of the
Conventions.'” The specific provisions limiting the transfer of protected

persens are not applicable to common Atrticle 3 conflicts,

I note that Professor Byers docs not directly assert that there is a “Soering
principle” implicit in commeon Article 3. Instead, he relics upon Article 16 of
the International Law Commission {“ILC”} Articles on State Responsibility

(quotcd. at para. 15 of his affidavit) as the basis for an argument that if Canada

See, e.g., GCHI Art. 12 and GCIV Art. 45,
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were to transfer a detainee to Afghanistan and that detainee were laler 1o be
tortured, Canada might be respousible for, in effect, aiding and abelting the
unlawful act by Afghanistan. That argument is, with respect,.misconceived.
The official ILC Commentary to Article 16 makes clear that responsibility
can be established on the basis of aiding and abeiting only when three

conditions are satisfied —

“Article 16 limits the scope of responsibility for aid and assistance in
three ways. First, the relevant Stalc organ or agency providing
assistance must be aware of the circumsiances making the conduct of
the assisted State internationally wrongful; secondly, the aid or
assistance must be given with a view to facilitating the commission of
that act and must zctually do so; and thirdly, the completed act must
be such that it would have been wrongful had it been commiited by
the assisting State ilset[.”

It then elaborates on the second requirement as follows:-

“The second requirement ... limils the application of Article 16 to
those cases where the aid or assistance is clearly linked to the
subscquent wrongful conduct. A State is not responsible for aid or
assistancce under Article 16 unless the relevant State organ intended,
by the aid or assistance given, to facilitate the occurrence of the
wrongful conduct and the internationally wrongful conduct is actually
commiited by the atded or assisted State. There is no requirerment that
the aid or assistance should have been essential to the performance of
the internationally wrongful act; it is sullicient if it contributed
significantly to that act.”!

66. It is, in my opinion, unarguable to suggest that, in transferring a detainee to
the Afghan authorities in circumstances where press reports about the
treatrment of prisoners in general are said to give rise (o a risk that, to usc

Professor Byers’ words, the dctaince “might be tortured or might be

transferred onwards to face torture or other mistreatment at the hands of a

1 Crawford, The [LC Articles on State Responsibility (20023, p. 149, paras. (3) and (5% The
relevant parts of the Commentary are reproduced for ense of reference as Annex 7 to this Report. Article
16 of (he ILC Articles was taken as stating a rule of customary international! law by the International
Court of Justice in its recent decision in the (Genocide Case (Bosmie and flerzegoving v. Serbia and
Montencgro), 26 Ft:bfua.ry 2007, (2007) 46 ILM 185 at para. 424,
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third country” (Byers, ]jara. 16, emphasis added) Canada has the knowledge
and intention required by the I1.C as the basis for liability under Article 16 of
the TLC Articles on State Responsibility.

As for Article 3 of the CAT, [ do not agrec that it is applicable at all to the
actions of Canadian forces in Afghanistan. Article 3(1) provides that —
“No Stale Party shall expel, return {(refouler) or cxtradite a person to

another State where there are substantial grounds for believing that he
would be in danger of being subjected to torture.”

Profcssor Byers assumes that this provision applies to Canadian forces“in
Afghanistan but that as-sumption cannot be reconciled with the text of the
provisioh. The transfer to thc Afghan authorities by Canada of a person
detained by Canadian forces in Afghanistan would not involve expulsion or
extradition (each of which tcrms assumes that the person concerned is sent
across an international frontier). The term “return”™ is poienlially less
restricted but the addition of the explanatory word “refouder” makes clear that
it is also conceived as involving a transfer across an inlernational frontier.
The term “refouler” is a term of art from the international law of refugees,
where it is clearly limited fo the transfer of a refugee to his State of
nationality (or a third State in which hc is at risk of persecution) from the

territory of another State.

Conscquently, the only provision relied on by Professor Byers which I agree
inight be applicable is Article 7 of the ICCPR. That provision has been

interpreted by the United Nations Human Rights Committee (following the |
lead of the Enropean Court in cascs like Soering) as implicdly including a
duty not to send someone to a State where there is a real risk that thev will be
tortured.”? Nevertheless, there are several reasons why T do not believe that

there is an arguabic case that Canada is in bresch of that provision.

Sce, in particufar, Kindler v. Canade, 98 LR 426, and Mg v. Canada, 98 ILR 479,
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[First, Professor Byers, Mr Neve and Mr Iameed do not consider the c¢ffcct of
the UNSC mandate and whether the actions of Canadian forces forming part
of ISAT are atfributable to the United Nations under the principles laid down

in Behrami and Saramati. This issue has already been addressed above,

Secondly, and quite apart from that first objection, their approach ignores the
fact thal, for the reasons given above, the starting point of any inquiry has to
be that Canadian forces are operating on the territory of ancther State and
have only limited powers thereon. ‘The situation is quite different from that of
cases like Soering or the equivalent I[CCPR decisions (eg Kindler v. Canada;
Ng v. Canada) in which the issue is whether a State may transfer to another
State a person who is currently on the tertitory of the first State and whom it
has no legal obligation to transfer. Tn the circumstances ol Alghanistan, both
the United Nations mandate and the general principles of respect for the
sovereignly of the host State suggest that transfer of prisoners should be the
norm and that the ordinary “Soe:?fng principle” cannot be applied without

very substantial qualification.

Thirdly, even if the “Seering principle” were to be applied, the test suggested
by Professor Byers is not the test which has been applied under the ICCPR or
other human rights agreements. The standard which has been applied in all
the relevant anthorities is whether there are substantial grounds for believing
that there is a real visk that this particular person will be subjected Lo torture
(or transferred 1o a third State where he would be so treated).™® Professor
Byers, Mr Neve and Mr Hameed are inviting tﬁe Court to go well beyond that

test:-

(a) They invite the Court to proceed on the basis not of information relating
to specific detainces but of press reports concerning conditions in Afghan
prisons in general. That is precisely the approach rejected by a Grand

Chamber of the European Court of Human Rights in Mamatkulov and

20

See, e.g., the decision of the House of Lords in R v. Seerefary of State, ex parte Yogathas [2003]

1 AC 920, which contains a nseful synthesis of the authorities.



31

Askarov v. Turkey (Judgment of 6 February 2003, paras. 72-73), where
the Court held that generalised reports were not sufficient to sustain the
specific allegations made by the applicants unless corroborated by other

evidence.

{b} They invitc the Court to substitute for the test of “substantial grounds of
beiief that there is a rcal risk™ a test which Professor Byers sums up in
paragraph 16 of his affidavit as one that “the detainee “might be tortured
or might be transferred onwards to face torture or other mistreatment at
the hands of a third country” (emphasis added). That is an altogether

different, lower and unsupported standard.

72, lastly, Professor Byers, Mr Neve and Mr Hameed fail, in my opinion, to
attach sufficicnt weight to the safegnards contained in the Arrangements
concluded between Canada and Afghanistan on 18 December 2003 and then

supplemented by a further set of Arrangements on 3 May 2007.2!

73.  Contrary to what is said by Professor Bycrs, T do not believe that these
Arrangements are treatics as they were never intended to be legally binding as
a matter of international law. Article 2 of the Vienna Convention on the Law
of Treatics 1969 (which is generally accepted as the definitive statement of
the international law on ftreaties) defines a ireaty as “an international
agreement concluded between States in written form and governed by
international law ... whatever its particular designation™. 'The International
Law Commission Commentary on Article 2 makes clear that the phrase
“governed by international law™ was intended to include the requirement
([amiliar in the common law of contract) that there should be an intent to
create legal relations® If there is no such intent, then the resulting

instrument will not be « treaty and wilt not be legally bindiﬁg.

M The latter Arrangements were concluded after their affidavits were filed and could not, therelore,
have been taken into account.

= The Commentary appears al Waits, The International Law Commission 1949-7998, vol. 11
{1999, p. 623, pura {6).
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74.  As Mr Aust explains in his monograph on the law of treaties, whether or not
there is such an infention must be gathered from the terms of the instrument
itself and the circumstances of its conclusion.” In this respect, the deliberate
choice of an informal title (*Arrangements”), like the use of “Memorandum
of Understanding™ {which in the usage of ithe United Kingdom and other
Commonwealth States, for example, always connotes an int ention rof to
crcate legal relations **) and the employment of non-mandatory language
{“will” rather than “shall™) point clearly to the Amangements being non-

binding instruments.

75.  While the Arrangements are not legally binding instroments, they are

nonctheless important in providing assurances that:-

(a) Afghanistan will treat detainees in accordance with the same high
standards which Canada has voluntarily assumed (namely, the
humanitarian standards of the Third Convention which go well
bevond a prohibition of torture) (2005 Arrangements, paragraphs 3, 5
and 8);

(b) No detainee who is transferred will be subjected to the death penalty
(2005 Arrangements, paragraph 9);

(v) No detainee transferred by Canada will be transferred to a third State

without Canada’s prior writicn agreement (2007 Arrangements,

paragraph 3);
= Aust, Modern Treaty Law and Practice (2000), p. 17.
H Aust, above, pp. 17-18% and 26-30. Nr Hameed, at paragraph 105 of his affidavit contrasts the

Canadian Arrangcments of December 2005 with whal he describes as the “treuties” concluded by the
{nited Kingdom and the Netherfands (Hamced Dxhibits J3 and KK). The United Kingdom agreement
with Afghanistan is a Memorandum of Understanding. Tor the reasons given by Mr Aust, thal term is
never used in United Kingdom practice for a treaty. In my opinion, the United Kingdom's Memorandum
of Understanding is not lepally binding and is no more a lreaty than the Arrangements concluded by
Canada. 1 believe that the same is true of the Dulch instrument.
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(d) The Afghan authorities will investigate any allegations of abuse and
report on the invcstigeition to Canada (2007 Arrangements, paragraph
10); : :

‘(&) The Government of Afghanistan will ensure that all prison authorities
are aware of the provisions of the Arrangements {20067

Arrangements, paragraph 12)

L'hese are assurances to which any international human rights tribunal would
give considerable weight in a Soering casc. They are particularly significant
where, as here, the case is one of transter within the territory ol a host State
whose territorial sovereignty has to be respected and with whom Canada has
a duty of co-opcration, and with which the UNSC has established a special

working refationship,

In addition, they are reinforced by provision for monitoring by the Afghan

Independent Human Rights Commission (*“ATHRC™) and the International

Committee of the Red Cross (“ICRC™). Professor Byers is quite dismissive

- ol the likely effectiveness of the ICRC and does not discuss the ATHRC at all,

I do not share his conclusions. While it is true that the TCRC has a strict
policy of confidentiality in relation to its visits to prisoners (of all kinds) that
has not made it ineffective. It has a special provision under the Geneva
Conventions and is a highly respected body, The issue is not whether it will
communicate its findings to Canada but rather whether Its access 1o
transferred detainees provides a real assurance that they will not be ill-treated.
The AIHRC is a NGO the role of which has received special recogaition from
fhe UNSC in UNSCR 1536 (2004), paragraph 10, which provides for
UNAMA to work with iL. |

In my opinion, the safeguards afforded by these Arrangemcn'ts:'are some of

the most cxtensive ever concluded and, together with the other considerations

set out above, make clear thal Canada is pot in breach of any ol ils
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international legal obligations in transferring detainees to the Afghan

authorities in accordance with their terms.

Christopher Greenwood, CMG, QC

14 August 2007



