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FEDERAL COURT
'BE‘_I'WEEN:

AMNESTY INTERNATIONAL CANADA and
BRITISH COLUMBIA CIVIL LIBERTIES ASSOCIATION

Applicants
- and - |
CHIEF OF THE DEFENCE STAFF
FOR THE CANADIAN FORCES,
MINISTER OF NATIONAL DEFENCE and:
THE ATTORNEY GEN.ERAL OF CANADA
| Respondents

~ AFFIDAVIT OF COLONEL STEVEN P NOONAN

i, Colonel Steven P. Noonan, officer with the Canadian Forces, of the City
~of Ottawa, in the Province of Ontario, SWEAR THAT:

1. .1 am the Head of the Operatid‘ns Branch (J3) of the Canadian

- E)lq'_:'sen:iitionar}»r Fcirce Command Headquaners .(C_EFGOM HQ) of the Canadian

'Forces at Ottawa. With the exception of operations conducted solely by the:
Canadian Special Operations Forces Command (CANSOFCOM), Canadian
Expeditionary Force Command (CEFCOM) plans and conducts all international - -

operations of the Canadian Forces (CF).
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2. enrolled in the CF in 1978. Upon graduatmg from the Royal Milltary

College in 1982 with a BEng. in Fuels and Matertels Engineering. | received.
- additional fraining and qualified as a Combat En.glneer and served in a-varlety of

postings in Canada and abroad.

3, fFrom August 2005 until Merch 2006 | cbmmanded the Canadian Task
Force Afghanlstan (TFA) in Afghanistan. in that caeac:ty. | was responsible for
the eperatlons of all conventional CF forces in Afghanlstan {the "Afghanistan
| Theaftre of Operations”) and reported through the chain of command to the Chief
- of 'the' Defence Staff. | | | '

4, As the former commander TFA aﬁd as current J3 of CEFCOM, | have
personal knowledge of conditions in Afghanistan, the command structure of the
TFA and its allies in that country, the role of Canadlan froops in Afghanlstan the
rules of engagement applicable to Canadian troops, and the tralmng of Canadian -
froepe for o_pefations in Afghanistan. | am also familiar with the procedures for
capturing, deteining and _transferring persons in Afghanistan and of current

developments affecting the operations of Canadian Forces in the area.

5. Save and except as is expresely stated to be on informatioln_.and belief, |
have knowledge of the matters deposed in this affidavit. '

1. Conditions in Afghanistan

6. Conditions in the Islemic Republic of Afghanistan (“Afghenis'tan’) make it

difficult to mount and sustain humanitarian or military operations.
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7. 'A'fghanistan is a Eandio'cked' country in Southeast Aéia bordering on |
China, lIran, - F"akistan, and the Centfal Asian _countries of - T'ajikistan,
Turkmenistan and Uzbekifétan. It occupies an area of about 647,500 sq km and-
.'is quite rugged and mountainous. A large mountain range (called the Hindu
Kush) runs northeast to ‘southwest  across the country dividing ité northern
provinces from the rest of the country. There are plains both in the north and

southwest of the country.

8. The climate of Afghanistan is arid to s_emiarid with coid winters and hot
SUMMETS.
9, The country has limifed natural fresh water resources and inadequate

supplies of potabie water. Furthérn‘.lore,' soil degradation, oveﬁrg.raz'ing and

deforestation have reduced the amount of arable land.

10, Attached hereto and marked as exhibit "A”, is a map showing the
principal cities and fowns of Afghanistan. The roads and other infrastructure
~ serving these communities are rudimentary and poorly maintained.

Consequently, VEhicu_Iar transportation is extremely slow.

1. Attached hereto and marked as Exhibit B is recent CF Backgrounder
' descﬁbing CF opera{ions in Afghani_stan. It describes Afghanistan as a country

emerging from more than two decades of instability, human rights abuses, terrar,

- msurgency drought and poverty Based on personal experience and

ohservation, | believe this statement {o be true,



A)  The Threatin Afghanistan

12, At present, the activities of members and sﬁpp;ofters_ of thé Taliban and

al-Qaeda constitute the greatest threat to the reconstruction and development of

the economy and institutions of the demdcraﬁcally elected governmént of -

'Afghanistan These mdwnduals (referred to after this as the “enemy} do not'

conduct themseives as conventional military forces. They do not wear a
distinctive uniform and their principal mission is to cause indiscriminafe civifian

casualties through bombings, executions, extortion and other activities. =~ By

these means they seek to disrupt the lives of the Afghan people and the

activities of humanztanan agenmes local and national govemment and mllltary

forces. -

s With al-Qaeda and the Talib_én there are no ceaseﬁr-e arrangements 1o

- enforce and no negotiated peace seftfement to respect.
Il. © The Mandate of Canadian' Forces in Afghanistan

14,  While the affidavit of Colleen Swords sets out Canadas whole of
government approach in " Afghanistan, as well as the baSIS of Canadas

~involvement there, it bears repeatlng that the cuirent mandate of the CF is to

' mount security-related operations in Afghanlstan under the United Nations-

sanctioned NATO-led forces and ‘with the consent of the Governmént of
Afghanistan. The objective of the CF and its allies is to help create the

conditions. for longer-term reconstruction. and _dgvelopment laid out in the
Afghanista.n'Compact (the “Compact_”}, a copy of which is attached as Exhibit “C”
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15.  Of central importance for the pu'rp'oses of this application are the

commitments made by the Government of Afghanistan in the Compact to foster

and develop the rule of law and to recognize and protéct human rights in that :

country.

16. '. CF operations include: éstablishing the level of security Inec'essa.ry to
promdte development and an environment conducive to the improvement of
. Afghan life; assisting local law enforcement authorities: training the Afghan
milit'ary; partibipating in the Stabiliz_atio"n and reconstruction activit'iesl of provincial
reconstruction teahs; and, bondudting air and ground combat operra'ti'ons as and

. when required.

_1'7. The range of operations cohdui_:ted by the CF in collaboration with its
coalition allies and Afghan forces occurs in the context of an ongeing armed

| ~ conflict.
A)  Command Structure in Afghanistan

18: The vast majonty of the CF- personnel in Afghanlstan form part of a UN-

mandated muitinaticnal force called the lnternatlonal Secunty Assistance Force
(ISAF). The North Atlantic Treaty Organization (NATO) — of which Canada s a

. founding member -- leads |ISAF.

19. - In 2006, NATO issued operational plans for tHe conduct of opérations in
Afghanistan to the Commander ISAF in Afghanrstan These plans, which were
' made after receiving direction and guidance from both the North Atlantic Council
and the Mllltary Commlttee of NATO, included provisions for the handl:ng of

detainees.
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20.  Under these plans, the contribufions of NATO and other nations and the
location of their. forces in'Afghanistan, are voluntary and based on NATO

requirements.

21.  The Canadian Commander of Joint Task Force—Afghanistanﬂrepo.rts both
to the Commander of ISAF through Commander Regional Command South and
nationally to the CEFCOM Commander.

22, The CF's role in ISAF and the difection pro\-;id.ed to CF members in the
field are consistent with the overall aims, objectives and guidance established by
NATO. ' ' |

- 23, - Canada retains operational command over CF personnel with 1SAF.
NATQ has operational control over these forces and, accordingly, NATO can
assign duties to CF ISAF personnef SO Ion-g'a.s such duties are consistent with
Canadian direction. . '

B}  The ISAF Mission

24. The nature of the threat -in Afghéhfstan ‘can be geographically -
'charécterized as North/South . The preponderance of enemy contact occurs in

southern Afghanistan where the majority of CF personnel are located.

25. © Whiile _60nducting operations in Afghanistan, members of the CF have
been. attacked by groups of armed en_emy_ﬁghte_rs secking to kil them.
Qperations in Afghanistan have included attacks against an enemy in dug-in

positions'. As at the date t_his affidavit was sworn, 54 Canadian soldiers and o'né
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Canadian 'di"p'lcm'at have been killed in Afghanistan, and the majority of these

deaths have been caused through enemy action.

H.  Need for detention in Afghanistan

26. The Law of Armed Confiict, also known as international humanitarian

law, gdverns CF combat operafions. When the eﬁemy is captured, that law

mandates humane treatment, including the provision of a’pp_ropriate' medical care

of wounded detainees.

27. In Afghanistan the en_emy does not wear a distinctive uniform,' blends into
Afghan society and indiscriminately causes civilian casualties. Canadian soldiers
are ofien confronted by members. of the enemy, or those who pose a threat of

death to themselves or others. The Canadian soldier. in this circumstance has

_' three real choices: fire on the enemy, capture the én‘emy, or do nothing. These

choices esséntially break down to kill, capture, or be killed.

|28 Where the enemy surrenders, is disarmed. or is wounded the only

appropriate option is to capture them. The CF _requires tﬁe -ability to detain in N

Afghanistan to deal with the threat posed by armed enemy fighters who try to kill
.or wound Canadian and allied soldiers and Afgha'n civilians. A deté_iined enemy

is not able to attack Canadian or allied soldiers.

29. * Detention is integral to the broad spectrum of CF operations, including
combat. Not having the option fo capture the enemy is not an acceptable or

appropriate military solution.
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30.

_ 191
- Canadian approach fo detainees

' Canada’e arrangement on transfer of deteineee in Afghanistan is -
consistent with general CF doctrine which requires that detainees receive
humane treaiment and protection from harm. Various CF publications expend
on these obligations. These publieations include the pamphlet entitled
“Prisoner of War Handling - Detainees and Interrogation & Tactical.
Questioning in International Qperations,” attached as Exhibit “Q” to the
Affidavit of Yavar Hameed and fﬁe pamphlets entitled “Code of Conductfor

CF Personnel” and “Law of Aﬁned Conflict at the Operational and Tactical

31.

Levels” attached hereto and marked as exhibits “D” and “E” respectively to
thls affidavit.

The fo_llowing clear statements of doctrine appear in those doeﬁments: |

s The standards a nation sets for the treatment of those whom it makes
PV should be a benchmark of that nation’s culture and humanlty, on
dispiay for all to see.

e Those who suirenderand who are no longer a threat must he
protected and treated humanely,

. " » . Regardiess of whether your captive wears a umform or CIVH':‘&'H clothes
- the obligation to such person remains the same.

s Treat all detained persons humansly in accordance with the standard.
set by the Third Geneva Convention. Any form of abuse, iricluding
torture, is prohibited.

¢ ltis a service and a-criminal offence to torture a PW or'detained
- person. Any form of physical or psychological abuse is prohibited

+ By national dlrectron all detainees must also be protected agalnst acts
of violence, insults or intimidation.

 « \Where interrogation or debne‘ﬁng is conducted by qual_-iﬁed and
authorized personnel, no physical or mental torture, or any other form
of coercion, shall be inflicted on PWs or detamees to force them to
~ provide mformatlon of any kind.

» Report and take appropriate steps to stop breaches of the Law of
Armed Conflict and these rules. Dlsobedzence of the Law of Armed
Conflict is a crime.



32.

These statements of doctrine are mculcated in CF members durmg their

basic training and during training for deployment. Indeed, before I deployed

- to Afghanistan | and CF members under my command attended training

- 33,

34,

where this doctrine was discussed and supplemented by rules and

‘procedures established specifically for the deployment. CF members were:

theh subjected {0 a series of exercises where they were obliged to app-ly_What:

they had been taught.

In addition, troops und'.a-r"'rnyr command were reminded of their obligations
while in theatre and received a Soldier’s Card reminding them again of their

duties and responstbllitles _Attached as Exhibit “F” to my affidavit is a copy of

the current CF "Soldler s Card,” approved.26 February 2007. This card,

|ss_ued to all CF soldiers currently deployed with Op Athena in Afghamstani
serves as a quick reference on matters relating t.o the use of force. While this
card was approved in February of this year, the “Code of Conduct” section is '
unchanged from previous versions. The Code of Conduct se’ctic;n states:

s “Treat all detained persans humanely in accordance'With the standard
set by the Third Geneva Convention. Any form of abuse, including torture, is
prohibited.”

o “Report and take appropriate steps to stop breaches of the Law of Armed
Conflict (LOAC) and these rulgs. Disobedience of the LOAC is a crime.” -

I h'avé spoken with WO Gallant regarding recelnt'practicé in app[icatibn of -
Canada’s detainee policy in A’fgha'n_is_tan'. Attached to my affidavit as-E_xhibit'

‘G" I8 a copy of a briefing deck on detainee handling. WO Gallant hés

informed me that this deck was given {o an armdured unit deployed to -

Afghanistan mid-way. through Roto 2. He informed me that the deck is a very

slightly reworked version of the deck giveh to all soldiers of all units deployed

~ on Roto 1.
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35, Pursuant to Canadian palicy, when detamees are captured three thlngs

may be done with them continue to detain, transfer, or release

36. The CF will normally release or transfer detainees and consequently has
ho long temn, high volume, detention capacity in Afghanlstan beyond. facilities for
the temporary detention of up to 16 persons for 96 hours. Attached as Exhibit
“H> to my affidavit are a series of photographs of the- CF transfer facifity at
Kandahar Airfield.

37. The CF do not presently have the capacity or capability to establish and

“manage a-long term detention facility in a deployed theatre .of operations.
- Historically, operational experience has'c__temenstrated that development of & new

eapabi!ity can be measured in years. Further, for Canada to build its own facility

_ sends the message to the Afghan people that the Government of Afghametan '

lacks the capability of enfercmg the Rule of Law. Such a message would both be.

contrary to the ISAF mission and, mere importantly, undermine the Afghan
people’s confidence in their elected government. We can do more to foster the
“sustainable development of democratic institutions by helping Afghan officiata to
improve their prison system and systems of due procees of taw, rather than

operating our own detention facilities.

38. Like our NAT'O. allies we believe that the better appreach is to tecegnize

the responsibility of the Afghan authorities regardlng the treatment of detalnees

and to help.them:in building capacity in that regard.

39.  In this connection, | am mformed that the NATO ISAF chain of command

~has a similar view on the damage to efforts in Afghanlstan that would accompany

a decision {o build a detention facility there, Attached as Exhibit *I" to my affidavit

is a copy of an article from the 27 April 2007 edition of the Toronto Star which
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sources Major-General Ton van Leon, Commander Regional Command. South
for the statement that “it would be a mistake to take Taliban prisoners out of the
hands of Afghan security forces...taking responetbility for those prisoners away
fn:,)m' Afghani'stan"s ‘nascent police and security forces would be a blow to

recenstruction efforts.”

40. In many cases the CF cannot simply release persons it ceptures' in
Afghanistan. Such persons may have been captured while trying to kill or wound
CF or allied soldiers or Afghan civilians. Releasing such persons presents an

~ unacceptable risk.

41, CF soldiers operating under ISAF operational control are subject to ISAF
orders on detainee handling. ISAF policy in affect in Afghanistan is that the
‘detention of individuals is permitted for up to 96 hours. . Those detainees are

either released or transferred to Afghan auth_orit’ies_._

42.. | Consistent with the aforementioned ISAF policy, the CF fransfers
detamees to Afghan custody. Procedures in the event of such transfers are as
established by the 2005 Arrangement, Canada’s pollc;y is to transfer all detainees
captured in Afghanistan fo the Afghan authorities.

43, The detainee transfer Arrangement sets out hasic pollcy on the treatment

and transfer of  detainees and notification procedures Specn‘lcally, this’
Arrangement provides that the Afghan authorities will accept detaihees' who have -

been detained by the Canadian Forces and will be responsible fer maintaining -

and safeguarding them.
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44.  The CF’s detention policy in Afghanistan is-cbmpletel'y framed by and

complies with direction provided by the Government of Canada and ISAF.
'A)  Canada’s detainee policy is consistent with ISAF state practice

45.  Canada’s detainee policy for Afghanistan is in.line with that of other ISAF
nations and ISAF itself. All o.ther nations contributing tQ-ISA-F are also bound
by ISAF policy. Other nations in addition to Canada that participate in ISAF
aléo release or transfer detainees taken in Afghanistan to Afghan authorities. -

V. CF d_et'ainee handling procedures

46. All detainees follow the same process: The process can be completed
“either on the site of initial contact or at Kandahar. The prOcess begins with a
decision fo detain. The decision to detain is made at the lowest level in

accordance with the soldier's assessment of the threat posed by an individual,

47, Once the individual is detained, further threat reducing activities are
‘initiated (including restraint and search if required). . Tactical guestioning by

qualified personnel occurs to obtain further information from the detainee: This

information will assist in further refinement of the threat or potehtiaily result in -

ﬂéterzminatlion that the individual no longer poses a threat and can then be

released.

48. All transfers. require Completion of an administrative process. This

process includes completion of transfer paperwork involving personal -

information, family 'informaticn,.physi_cai condition and details of the transfer.
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49.  The CF informs the ICRC in every instance in which a detainee is

.cathred and tran?.sfe_rred. The information flow is from the CF individual in

theatre who detained/transferred the person, to Joint Task Force — Afghanistan
(JTF-A). JTF-A reports to CEFCOM. CEFCOM passes the information to the
Directorate of NATO Policy. The Directorate of NATO Policy passes it to the

DFAIT mission in Geneva (“Geneva”) as well as the Canadian Embassy in Kabul.

Geneva provides the ICRC with the information, and the Embassy informs the |

local office of the ICRC in Kabul, -

5.  The i'nfarmation passéd through this process includes, as applicable and
to the extent it can be cellected: detainee’s name, father's name, grandfathers
name age, place of capiure, nationality, tribe, senal number, date of capture,
date of transfer, organization recelving transferee, condition of transferee, and

any other comments.

51.  Canadian detention handling procedures meet or exceed ISAF

requirements. -

Vi. Detainees transferred by Canada in Afghanistan

52, There has been an increase in. the 'number-of detainees since the CF
began operations around Kandahar. Due to operatio_nal' security [ cannot release

. the numbers of detainees, however | can confirm they are higher than that

alteged' in the Applicants’ affidavits. The most likely explanation for this increase

is that CF members have engaged i more combat operations than was the case -

when they were based in Kabul because the threat to the govemment and

people fo Afghamstan is hlgher
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53.  From March 2006 to the date of swearing of this affidavit’ the CF

transferred increasingly to the NDS as a result of increased confidence in the

professionalism of that organization.In many cases, the NDS would accept

detainees only if the CF could provide evidence of their involvement in illegal or
- terrorist actives.  If such evidence could not be provided, then the NDS would

not accept the detainees and the detainees were released by the CF.

54.  As of the date of the swearing of this affidavit the GF has no detainees.

A)  Exercise of discretion by CF refusing to hand over a detainee

55.  There have been incidents in which CF soldiers: have exerciséd their
discretion and not.trans_ferred detainees in situations in which the detainees are
at risk. For éxamp[e_, there was an.incident last year in which the ANA wished to

take custody of a detainee captured by the CF and were overheard, by an

inferpreter, to be contemplating the execution of the detainee. A CF member on -

the scene obtained instructions and he'ld the detainee'until the detainee could be

transferred by the military police to the NDS.,

56. . There was cne.incideht_ in which the CF took custody of-detain'ee who had
- been turned over to the local ANP by the CF In this case, the CF-learned that
the detainee had been beaten by the local ANP. When they leamed of this, they
approached -the local ANP and requested that the detainee be given td'-them.
‘The ANP complied and the CF subsequently transferred the detainee to the
Provincial ANP. - | | |
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- B) Incident where condition of transferred detainees confirmed

57. I have been informed by WO Gallant and Maj Jeff Harvey and verily
believe that in late November or early December 20086, two detainees who were
“interviewed and transferred by the CF to the Afghan National Directorate of

Security (NDS) were temporarily returned to the CF for further interviews.

58, The two detai-nees who were returned to the CF were suspectéd

insurgents. Shortly after their apprehension by CF pefson\nel, they were brought

to the CF transfer facility at Kandahar Airfield, where they were processed in,
given medical examinations and then interviewed by CF i'ntelligence officers.
Following these interviews and a short period of detention, the detainees were

transferred to, and removed by, the NDS. .

59.  Within a couple of weeks the CF intelligence officers who had interviewed
the detainees received information that caused them ta believe that the
detainees might have been responsible for an explosion that injured CF
personnel. For this reason, the NDS was contacted and requested to return the

detalnees for additional mtemews

60.  Two or three days after the making of this request, the NDS returned the
detainees for this purpose_.- The deta_ineés were again processed into. fhe transfer
facility and given medical eéxaminations. Théy appeared {6 be clean and in good
heé‘lth, and no medical problems were noted. The detainees were thén' re- |

interviewed and subsequently returned to the NDS.

61.  CF personnel involved with deta‘ineé--processing at the time considered
the health and cleanliriess of these defainees to be conflrmatlon thiat detamees

" transferred to the NDS were being properly treated.
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C)  No complaints regarding mistre_a'tmént of detainees
transferred te Afghan autherities by Canada

62. '_l't. is my belief that prior to the complai_nts detailed in the recent newspaper
articles beginning with the Globe and Mail article published 23 April 2007 the CF
“was not aware of any specific complaints r’egafding the treatment of detainees
transferred to Afghan authorities by Canada. | make this statement on the basis
of the follewing information.

63, Since my involvement in Afgha.r_iistan-, as Commander of the Canadian
Task Force Afghanistan 'éhd as Head of the Operatidns Branch (J3) of CEFCOM
HQI have not received or heard of any specific complaihts from CF members, -

_ humanitarian agencies, detainees or former detainees to the CF or CEFCOM
regarding the treatment of'detainees transferred to Afghan authorities by

Can'ada.

64.. 1am inform-éd by the following persons and do verily believe that they
recei'yed na complaints regarding the treatment of detainees transferred to
Afghan authorities by Canada while in theatre and were similérly unaware 6f-
allegations of mistreatment before the newspaper articles mentioned above were

published:

. WO Gallant, second-|n command of Kandahar Airfield MP Platoon
- from August 2006 to February 2007 (i.e. during Roto 2)

o Major Jeff Harvey, Task Force Provost Marshal for JTF-Adun’ng Roto
oo 2and

s ‘Brigadier General David Fraser, Commander of Multi National ISAF
Forces in Regional Command (-South).between April 2006 and
January 2007
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. Brigadier General Semianiw, Commander of the Canadian Task Force
~ for ISAF, between 2004-and August 2005 |

65, | am also informed by Brilgadier General Tim Grant, the current’

- Comma'nder Joint Task Force Afghani_stan,' and Commander since October 2008,

and verily believe that, apart from the Globe and Mail articles, he has received no

cdmplaints regarding the treatment of detainees transferred to Afghan authorities

by Canada and is similarly unaware of allegations of mistreatment.

~ 66. - 1 am informed by WO Gallant, and do verily believe, that as part of WO

Gallant's work in A'fghanistjcin he regularly discussed the issue of Afghan

detention conditions with representatives of the United Kingdom. In no instance

did WO Gallant receive information from these representatives that Afghan

authorities had mistreated or tortured detainees.

Vii. CF activify since 23 Aprit 2007

67. On 23 April 2007 the Globe and Mail published a story about alleged

detainee abuse at the hands of Afghan officials. .

68.  Since 23. April 2007 a do‘cﬁmentary investigation has been commenced
within the staff :Ievei at CEFCOM HQ. Further, based on one aﬂe'gation in the
Globe and Mail article, the Commander CEFCOM referred the rﬁatter to the CF
National Investigation Service.for an assessment as to whether an investigation

is warranted.

69. | |-aim' informed by Brigadier Generél Tim Grant, Commander Joint Task

Force Afghanistan, and verily believe, that he met with Director Quayum of the
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Afghan National Directorate of Security (NDS) on 25 April 2007 to discuss the -

allegations in the Globe and Mail article and to facilitate access by AIHRC to
NDS facilities. The following day, 26 April 2007, the Gommander Joint Task
Force Afghanistan, and the DFAIT representative from the PRT were present in a
meeting between Director Quayum of the NDS and the local representative of the
AIHRC, Eng Noorza: whlch resulted in a common understandmg on AIHRC

access to NDS facnhtles

Vill. Effect of an order to cease transfers 3

A) An Order prohibiting the transfer of detainees will comproimise the
: Mission and the safety and security of CF members, their allies and
the Afghan people

70. It is my belief that the CF mission, as it currently exists, including the

Provincial Reconstruction Team, could not continue if the CF can no longer

transfer detainees to Afghan authorities | believe this is because it would leave

us with only two options: that of not taklng detalnees or once taken of re!easmg

them as soon as practicable.

71. ‘The CF cannot conduct patrols outside of bases without the potential of
taking detainees. This -c:o.uld arise even in the context of detaining inj_Lired enemy
pefsonnel pursuant to eur obligations to provide them appropriate medical care.
| .The ability to take defainees on the battlefield is mtegral to ensuring the safety
of the soldiers and the civilian populatlon

72.  As part of ISAF, the CF complies with the pelicy to transfer de_tainees,.

~and in addition, the CF. does not have the capacity to ‘detain individuals

indefiriitely or for an extended- period. The CF would be required to release .
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detainees with the consequence of increasing the risk to its sold-iérs,- allies and

Afghans.

(i} increased risk to soldiers and civilians |

73.  If the' CF holds an individual and needs to detain them because they a_ré.
directiy finked to violence directed at CF or allied soldiers or Afghan civilians, it
can: detain them or rél_ea‘se them after short-term detention. Allowing the
detainee to go free in those circumstances is not a :réa[istic optian because they

may return to kill, maim and injure again Allowing detainees to be released

shortly after capture therefore increases the risk to the CF in the completlon of

their mlSSIOI‘l and is not mtlltanly viable.

74, The cessation of the transfer of detainees will assist the Taliban. If it
becomes known that the CF must release enemy combatants after combat
because there is no capacity to detain on a iong;term basis, the Taliban can
enhance its survival rate by surrendering rather than fi fghtlng in situations where

it does not have the tactical advantage

{iij CF Long-term detention is not an option

7. H would be mcorrect to assume that the effect of an order” ceasmg the

transfer of detalnees to Afghan authorities would simply mean that the CF would

start to maintain iong—term detention of the detainees immediately.

76. A decision to create a long term detention facility or prison would undercut

the efforts of the Governmént of Canada, the NATO led ISAF and UN Security

Council Resolutions to assist the Afghan government in the reconstruct:on of its

own- natlona[ mstltutlonal capacuty
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77. . The Government of Canada does ndt have an internéfiona[ mandate or a
bi-lateral agreement with the government of Afghanistan to establish and run a
long-term detention faci!ity in Afghanistan. The CF has not t_)éen _authorized to
detain for the long term by either the government of Canada or ISAF

commanders who have operational control over CF forces.

(a.) A long-term facility within the multi national base at Kandahar-
increases risk to CF and allied troops, requires consent of
multi national pariners and use of Afghan soil

78. The CF shares the Kandahar Airfield base with its allies, A Jdng-ferm
. defention facility requires an expansion of the Canadian footprint at Kandahar

'-Aiffield." '_I'he Government of Canada does not have the unilateral authority to

expand its d-etainee transfer facility or to_opei'ate a long-term detention facility at

the base contrary to [SAF policy.

{b.) No Capacity to create a long-term detention facility

79.  Detairiees cannot be kept in a transfer facility indefinitely or for more than
- afew days. Further, the CF lacks the capacity and expertise to establish and
maintain a long term detention -facility. Historically buﬂdmg a new capamty is

measured in years rather than months.

8{} - The CF operates a transfer facility at Kandahar Airfi eld A transfer facility
differs signifi cantly from a detention facility.

81. | have discussed the difference between a transfer facility,'lik_'e that at
Kandahar Airfield, and a jong-term detention facility with-Major Ron Gribble, Maj -
‘Gribble served with Task Force Kabul from late 2004 to early 2005 as the MP

Operations Officer and is now the Commandant Canadian Forces Service Prisoh_ |
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and Detent'io,n'BarraCks in Edmonton. He has informed me, and | do vefily :
believe that there are substantial differences between a transfer facility and a

detention facility.

82.  Maj Gribble is familiar with the transfer facility at -Kandahar Airfield. While
that facility contains 18 cots in four tents, its maximum capacity is actually 8 to 10

persons.  This is because in the majority of cases detainees must be segregated

from each other, for example men from women, detainees captured during
-combat from those captured for interfering with operations in another manner and

newly arrived detainees who have not yet been interrogated.

'83.  The transfer facility, and in fact any other like it, cannot be used as a tong-

term detention facility because they are operated in different ways,- their

"infrastructure is different and they require personnel with skills and 'tr'aining_

different from that of personnel at a transfer facility.

 84. Detainees held for a short period of time do not present the same escape

risk as detainees held for more than four or five days. In the latter case,

. detainees will have a chance to plan an escape and work incrementaily toward:

that goal.

85.  The structure of a transfer facility reflects the foregoing. The ftran'sfer-

facility in Kandahar is on soﬁ_g_round_. :_A long-term facility must be on haid

ground to reduce the risk of escape by tunnelling.  The transfer facility s

comprised of soft skinned tents in a. standard walled enclosure topped with

concertina wire. A long-term facility requires more secure solid structures. This

is inappropriate for a long-term facility which requires stronger, more durable

structures, an ablutions area, messing facilities, provision for special religious

activity, and an area o exercise, none of which exist in the processing "f'acility.
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86.  Finally, soldiers tasked to the transfer facility are not trained to work na.

long-term detention facility.

- 87. For all of these reasons, it is not an opfidn to use the current transfer

facility at Kandahar Airfield, nor another facility like it, for the tong-term detention _

of individuals.

(c.) Mo Docirine and Training

88. The CF lacks the doctrine, the' personnel and the -training material

necessary to operate a long-term or indefinite detention facility. In fact, it does

not possess the training packages to give to persons who might be involved in

this activity.

89.  While the CF has doctrine, personnel and training materials necessary for
‘ operating a service prison and de'te'ntion.barracks_ for CF members, Maj Gribble
draws a sharp distinction between detaining Tafiban and other terrorists who
have taken faart in _hostilities, from CF members who have been convicted of
offences and sentenced to short periods of incarceration at the Detention

barracks.
* (d.) Resourcing

90. -The requirement to staff a long term detention facili'ty at Kandahar airfield
‘removes soldiers from security operations. .This could undermine the capacity of
the CF to support other_ CF operations thereby increa_sing risks to CF members,

their allies, international workers an'd'Afghan civilians.
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91’. I make this affidavit in OppOSItIO[‘I to the motu‘m for an intenm mjunctlon

and for no other or 1mpr0per purpose

SWORN BEFORE ME atthe Cityof * )

Ottawa, in the Province of Ontario, )
~this 1st day of May, 2007. )
| | )

e

A COMMISSIONER FOR TAKING AFFIDAVITS

- IN THE PROVINCE OF ONTARIO )
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