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Dirk Ryneveld. Q.C.

B.C. Police Complaint Commisstoner
PO Box 9895, Sin Prov Govt
Victoria, BC

VEW 9T8

Dear Mr. Ryneveld:
RE: BCCLA Response to White Paper

Further to our meeting last week. | am writing on behalf of the 13,C, Civil
[ibertics Association (BCCLA) (o conlirm our response to vour White
Paper on proposed reforms to the police complaint process.

Before doing so. I would like to thank vou for undertaking this important
initiative. As the British Columbia Police Complaint Commissioner. we
believe that you and your office have an integral role to play in promoting
continual dialogue among stakeholders regarding reform of the complaint
process. Your knowledge and experience gained over the last several vears
provide eritical insights into the working of the current model.

We also hope that your initiative will motivate the government 1o
introduce legislation to reform the current system. The Special Committee
of the Legislature’s recommendations to relorm Part 9 the Police Act have
languished [or almost tour years. Reforms are long overdue.

Our comments below are separated into two sections. First, we comment
on major issues that we belicve arc in need of reform. Second, we provide
specilic comments with respect to your draft “/olice Complaint Act”.
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Major Issues
BCCLA Recommendation:

The Police Complaint Commissioner should have the legal authority and resources to
condnct its own investioations of police complainis.

The BCCLA recommends that the Olfice of the Police Complaint Commissioner
(OPCC) should have the legal authority and sufficient resources (o undertake its own
investigations of police complaints. In the case of death or serious injury ol a civilian
in police custody or who 1s being pursued by police, we believe that there should
always be an independent civilian-led investigation,

The extent ol the OPCC’s authority to conduct complaint investigations will depend
n large part upen the results of Joe Wood, Q.C.7s review of internal investigations.,
We are hopetul that his team’s audit of past investigations will provide important
empirical data to asscss the current modcl. If his review reveals that there are
significant problems with police internal investigations. it will be imperative that the
Office of the Police Complaint Comumnission take a lead role in investigating
complaints. Even it the Wood review reveals relatively few problems with the current
model over and above problems already identified (c.g. vour PIVOT report), the
BCCLA believes that the time has come for the OPCC to have the discretionary
authority and capacity to undertake its own investigations when the Commissioner
{inds that there is good reason to do so. In such a case, we do not expect that the
OPCC would require a tremendous increase in resources to enable the office to have
the capacity to fulfill this new authorily. The addition ol three to [1ve new staff or
investigators under contract should cnable your office 1o have the capacily to
satisfactorily Investigate complaints. We would also expect that some of those
mvestigators would include eivilians who have never worked betore for a police
agency. The legisiation must also ensure that you have adequate residual authority to
search and seize documents and compel disclosure ol infermation {rom human
sources Lo ensure that investigations can be effective,

Subject o our caveat about the results of the Wood review, we make this
recommendation for several reasons.

[First, public conlidence in the police complaint process and in the police would be
significantly enhanced 1f the Office ol the Police Complaint Commissioner had the
discretionary authority to conduct investigations when he determined he necded to
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and in fact did so. Given the inherent conllict in the police investigating once of its
owrl, police internal and even external investigations can never be universally
perccived as truly independent. Indeed, we believe that the public generally perceives
bias when the police investipate their own members.

Second. if the police retain authority to conduct investigations, the QPCC’s ability 1o
conduct complaint investigations will provide a significant incentive tor the police to
ensure that their own internal/external investigations are conducted with integrity and
thoroughness. Knowing that the OPCC has the authority and capacity Lo conduct its
own independent investigations should, we expect, [urther the resolve ol the police to
conduct very thorough complaint investigations when they are called upon to do so,

Third, the current legislation provides limited options for the Police Complaint
Commissioner when he is not satistied that an internal investigation of a complaint
will be thorough or fair. Though he can order an external police agency to conduct an
investigation, the Commissioner may not have conliidence that he can appoint an
cxternal agency that will be perceived by the public to provide a truly independent
investigation. Allernatively. the Commissioner may find that he is dissatisfied with
the conduct of the external investigation. Furthermore. it will not be appropriate in
many circumstances to order a public hearing to remedy a delect in an Investigalion
process. Prior expericnee demonstrates that public hearings are expensive,
complicated and time consuming. They have been used only in the most sertous of
complaints.

Fourth, the BCCLA has long had concerns that many prospective complainants who
have serious concerns do not lodge a formal complaint because of a lack of
faith/confidence in the complaint system because of the fact that only the police can
investigate complaints. We have first hand knowledge of such situations due to the
assistance we provide to complainants and prospective complainants. We believe that
an independent investigation authority of the Commissioner would go a long way to
increasing public confidence in the police as well as the complaint process.

Fifth and finally, the BCCLA believes that the competency and fairness of current
police internal investigations 1s still too dependent on personalitics who occupy
ptvotal positions such as the Inspectlor in charge of internal atfairs. By this, we mean
that where a particular police department has demonstrated an ability to conduct
prolessional. [air and competent investigations of internal complaints, this is often
dependent on the leadership within the internal aflairs section ol the police
department. A change in the leadership could result in a negative change in the
thoroughness of investigations. We are concerned that all municipal police
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departments” ethic of transparency and accountability remains tenuous and
meonsistent in the eyes of the public. The OPCC’s authority (o investigate will
provide an important saleguard against this inconsistency.,

[n your White Paper, you comment that you do not believe that vou need a residual
authority and capacity to investigate if police officers have a legal duty o cooperate
with investigations and external police agencies have a legal duty (o investigate
another agency when so ordered by the Commissioncr. With respect, lor the reasons
cited above, we urge you to reconsider your proposal and revise vour proposals to
include authority [or the OPCC to conduct its own investigalions. We also note that
the Oppal Commission recommended that the OPCC have this authority.
Furthermore, as you know, Bill 103, the Independent Police Review Act, an Ontario
bill drafted as a resuit of the Lesage Report, contains provisions empowering the new
Independent Police Review Director to conduct his or her own investigations with
respect 1o complaints.

BCCLA Recommendation:

the BCCLA recommends that the Police Complaint Commissioner have the authority
to stehsiltute a Disciplinary Authority's finding with respect to conduct or with respect
fo appropriate corvective measure/discipline.

In the almost eipht years since the creatlon of the current Part 9 of the Police Act
governing the police complaint process, there have been approximately 12 public
hearings ordered by the Commissioner. If the BCCLA had been asked in 1998
whether we would be satisfied with twelve public hearings in cight years, we would
have responded with an emphatic “No.”

Public hearings have become complicated. time consuming and expensive
procedures. Unsurprisingly. respondent officers arc almost always represented by
legal counsel. a right the BCCLA would argue to protect, The Commissioner is
unlikely to order a public hearing in the public interest except in only the most serious
ol allegations of misconduct due to the cost and time required to undertake a public
hearing. Yet, he may believe that a Discipline Authority has erred with respect to the
conclusion regarding conduct or in the sanctions imposed against an officer who has
committed misconduct.

The BCCLA docs not perceive a simple remedy to make public hearings more
elficient. less time consuming and inexpensive. Partly duc 1o their very public nature
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and the degree of media attention these hearings attract, we would expect them to
continue to be expensive and time consuming.

Instead. we believe that the Commissioner should have a new authority o substitute
his own decision for a decision of a Discipline Authority both with respect to a
conclusion as to whether an officer has breached prolessional standards and the
appropriateness of discipline/corrective measures, Such authority should only be
exercised when a public hearing i1s not appropriate in the circumstances and:

(a) the Discipline Authority’s decision with respect to conduct or discipline/corrective
measures 1s not reasonable based on the evidence in the record afler a satislactory
investigation and that a substituted decision is in the public interest, or

(b) the Discipline Authority has made an error with respect to the proper
terpretation of the Code of Professional Conduct or other regulation or guideline.

With respect Lo investigalive powers and substitution authority. the BCCLA views the
OPCC’s authority to investigate as a priority over the power (o substitute decisions.

In sum, the current model incorporated into the Police Act, though an important
development tn a system for accountability ol the police, has proven to be limited in
ensuring that the Police Complaint Commissioner has the adequate tools and
authority o ensure public confidence in the complaint svstem and the police. These
NCW POWETS are now necessary (o ensure greater public confidence in the system.

BCCLA Recommendation.

The BOCLA recommends that legisiation be amended to ensure that the Police
Complaint Commissioner have the legal obligation to engage in outreach to educate
the public about the police complaint process and to provide adequate information
and ussistance to complainants.

In the experience of the BCCLA, there are too many individuals who have serious
concerns about the police who do not lodge formal police complaints. The reasons tor
this can include inadequate English language capacity. illitcracy, fear ol reprisals.
cultural inhibitions against trusting the police and lack of conlidence in the process,
Again, the BCCLA’s own experience in providing assistance to prospective
complainants informs our opinion that major efforts need to be taken to ensure more
citizens arc prepared to lodge complaints when they have legitimate concerns that
should be investigated.
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To remedy this problem, the BCCLA recommends that the legislation be amended to
create a legal obligation on the OPCC to conduct appropriate outrcach programs (o
diversc communitics to educate the public about the complaint process.

Furthermore, the legislation must mandate the OPCC and other agencics to provide
information and assistance to prospeclive complainants.

The legislation should also state that the OPCC must creale internal policies and
programs that will further outreach. education and assistance. The legislation should
also mandatc the OPCC to report on these efforts in its Annual Report.

We are mindlul that education requires specitic financial and human resources, To
that end, the legislation should state that the government has an obligation to provide
adequate [unding [or the OPCC (o achteve its oulreach. education and assistance
responsibilities.

Finally. we note that our recommendations with respect to education and assistance
are reflected in the new proposed legislation in Ontario.

BCCLA Recommendation

The BCCLA recommends that the Police Complaint Commissioner’s jurisdiction
extend to all state regulated agents who engage in policing-like funciions including
detention‘urrest. search/seizure and use of force.

The BOCCLA continues to be very concerned about the lack of an adequate civilian
oversight/review mechanism for many government regulated agents who engage in
intrusive practices including detentions/arrest, scarch/scizure and usc of force in the
exercise of their responsibilities. This group includes special constables, BC
Corrections officers, Sheriffs and provincially licensed private sccurity guards. FFor
example. we have learned recently that the Vancouver Police Department are
cmploying civilians 1n 1ts jail who will engage in routine police responsibilities
including strip scarches when authorized and usc of force when necessary. The
Victoria Police Department destgnates their civilian jail staff as special municipal
constables. Even so. the Victoria constables are not subject to vour jurisdiction. The
complaint system for special constables is a poor cousin Lo the current system for
municipal officers. We have been secking to have special constables fall under your
jurisdiction for years. At the Vancouver jail, even as the VIPD take back
responsibilities for administering the jail, BC Corrections ofticers and Sheriffs will
continue to have a role 1o play but without the same measures of accountability that
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municipal police officers are subject to.

We acknowledge that the proposals in your White Paper address the issue of
jurisdiction and classification of officers who functionally perform policing activitics.
Iowever, we believe that your proposals are limited 1o clarifying legislative language
to permit the enabling of designation of morc officers to [all under the jurisdiction of
the OPCC. Whilc this is good as lar as it gocs, it docs not go nearly far enough, We
therefore recommend that your jurisdiction is defined functionally o include all
provincially regulated agents engaged in detentions/arrests, scarch/seizures and use of
force in the exercise ol their responsibilities. Further clarification could include a
definition ol officers that we know should be included including licensed sceurity
agents, speeial constables, BC Corrections officers and Sheriffs.

BCCLA Recommendation

The BCCLA recommends that complaints with respect io members of the RCMP full
within the jurisdiction of the Office of the Police Complaint Commissioner.

The BCCLA takes the view that a citizen in Richmond, Surrey or North Vancouver
should have the same rights within a police complaint process as a citizen residing in
Vancouver, Regrettably, this is not the case as complaints respecting members of the
RCMP fall under the authority of the RCMP Ac¢t which has significantly different
provisions than the Police Act.

Well over ten years ago, Wally Oppal recommended as part of his Commission of
Inquiry into Policing in B.C. that the two systems should be joined. The BCCLA
believes the time has come (o make this a reality.

Draft Police Complaint Act

Before providing specilic comments on your dratt Police Complaing Act, we wish (o
endorse the approach to have stand alone legislation for police complaints that is the
responsibility of the Attorney General of British Columbia. We believe that separate
legislation would prevent problems like the current delay in amending the legislation
that has occurred since the report of the Special Committee ol the Legislature made
recommendations to amend the Police Act. Unfortunately, Part 9, the police
complaint process. must compete with other prioritics identified by the Solicitor
General, With limited time when the legislature is sitting, the police complaint
process is likely 10 gel less attention than it deserves because it is part of “policing”
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generally. A statute whose sole focus is the police complaint process would enhance

the credibility of the process and the Commissioner.

We also believe that it is anomalous for the Police Complaint Commissioner, an
independent Officer of the Legislature, to have to persuade the Solicitor General to
amend the legislation. Given the inherent tensions that may exist between the QPCC
and the Ministry of the Solicitor General, who has responsibilitics for policing
generally, we believe that the stand alone statute should be the responsibility of the
Aulorney General who generally has a more independent status than other ministries.

With respect to the specific details of vour proposed Police Complaint Aci, if we do
not provide written comment in this letter nor did we provide oral comments Lo vou
during our meeting. you may assume that we generally agree with your proposals. We
especially endorsce the provisions with respect to the duty on police oflicers to
cooperate with investigations and the provisions with respect o compeliability during
public hearings. Given that the issuc before us is protessional responsibility, not
criminal responsibility, we see no reason for police ofticers not 1o cooperate or refuse
to lestily at a public hearing.

Aside from these general comments, the [ollowing are our specitfic comments on your
draft statute.

Third Party Complaints (Sections 19 and 20}

We recommend that third parties have the same rights (subject to privacy exceplions)
as first party complainants including the right to file a complaint, the right to be
informed of the disposition ol a complaint with adequate reasons. the right to request
a public hearing and the right to participate in a public hearing.

Giiven that the primary ohjective of a complaint process i1s (o 1dentily and
correct/discipline police misconduct more than to compensate complainants injuries
(which is morc the domain of civil litigation). we believe that third partics have as
equal a role to play in cnsuring police accountability as [irst party complainants. 1f
they are material witnesses to an incident {rather than TV armchair complainants),
third parties should be able to pursuc their concerns as vigorously as [irst party
complainants.

Informal Resolution (Sections 23 and 24)

Informal resolution should only be done with the consent ol the parties. To the exlent
that there s a desire to diverge from this principle. it should only be conducted by a
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trained. independent mediator. Complainants should always be advised that an
informally resolved complaint will not be recorded into the service discipline record
of an offtcer. There must be a cooling off period that permits either party (o change
their mind. Finally, all informally resolved complaints should be reviewed by the
opPCe.

Disposition Reasons (Section 31)

Itis erttically important that, when a complaint has been determined to be unfounded,
the letter ot disposition contains adequate detail reparding the evidence obtained and
relied upon. the professional standards applied and the justification for the findings.
This intormation 15 important because complainants who wish to request a public
hearing need this detail of information to make an inlormed request. Also note that
oiven that there are so lfew public hearings, tor most complainants under the current
system. the letter of disposition is the end of the line in the process.

Service and Policy Complaints (Section 43)

The Police Scrvices Division of the Ministry ot the Solicitor General has a legal
responsibility to approve all policies of municipal police departments. As such, it
should be copied on all correspondence, including the recommendations of the Police
Complaint Commissioner with respect to policies, regarding all policy complaints.

Whistleblower Protection (Seetion 48 and 49)

We query whether there is adequate protection in the draft Act for the protection of
whistlecblowers from within a police department. (iven that the standards for
recruitment into police services and the competition to obtain employment as a police
oflicer are substantially higher now than prior decades. the BCCLA hopes that there
will be a greater possibility to develop an ethic of professicnaiism and accountability
within police rank and file. Police officers who come forward to complain about
alleged misconduct of their fellow otlicers can be very vulneruble. especially il the
respondent elficer 1s sentor in rank. Such complaints are tvpically treated with more
credibility than civilian complaints. But the opportunity and possibility [or retribution
for whistleblowing is great with corresponding harm to the complaining officer.

We are concerned that the drall statute may not provide adequate protection for
whistleblowers, Though we do not have a specific recommendation to make with
respect to language, we urge further study and consultation with experts in this arca to
cnsurc that officers that demonstrate the integrity and courage needed o come
{orward are adequaltely protected.
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Service Record of Discipline (Section 31}

This is a dilficult issue. Fairness may demand some eflort (o permit past errors 1o
have less of an impact on a police ofticer’s carcer. Tlowever, it 1s important that past
misconduct and corresponding discipline/corrective measures that are relevant to a
current issue be available for consideration. The devil is certainly in the details in this
proposal, If a regulation is developed. we recommend full consultation with
stakcholders before it is presented to Cabinet for approval.

Statutory Review

We recommend that a comprehensive review by an all-party committee of the
Legislature commence lour vears afler the creation ol new legislation.

In closing. we thank you for this opportunity to comment on your White Paper and
drafl Police Complaint Act. While we may not agree on all matters, we believe that
the effTectiveness and reputation of the Olfice of the Police Complaint Commissioner
has been significantly enhanced under your leadership and guidance. Our continued
best wishes in vour responsibilities as Police Complaint Commissioner.

Yours sincerely,

Murray Mollard,
Executive Director

N:clw ... PoliceAccountahility/Police ActReform/OPCC Recommendations. May (0o



